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Eastern  District  of  Pennsylvania,  to  ioit: 

BE  IT  REMEMBERED,  That  on  the  eighteenth  day  of  April,  in  the  fiftieth 
year  of  the  Independence  of  the  United  States  of  America,  A.  D.  1826,  M'Carty  & 
Davis,  of  the  said  district,  have  deposited  in  this  office  the  title  of  a  book,  the  right 
whereof  they  claim  as  proprietors,  in  the  words  following,  to  wit : 

*'  Reports  of  Cases  adjudged  in  the  Supreme  Court  of  Pennsylvania.  By  Thomas 
Sergeant  and  William  Rawle,  jr.  Vol.  XI." 

In  conformity  to  the  Act  of  the  Congress  of  the  United  States,  entitled,  "An  Act 
for  the  encouragement  of  Learning,  by  securing  the  Copies  of  Maps,  Charts,  and 
Books,  to  the  Authors  and  Proprietors  of  such  Copies,  during  the  times  therein 
mentioned ;" — and  also  to  the  Act,  entitled,  "  An  Act  supplementary  to  an  Act, 
entitled,  'An  Act  for  the  encouragement  of  Learning,  by  securing  the  Copies  of 
Maps,  Charts,  and  Books,  to  the  Authors  and  Proprietors  of  such  Copies  during  the 
times  therein  mentioned,'  and  extending  the  benefit  thereof  to  the  arts  of  Designing, 
Engraving,  and  Etching,  Historical  and  other  prints. 

D.  CALDWELL, 
Clerk  of  the  Bastern  District  of  Pennsylvania. 
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CASES 


IN  TIIE 

SUPREME   COURT 

OF 

PENNSYLVANIA. 

EASTERN  DISTRICT—MARCH  TERM,  1824. 

[PHILADELPHIA,  MABCB,  25, 1824.] 
NONES  against  OELBATTD  and  others. 

If  the  plaintiff  takes  out  a  rule  for  arbitration,  before  special  bail  is  entered,  it  is  a 
waiver  of  bail ;  but  the  defendant  has  no  right  to  enter  a  rule  before  he  has  put 
in  bail.  If  he  does,  and  obtains  an  award  in  his  favour,  the  court  will  set  it  aside, 
unless  the  plaintiff' consents  to  the  proceeding  of  the  arbitrators. 

PHILLIPS,  on  behalf  of  the  plaintiff,  moved  to  strike  off  the 
award  of  arbitrators  filed  in  this  case,  because  one  of  the  defend- 
ants, who  had  been  arrested  and  held  to  bail,  had  entered  a  rule  for 
arbitration,  without  having  entered  special  bail.  The  defendant, 
he  contended,  was  not  in  court,  when  he  entered  the  rule.  The 
writ  was  returnable  to  December  Term,  1823:  the  rule  for  Arbitra- 
tion was  entered  on  the  4th  of  February  last,  and  the  award  filed  in 
the  present  month.  The  plaintiff  appeared  before  the  arbitrators, 
and  objected  to  their  proceeding,  but  they  went  on,  and  awarded, 
no  cause  of  action.  If  the  plaintiff  had  gone  into  his  case  before 
them,  he  would  have  waived  the  bail. 

D.  P.  Brown,  contra. 

PER  CUBIAM.  If  the  plaintiff  takes  out  a  rule  for  arbitration  be- 
fore bail  entered,  he  waives  the  bail.  But  the  defendant  has  no 
right  to  enter  the  rule  until  he  has  given  bail,  because  if  he  has, 
he  may  deprive  the  plaintiff  of  bail,  and  that  was  not  the  intention 
of  the  act  of  assembly.  In  this  case  the  plaintiff  did  not  consent  to 
proceed  before  the  arbitrators.  If  he  had,  it  would  have  "been  a  waiver 
of  bail.  But  he  positively  objected  to  their  proceeding,  notwith- 
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standing  which  they  did  proceed,  and  made  an  award  that  there 
was  no  cause  of  action.  Under  the  circumstances,  it  is  the  opinion 
of  the  court  that  the  rule  for  arbitration  was  illegally  entered  and 
the  award  should  be  set  aside. 


,  MARCH  29, 1824.] 

HUDSON  against  CAREY. 

IN  ERROR. 

Though  a  slight  acknowledgment  of  a  debt  will  take  it  out  of  the  act  of  limitations, 
yet  if  the  debtor  qualify  his  acknowledgment  so  as  to  show  a  determination  not 
to  pay,  the  act  will  take  effect.  Therefore  where  a  debtor  on  being  called  on  for 
payment  of  a  promissory  note,  more  than  six  years  after  it  became  due,  said,  that 
as  there  had  been  no  money  transactions  between  Mmself  and  the  plaintiff  previous  to 
or  during  the  year  1812,  fte  was  surprised  at  the  demand ;  that  he  owed  liim  nothing 
on  the  of  count  mentioned)  and  referred  him  to  his  Jlnal  discharge  under  the  act  of 
13th  March,  1812,  it  was  held,  that  the  debt  was  barred  by  the  act  of  limitations, 
notwithstanding  the  act  of  1812,  was  unconstitutional  and  void. 

The  operation  of  the  act  of  limitations  was  not  suspended,  while  the  act  of  13th 
Jfarch,  1812,  «« for  the  relief  of  insolvent  debtors  residing  in  the  city  and  county 
of  Philadelphia  and  their  creditors,"  was  held  by  the  courts  of  this  state  to  be  con- 
stitutional and  valid. 

IN  the  District  Court  for  the  city  and  county  of  Philadelphia, 
a  case  was  stated  for  the  opinion  of  the  court,  which,  for  the  pur- 
pose of  a  writ  of  error,  was  to  be  considered  as  a  special  verdict. 
It  set  forth  the  following  facts. 

On  the  17th  oft#pn7,  1812,  Edward  Hudson,  the  defendant 
below,  drew  a  promissory  note  in  favour  of  Cornelius  $f  Andrew 
Conrad,  #•  Co.  for  500  dollars,  payable  sixty  days  after  date, 
which  was  indorsed  by  the  payees  to  Mathew  Carey,  the  plain- 
tiff. 

On  the  5th  of  September,  1812,  the  defendant  obtained  a  certi- 
cate  of  discharge  under  the  act  of  assembly  of  this  state,  passed  the 
13th  of  March,  1812,  entitled  "an  act  for  the  relief  of  insolvent 
debtors  residing  in  the  city  and  county  of  Philadelphia)  and  their 
creditors. " 

On  the  31st  of  March,  1817,  the  Supreme  Court  of  the  state  of 
Pennsylvania,  decided  in  the  case  of  the  Farmers'  #  Mechanics9 
Sank  v.  Smith,  3  Serg.  $?  Rawle,  63,  that  the  said  act  of  assembly 
was  constitutional;  andupon  a  joinder  in  demurrer  to  the  defendant's 
plea  of  a  certificate  of  discharge  under  the  said  act,  judgment  was 
rendered  for  the  defendant.  That  case  having  been  removed,  by 
writ  of  error  to  the  Supreme  Court  of  the  United  States,  the  said 
judgment  was  on  the  13th  February,  1821,  reversed,  on  the  ground 
that  the  said  act  of  assembly  of  the  13th  of  March,  1812,  was  un- 
constitutional and  void.  6  Wheaton,  13. 
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On  the  12th  of  December  1818,  the  plaintiff  addressed  a  letter  to 
the  defendant,  in  which  he  informed  him  that  he  held  his  note,  and 
called  upon  him  to  pay  it;  to  which  the  defendant  replied,  that  as 
there  had  never  been  any  transactions  between  himself  and  the 
plaintiff,  previous  to  or  during  the  year  1812,  he  was  surprised  at 
the  demand;  that  his  answer  should  be  explicit,  because  he  was  de- 
termined it  should  be  final.  He  then  proceeds.  "  I  owe  you  no- 
thing on  the  account  mentioned.  Upon  this  subject  you  can  have 
no  doubt;  but  should  you  persevere  after  the  above  declaration  I 
refer  you  to  my  certificate  of  final  discharge,  given  by  the  com- 
missioners of  the  bankrupt  law  in  1812,  after  I  had  delivered  to 
them  the  whole  of  my  property  under  the  provisions  of  the  law." 
Some  further  correspondence  passed  which  is  not  material. 
On  these  facts,  two  questions  were  submitted  to  the  court 
1st  Did  the  act  of  limitations  run  against  the  plaintiff  while  the 
act  of  the  13th  March,  1812,  was  held  by  the  Supreme  Court  of 
this  state  to  be  constitutional? 

2d.  Does  the  correspondence  between  the  parties  contain  evidence 
of  such  an  acknowledgment  of  the  debt,  or  a  promise  to  pay  it,  as 
will  take  the  case  out  of  the  act  of  limitations? 
Randall  for  the  plaintiff  in  error.  y 

The  exemption  claimed  by  the  plaintiff  below  from  the  opera- 
tion of  the  act  of  limitations,  is  not  one  of  the  exceptions  men- 
tioned in  the  act     It  is  novel  in  its  character,  and  repugnant  to 
the  principles  of  a  great  number  of  decisions.     The  closing  of  the 
courts  during  the  existence  of  a  civil  war,  does  not  prevent  the 
statute  from  running  in  England.     Brannion  v.  Evelyn,  2  Salk. 
240.     1   Lev.  111.    S,   C.      Paul  v.    Wyburn,    Carth.   136.  7. 
Pridov.  Webber,  1  Keble,  157.    1  Lev.  31.  S.  C.    The  statute  did  • 
not  run  it  is  true  between  the  abdication  of  James  II,  and  the  ac- 
cession of  William  and  Mary,  but  this  was  by  the  express  provi- 
sions of  a  statute,  J  IV.  fy  M.  ch.  4;  which  affords  an  argument  in 
our  favour.     In  this  case  there  was  no  impediment  for  a  single  mo- 
meat,  to  the  institution  of  a  suit,  and  this  suit  was  actually  brought 
before  the  Supreme  Court  reversed  the  judgment  in  the  case  of  the 
Farmers'  Sf  Mechanics1  Bank  v.  Smith.     He  cited  in  the  course 
of  his  argument  Presly  v.  Williams,  15  Mass.  B.  193.  Act  of  21st 
June  17S1,  1  Sm.  L.  7S.  (note].     Act  of  12th  March  1785,  1  Sm. 
L.1S.  (note.)     Stowellv.  Zouch,  Ploawd.  360.  371.     Mablyv. 
Oeker,  3  Yeates,  200.     Co.  Lift.  246.     Godb.  365.     9  Vin.  <Ab. 
376.     2  Sh.  $  Lef.  630.     2  Ch.  Ca.  217.     17  Vez.  91. 

The  court  told  Mr.  Randall  that  it  was  unnecessary  to  speak  to 
the  second  point 

Lowberznd  J.  R.  Ingersoll  for  the  defendant  in  error. 

1.  Equity  has  interposed  in  a  variety  of  cases  to  prevent  the 

operation  of  the  statute,  where  the  exception  was  not  embraced  by 

the  words  of  the  act.     Thus  where  there  is  a  promise  to  pay  \vithin 

six  years,  the  statute  does  not  prevent  a  recovery  of  the  debt;  and 
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even  an  admission  after  suit  brought,  removes  the  bar.  Jinony.  1 
Vern,  74.  Clark  v.  Cobley,  2  Cox,  173.  2  Ball.  Sp  Beatty, 
129.  In  a  case  like  this  equity  would  give  relief.  Its  circum- 
stances strongly  recommend  it  to  favour.  This  court  had  decided, 
that  a  discharge  under  the  act  of  1812,  was  valid,  and  therefore 
the  plaintiff's  hands  was  tied.  It  would  have  been  improper  to 
bring  an  action.  Though  ultimately  pronounced  by  the  Supreme 
Court  of  the  United  States  to  be  unconstitutional,  yet  while  in 
force  and  sanctioned  by  the  Supreme  Court  of  this  state,  it  was 
valid,  and  acts  done  in  pursuance  of  it  were  good.  The  sheriff 
would  not  be  liable  for  discharging  a  man  from  arrest,  while  the 
law  was  in  operation,  and  sanctioned  by  the  state  courts.  The  ef- 
fect of  it  therefore  was  to  put  a  practical  stop  to  judicial  proceed- 
ings, and  to  prevent  the  institution  of  suits.  In  Richards  v.  Mary'd. 
Ins.  Co.  8  Crunch  92.  certain  general  principles  are  stated  which 
regulate  cases  of  exemption  from  the  act  of  limitations.  That  upon 
which  we  insist,  is  clearly  distinguishable  from  the  case  of  a  civil 
war.  This  was  an  act  of  the  government;  an  act  of  the  legislature 
sanctioned  by  the  Supreme  Court;  while  a  civil  \var  is  in  direct  op- 
position to  the  government.  The  legislature  may  by  a  new  law, 
introduce  new  savings  which  may  operate  retrospectively.  The  va- 
lidity of  the  laws  of  this  state  giving  a  stay  of  execution  has  never 
been  doubted;  and  this  act  so  far  as  it  prevents  proceedings,  and 
amounts  to  a  declaration  that  the  act  of  limitations  shall  during  its 
continuance  be  suspended,  is  constitutional  and  binding.  There  is 
no  constitutional  objection  to  the  establishment  of  prison  bounds 
by  act  of  assembly.  Holmes  v.  Lansing,  3  John.  Ca.  73;  and  under 
this  act  the  city  and  county  of  Philadelphia  may  fairly  be  consi- 
dered as  prison  bounds. 

2.  The  authorities  bear  out  the  position  that  the  defendant's  let- 
ter amounted  to  a  sufficient  acknowledgment  of  the  debt,  to  take  the 
case  out  of  the  statute.  The  slightest  acknowledgment,  unless  it 
be  inconsistent  with  a  promise  to  pay  will  do.  JMiles  v.  Moodie, 
3  Serg.  <§•  Rawle,  211.  Brown  v.  Campbell,  \  Serg.  fy  Rawle, 
ISO.  Fries  v.  Boiselett,  9  Serg.  fy  Rawle,  128.  Such  an  acknow- 
ledgment may  be  implied,  where  the  language  is  ambiguous  and  the 
debt  is  neither  admitted  nor  denied.  2  T.  R.  760.  It  is  true 
the  defendant  denies  that  he  owes  the  plaintiff  any  thing  on  the  ac- 
count mentioned;  which  plainly  refers  to  money  transactions  prior 
to  or  during  the  year  IS  12;  but  he  does  not  deny  being  indebted 
on  the  note,  which  is  a  tacit  admission  that  he  is  indebted.  And 
if  a  man  give  a  bad  reason  for  refusing  to  pay  a  debt,  and  at  the 
same  time  acknowledge  it,  this  amounts  to  a  new  promise.  Thus 
if  he  should  say  that  the  debt  originated,  in  an  immoral  considera- 
tion, and  it  turned  out  not  to  be  so,  the  statute  would  not  protect 
him.  This  principle  applies  forcibly  to  the  present  case.  If  the 
defendant  had  merely  said,  I  owe  you  nothing;  the  statute  would 
have  been  a  bar;  but  he  refers  to  his  discharge  under  the  act  of 
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1812,  as  the  reason  why  he  owes  the  plaintiff  nothing,  thus  ac- 
knowledging the  existence  of  the  debt  independently  of  that  act. 
But  that  act  being  void,  the  reason  fails,  and  therefore  the  debt  is 
in  substance  acknowledged.  Dunlnji  v.  Ball,  2  Crunch.  180. 
Delator  v.  Hartley,  1  Stark.  7.  Richardson  v.  Fern,  Lofft.  86. 
Bull.  N.  P.  149.  Peake  N.  P.  C.  93.  Clemenson  v.  Wil- 
liams, 8  Cranch.  72.  Hellens  v.  Shaw,  1  Moor.  344.  Bai- 
lie v.  Lord  Inchiquin,  1  Esp.  N.  P.  435. 

Binney,  who  was  to  have  replied,  was  relieved  by  the  court, 
whose  opinion  was  delivered  by 

TILGHMAX,  C.  J.  Matthew  Carey,  the  plaintiff  in  the  District 
Court,  brought  this  action  against  Edward  Hudson,  the  plaintiff  in 
error,  on  a  promissory  note  for  500  dollars,  drawn  by  the  said  Hud- 
son, payable  to  Cornelius  8?  Andrew  Conrad  &/•  Co  ,  or  order, 
which  came  to  the  hands  of  the  plaintiff  for  full  value,  in  the  course 
of  business.  The  defendant  was  discharged  from  his  debts  by  vir- 
tue of  an  act  of  Assembly  of  this  commonwealth,  passed  on  the 
13th  March,  1812,  which  has  been  decided  by  the  Supreme  Court 
of  the  United  States  to  be  unconstitutional  and  void.  The  de- 
fence in  the  District  Court  turned  on  the  act  of  limitations,  which  was 
pleaded  by  the  defendant  in  bar  of  the  action.  The  facts  appear  in 
a  case  stated,  on  which  two  questions  arise:  1st  Was  the  operation 
of  the  act  of  limitations  prevented  by  the  acknowledgment  of  the 
defendant,  in  a  written  correspondence  between  him  and  the  plain- 
tiff. 2d.  Are  there  any  equitable  circumstances  in  this  case,  which 
should  take  it  out  of  the  act  of  limitations? 

1,  On  the  12th  December,  1818,  the  plaintiff  wrote  a  letter  to 
the  defendant,  informing  him  that  he  held  his  note,  and  requesting 
payment.  On  the  14th  of  the  same  month,  the  defendant  answer- 
ed, that  he  was  surprised  at  his  demand,  as  there  had  been  no  mo- 
ney transactions  between  them.  The  defendant  then  proceeds  to 
express  himself  as  follows.  "  Upon  this  subject,  my  answer  shall 
be  explicit,  because  I  am  determined  it  shall  be  final.  I  owe  you 
nothing  on  the  account  mentioned.  Upon  this  subject  you  can  have 
no  doubt.  But  should  you  persevere  after  the  above  declaration, 
I  refer  you  to  my  certificate  of  final  discharge,  given  by  the  com- 
missioners of  the  bankrupt  law  in  IS  12,  after  I  had  delivered  to 
them  all  my  property  under  the  provisions  of  the  law."  The  rest 
of  the  correspondence  is  immaterial.  As  this  subject  was.  fully  con- 
sidered in  the  case  of  Fries  v.  Boisselelt,  decided  by  this  court  in 
December,  1823,  it  will  be  sufficient  to  refer  to  the  principle  estab- 
lished in  that  case,  viz.  that  though  a  slight  acknowledgment  of  the 
debt  would  take  a  case  out  of  the  statute,  yet  if  the  debtor  quali- 
fied his  acknowledgment  in  such  a  manner  as  to  show  that  it  was  his 
determination  not  to  pay,  the  statute  should  take  effect.  Now  in 
the  present  case,  I  cannot  perceive  the  slightest  acknowledgment 
of  the  debt.  The  defendant  said,  /  owe  you  nothing  on  the  ac- 
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count  mentioned.  The  plaintiff  }s  counsel  has  ingeniously  argued, 
that  the  account  mentioned  refers  to  money  transactions,  which 
the  defendant  had  mentioned  in  the  former  part  of  his  letter.  Sup- 
pose it  did,  where  is  the  acknowledgment  of  a  debt  on  any  other 
account?  It  is  going  quite  too  far  to  infer,  that  the  debt  on  the 
promissory  note  was  confessed,  because  the  defendant  was  silent  on 
that  subject.  But  when  we  consider  the  latter  part  of  the  letter,  it 
is  clear,  that  far  from  making  any  promise,  or  acknowledgment, 
the  defendant  was  determined  to  pay  nothing.  He  refers  to  his  cer- 
tificate under  the  act  of  assembly,  by  virtue  of  which  he  was  dis- 
charged from  all  his  debts.  There  can  be  no  stronger  indication  of 
intention.  I  am  of  opinion  therefore,  that  there  is  nothing  in  the 
defendant's  letter  which  can  prevent  the  operation  of  the  act  of  li- 
mitations. 

2.  The  2d  ground  of  defence  is  this.  It  was  decided  by  this  court 
in  the  case  of  the  Farmer's  fy  Mechanic' s  Bank  v.  Smith,  that  the 
insolvent  law  of  Pennsylvania,  by  virtue  of  which  the  defendant 
was  discharged,  was  constitutional  and  valid,  and  therefore,  in  the  in- 
terval between  that  judgment,  and  its  reversal  by  the  Supreme 
Court  of  the  United  States,  it  was  useless  for  the  plaintiff  to  bring 
suit  against  the  defendant:  because  he  would  be  sure  to  have  judgment 
given  against  him  in  the  State  Court.  And  therefore,  it  is  contend- 
ed, that  in  equity,  the  statute  should  not  run,  during  that  interval. 
But,  it  appears  to  me,  that  to  stop  the  running  of  the  statute,  would 
be  an  assumption  of  legislative  power.     It  is  unnecessary  to  say, 
how  the  case  would  have  stood,  if  the  courts  had  been  shut,  so  that 
no  action  could  be  brought.    It  is  to  be  observed  however,  that  the 
courts  having  been  shut  for  a  short  period,  in  the  beginning  of  the 
war  of  the  revolution,  this  state,  and  I  believe  all  the  other  states 
thought  proper  to  pass  acts  for  the  purpose  of  declaring  that  the 
statute  of  limitations  should  not  run  during  that  period.     But  the 
courts  were  nevershutone  moment  against  the  plaintiff.  It  wasknown, 
that  the  judgment  of  this  court,  in  the  case  of  the  Farmer's  and  Me- 
chanic's  Bank  v.  Smith,  was  carried  to  the  SupreAie  Court  of  the  Uni- 
ted States,  by  writ  of  error,  so  that  the  constitutionality  of  the  insol- 
vent act,  was  not  finally  decided.  The  plaintiff  might  have  pursued 
the  same  course,  if  judgment  had  been  given  against  him;  or  in  or- 
der to  avoid  that  expense,  h*e  might  have  issued  a  writ  against  the 
defendant  without  having  it  served,  and  continued  the  process,  in 
that  way,  from  time  to  time,  until  the  Supreme  Court  of  the  Uni- 
ted States  had  decided.  On.  the  point  of  stopping  the  course  of  the 
statute  of  limitations,  the  case  of  M'lver  fyc.  v.  Rugan,  fyc.  in  the 
Supreme  Court  of  the  United  States,  (2  Wheat.  25,)  is  very  strong. 
There,  the  plaintiff  claimed  under  a  grant  from  the  state  of  North 
Carolina,  of  40,000  acres,  including  the  land  in  the  possession  of 
Ihe  defendant,  for  which  the  ejectment  was  brought.     The  defen- 
dant had  been  in  possession  more  than  seven  years,  (the  term  of  li- 
mitation prescribed  by  the  law  of  Tennessee}  and  the  plaintiff 
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would  be  barred  unless  he  could  stop  the  running  of  the  statute. 
He  showed,  that  great  part  of  his  40,000  acre  tract  lay  within  the 
Indian  boundary,  though  that  which  was  held  by  the  defendant 
was  not  within  it;  that  no  corner  or  course  of  the  tract  was  mark- 
ed, except  the  place  of  beginning,  and  therefore,  without  a  survey, 
it  was  impossible  to  prove,  that  it  included  the  land  in  dispute.  But 
a  survey  he  could  not  make,  because  the  laws  of  the  United  States 
prohibited  the  surveying,  or  marking,  any  lands  within  the  country 
reserved  for  the  Indians,  by  treaty.  But  the  court  considered  this 
as  no  cause  for  stopping  the  course  of  the  statute,  because  the  plain- 
tiff was  not  hindered  from  bringing  his  ejectment  at  any  time;  and 
if  the  court  of  Tennessee  should  think  a  survey  necessary,  they 
might  order  a  continuance  of  the  cause,  until  a  survey  could  be 
made.  The  principle  of  that  case  cannot  be  distinguished  from  the 
one  before  us.  Indeed  there  the  reason  for  stopping  the  statute  was 
stronger,  than  here.  Because,  without  a  survey,  the  plaintiff  in 
t_be  ejectment  could  not  recover,  but  the  plaintiff  in  this  action 
might  always  have  recovered  by  carrying  the  cause  to  the  Supreme 
Court  of  the  United  States.  I  am  therefore  of  opinion  that  the 
plaintiff  was  barred  by  the  act  of  limitations.  The  judgment  of  the 
District  Court  must  be  reversed,  and  judgment  entered  in  this  court 
for  the  plaintiff  in  error. 

Judgment  reversed. 
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.     [PHILADELPHIA,  MARCH,  29,  182J.] 

In  the  case  of  FLINTHAM'S  Appeal  from  the  Decree  of  the 
Orphan's  Court  of  Philadelphia  County. 

The  court  refused  to  allow  to  an  administrator  the  sum  of  275  dollars  86  cents 
charged  against  the  estate  of  the  intestate  for  mourning  for  the  family,  as  against 
those  of  the  -next  of  kin  who  had  received  no  part  of  the  mourning1. 

The  administrator  was  charged  with  interest  on  the  distributive  shares  of  minors 
from  the  time  of  filing  his  accounts  in  the  register's  office,  notwithstanding  the 
minors  had  not  until  long  afterwards,  any  guardian  legally  authorised  to  receive 
their  respective  shares,  and  the  accounts  were  a  long  time  before  auditors  and 
the  amount  to  which  the  minors  were  entitled  could  not  be  ascertained  until  the 
final  decree  of  the  Orphan's  Court. 

Testator  first  gives  to  his  wife  all  his  estate  real  and  personal  during  her  life,  and  then 
says,  if  she  should  marry  again  she  shall  continue  to  enjoy  the  possession  and 
income  of  his  estate,  but  neither  she  or  her  husband  shall  have  power  to  sell 
or  dispose  of  any  part  of  it,  but  the  whole  shall  be  kept  entire  until  her  death  for 
the  uses  afterwards  mentioned,  but  if  he  should  die  possessed  of  any  proper- 
ty conveyed  to  him  by  his  wife  as  heiress  of  her  father,  it  was  not  to  be  considered 
as  his  property,  "  but  remain  unto  her  and  at  her  sole  disposal,  at  -which  also  should 
be  all  his  household  furniture,  family  untensils,  horses,  carriage,  plate,  plated  -ware , 
&7c."  Then  comes  the  following  clause:  "  and  I  do  further  give  and  bequeath  un- 
to \er,  to  be  disposed  of  at  Iier  death,  one  thousand  pounds  to  be  raised  out  of  my  pro- 
perty in  such  manner  as  she  shall  direct,  giving  preference  to  the  sale  of  personal  es» 
fate."  He  afterwards  gives  to  his  adopted  son  (on  condition  of  changing  his  name) 
after  the  death  of  his  wife,  "  all  his  estate  real  and  personal,  excepting  the  above 
sum  of  one  thousand  pounds  and  -what  should  afterwards  be  excepted."  Held,  that  the 
one  thousand  pounds  was  not  an  absolute  legacy  to  the  wife,  and  she  having  died 
without  exercising  the  power  of  appointment,  it  did  not  pass  to  her  personal  re- 
presentative. 

William  Flintham,  administrator  of  Elizabeth  Febiger,  deceas- 
ed, on  the  13th  February,  1819,  filed  his  accounts  in  the  register's 
office,  in,  which  he  admitted  a  balance  to  be  in  his  hands  of  21,190 
dollars  62  cents,  part  of  which  arose  from  the  personal  estate,  and 
the  residue  from  the  sale  of  the  real  estate  of  the  decedent  under  an 
order  of  the  Orphan's  Court.  On  the  application  of  the  children  of 
John  Carson,  deceased,  the  Orphan's  Court  appointed  auditors  to 
examine  the  accounts,  who  made  a  report  to  which  exceptions  were 
filed  by  the  administrator.  After  hearing  an  argument  on  the  ex- 
ceptions, the  court  made  a  decree,  in  which  they  disallowed  a 
charge  against  the  estate  of  275  dollars  86  cents,  for  mourning,  of 
which  the  children  of  John  Carson  received  no  part;  and  charged 
the  administrator  with  interest  from  the  time  the  accounts  were 
filed.  The  Orphans'  Court  also  charged  the  administrator  with  the 
sum  of  £  1000,  to  which  they  considered  the  decedent  entitled  un- 
der the  will  of  her  late  husband  Christian  Febiger,  and  therefore 
as  constituting  assets  in  the  hands  of  her  administrator.  This  was 
the  principal  question  in  the  case,  and  the  will  upon  which  it  arose 
was  in  substance  as  follows. 
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The  testator  gave  to  his  wife  Elizabeth  all  his  estate  real  and 
personal  with  all  the  income  thereof,  during  her  natural  life,  pro- 
vided she  paid  out  of  it  from  time  to  time,  as  much  as  she  thought 
necessary  tor  the  maintenance  and  education  of  his  nephe-.v  Chris- 
tian Carson  Febiger.  Should  his  wife  marry  again  he  declared,  that 
she  should  continue  to  enjoy  the  income  of  his  estate,  but  that  nei- 
ther she* nor  her  future  husband  should  have  power  to  dispose  of 
any  part  of  it;  but  the  whole  was  to  be  left  entire  until  her  death, 
for  the  uses  afterwards  declared  by  the  will.  He  then  proceeds: 
"  If  I  should  die  possessed  of  any  property  conveyed  to  me  by  my 
said  wife  Elisabeth  as  daughter  and  heiress  of  her  father  William 
Carson,  deceased,  it  is  not  to  be  considered  as  my  property,  but 
remain  unto  her  and  at  her  sole  disposal,  at  which  also  shall  be 
all  my  household  furniture,  family  untensils,  horses  and  carriages, 
plate  and  plated  ware,  &c.  And  I  do  further  give  and  bequeath  un- 
to her  to  be  disposed  of  a,t  her  death  £  1000  to  be  raised  out  of  my 
property  in  such  manner  as  she  shall  direct,  giving  preference  to 
the  sale  of  personal  estate."  The  testator  then  declares,  that  if 
Christian  Febiger  Carson,  shall  as  soon  as  he  is  twenty  one  years 
of  age  publicly  and  of  his  own  free  will,  exchange  his  name  to 
Christian  Carson  Febiger,  all  his  estate,  real  and  personal,  shall 
on  the  demise  of  his  wife,  go  to  his  adopted  son  Christian  Carson 
Febiger,  and  his  heirs  for  ever,  "excepting  the  above  £  1000,  and 
what  is, hereinafter  excepted."  In  the  event  of  his  nephew  declin- 
ing to  comply  with  his  wishes,  he  makes  a  small  provision  for  him 
,ind  then  gives  his  estate  after  a  few  legacies,  in  equal  portions  to 
his  brothers  and  sisters,  resident  in  Denmark,  who  he  declares 
("the  tie  of  blood  only  except ed,")  are  utter  strangers  to  him. 

On  the  removal  of  the  record  to  this  court  by  appeal,  the  admin- 
istrator of  Mrs.  Febiger  exceptcd  to  the  decree  of  the  Orphan's 
Court; 

First.  'Because  the  court  refused  to  allow  the  charge  against  the 
estate  of  275  dollars  86  cents  for  mourning,  which  debt  was  incur- 
red before  he  was  appointed  and  was  paid  in  common  with  other 
bills  for  funeral  expenses. 

Secondly  Because  he  was  charged  with  interest,  although  the 
children  of  John  Carson,  deceased,  had  no  legal  guardian  or  person 
duly  authorised  to  receive  their  shares  of  the  estate  of  the  intestate 
until  the  20th  June,  1S20;  and  because  the  accounts  having  been 
before  auditors,  it  did  not  appear,  until  the  decree  of  the  court  on 
the  said  accounts,  how  much  the  share  of  the  said  minors  would  be. 

Thirdly.  Because  he  is  charged  with  the  sum  of  £  100O,  which 
he  never  received,  atid  which  he  is  advised  he  is  not  entitled  to 
receive. 

These  exceptions  were  argued  by  Ktttera  and  Bradford  for  the 
appellant,  who  cited  Toller,  191.  2  Rop.  on  Leg.  352.  2  Leon. 
71.  1  Mod.  189.  2  Lev.  104.  Bradly  v.  IVtscott,  13  rez.  444. 

VOL.   XI.  C 
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Powell  on  Powers,  130.     Cowp.  268..  2  P.  Wms.  682.  Latch,  9. 
1  P.  Wms.  149.      2  Rop.  205,  207,  210. 

Armstrong  and  Newcomb,  for  the  appellees,  cited  Fox  v.  Wil- 
cocks,  1  l?mn.  194.  Robinson  v.  Dusgale,  3  Fmz.  181.  Maske- 
lyne  v.  Masketyne,  *ftmb.  750. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  only  question  of  any  difficulty  in  this 
case  is,  whether  the  legacy  of  ;£  1000,  given  by  the  will  of  Chris- 
tian Febiger  to  his  wife,  vested  in  her  absolutely,  or  whether  she 
had  only  a  power  of  appointment,  which  not  being  executed,  her 
representatives  are  not  entitled  to  it. 

The  testator  first  gives  to  his  wife  all  his  estate,  real  and  personal, 
during  her  life,  and  then  says,  that  if  she  should  marry  again,  she 
should  continue  to  enjoy  the  possession  and  income  of  his  estate, 
but  neither  sht-  nor  her  husband  should  have  power  to  sell  or  dis- 
pose of  any  part  of  it,  but  the  whole  slibuld  be  kept  entire  until 
her  death,  for  the  uses  afterwards  mentioned;  but  that  if  he  should 
die  possessed  of  any  property  conveyed  to  him  by  his  wife,  as  heir- 
ess of  her  father,  William  Carson,  it  was  not  to  be  considered  as 
his  property,  "  but  remain  unto  her,  and  at  her  sole  disposal,  at 
which  also  should  be  all  his  household  furniture,  family  uten- 
sils, horses,  carriages, plate,  plated  ware,  fyc."  Then  comes  the 
following  clause:  '•'•Jind  I  do  further  give  and  bequeath  unto  her, 
to  be  disposed  of  at  her  death,  £1000,  to  be  raised  out  of  my 
property  in  such  manner  as  she  shall  direct,  giving  preference 
to  the  sale  of  personal  estate."  He  afterwards  gives  to  his  adopt- 
ed son  Christian  Febiger  Carson,  (on  condition  that  he  changed 
his  name  to  Christian  Carson  Febiger,}  after  the  death  of  his 
wife  all  his  estate,  real  and  personal,  excepting  the  above  sum 
of  JB1GOO,  and  what  should  be  afterwards  excepted.  The  law  is 
well  settled,  that  if  there  be  a  bequest  of  a  sum  of  money  to  a  per- 
son to  be  disposed  of  at  his  death  as  he  pleases,  it  vests  in  the  le- 
gatee, and  shall  go  to  his  representatives,  though  he  makes  no  ap- 
pointment or  disposition  of  it,  by  will  or  otherwise.  But  if  it  be 
given  for  life,  with  power  to  dispose  of  it  at  his  death,  it  does  not 
vest  absolutely,  and  shall  not  go  to  the  representatives  of  the  lega- 
tee, unless  some  disposition  be  positively  made  of  it  It  is  rather 
a  nice  distinction,  but  so  firmly  established,  that  I  do  not  think 
myself  at  liberty  to  depart  from  it.  Indeed,  although  it  be  a  nice 
distinction  it  cannot  be  said  to  be  void  of  reason,  for  when  a  tes- 
tor  gives  a  thing  expressly  for  life,  and  adds  a  power  to  dispose  of 
it  after  death,  we  have  his  own  word  that  he  meant  something  dif- 
ferent from  an  absolute  gift.  The  cases  in  support  of  it  may  bo 
found  in  2  Roper  on  Legacies,  352.  Now,  in  the  will  of  Chris- 
tian Febiger,  there  are  several  strong  circumstances  to  show,  that 
he  did  not  mean  this  legacy  of  ^61000  to  vest  in  his  wife  absolute- 
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ly.  In  the  first  place  he  gives  her  all  his  estate,  (with  certain  ex- 
ceptions,) for  life  expressly.  In  the  next  place,  it  appears  that 
where  he  meant  to  give  absolutely,  he  knew  how  to  express  his 
intention — he  places  his  houshold  furniture^  plate,  &c.  at  the  sole 
disposal  of  his  wife.  But  as  to  the  rest  of  his  estate,  he  took  care 
to  provide,  that  in  case  of  her  second  marriage,  it  should  be  kept 
entire  until  her  death,  without  power  to  her  or  her  husband,  to  sell 
or  transfer  any  part  of  it.  And  it  is  to  be  remarked,  that  the  be- 
quest of  the  absolute  property  in  the  houshold  furniture,  &o.  is  im- 
mediately succeeded  by  this  power  to  his  wife,  to  dispose  of  £1000 
at  her  death;  so  that  it  is  difficult  to  account  for  the  change  of  lan- 
guage without  supposing  a  difference  of  intent  But  the  strongest 
circumstance  of  all  is,  that  this  sum  of  a  £1000  was  to  be  raised 
out  of  his  estate  in  such  manner  as  his  wife  should  direct,  giving 
preference  to  the  sale  of  his  personal  estate.  It  appears  by  the 
latter  part  of  the  will,  that  the  testator  was  doubtful,  whether  his 
personal  estate  would  be  sufficient  to  pay  his  debts ;  and  in  that 
case  it  would  be  important,  and  even  necessary,  that  his  wife 
should  designate  the  part  of  the*  real  estate  from  which  the  £1000 
should  be  raised.  Besides,  in  case  of  a  second  marriage,  if  the  le- 
gacy was  vested,  it  would  go  to  the  husband,  a  thing  which  there 
is  no  reason  to  suppose  Mr.  Febiger  intended.  After  the  libera- 
lity with  which  the  testator  had  treated  his  wife,  in  giving  her  his 
whole  estate  for  life,  he  might  think  it  sufficient  to  give  her  the 
option  of  drawing  £1000  more,  by  placing  it  within  her  power, 
and  leaving  her  to  the  exercise  of  her  own  will.  The  only  thing 
which  has  raised  a  doubt  in  my  mind  is,  the  devise  of  the  residue 
to  his  adopted  son,  in  which  the  £1000  are  expressly  excepted. 
But  upon  reflection,  I  think,  the  fair  construction  is,  that  the  ex- 
ception \vas,ofthe  interest  in  the  £1000,  such  as  it  was,which  had 
been  given  to  Mrs.  Febiger.  The  probability  was,  that  she  would 
exercise  her  power  of  disposition,  and  therefore,  the  expression 
might  naturally  be,  "  except  the  above  £1000,"  without  intending 
to  convert  her  power  of  disposition  into  a  vested  legacy.  I  am  of 
opinion,  therefore,  that  the  Orphans'  Court  erred,  in  the  construc- 
tion of  Febiger's  will,  so  far'as  concerned  this  sum  of  £1000.  His 
wife  did  not  execute  her  power,  and  therefore,  her  representatives 
are  not  entitled  to  it  In  all  other  respects,  I  think  the  decree  was 
right 

GIBSON,  J.  In  general,  the  bequest  of  a  legacy  to  be  at  the  dis- 
posal of  the  legatee,  is  a  bequest  of  the  absolute  interest;  but  a  pow- 
er of  disposition  at  death,  engrafted  on  an  express  limitation  for 
the  life  of  the  legatee,  will  not  enlarge  his  interest  by  implication, 
against  the  express  intention  of  the  testator,  as  is  sometimes  done 
with  respect  to  a  devise  of  lands,  to  effect  the  general  intent  of  the 
devisor,  where  it  would  otherwise  be  prevented  from  taking  effect 
by  the  inflexible  nature  of  the  rules  of  descent  Now,  what  is 
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the  case  here?  To  bring  into  view  the  particular  parts  of  the  will 
on  which  I  found  my  opinion,  it  is  necessary  to  state  them  in  con- 
nexion with  the  others:  which  1  shall  do  as  briefly,  and  as  nearly 
in  the  words  of  the  testator  as  possible. 

He  sets  out  with  a  bequest  of  "  all  his  estate,"  to  his  wife,  "  du- 
ring her  natural  life;'7  and  charges  it  with  the  maintenance  of  a  fa- 
vourite nephew,  who  is  the  principal  object  of  his  bounty:  and  he 
declares,  that  neither  she  nor  her  husband,  in  case  she  shall  marry, 
shall  ",part  with,  sell,  grant,  or  convey  the  whole,  or  any  part  of 
it,"  as  the  whole  is  to  be  kept  entire  till  her  death,  for  objects  and 
uses  subsequently  to  be  declared.  He  then  directs,  that  if  he 
should  die  possessed  of  any  property  conveyed  to  him  by  his  wife, 
which  came  to  her  from  her  father,  it  "  should  not  be  considered 
as  his  property,  but  remain  to  her  and  be  at  her  disposal;"  as  were 
also  to  be  his  "household  furniture,  family  utensils,  horses  and 
carriages,  plate,  plated  ware,  &c. ;"  and  then  comes  the  bequest  in 
question:  "  And  I  do  further  bequeath  to  her  to  be  disposed  of  at 
her  death,  £1000,  to  be  raised  out  of  my  property  in  such  manner 
as  she  shall  direct,  giving  preference  to  the  sale  of  personal  estate." 
After  this,  he  devises  to  his  favourite  nephew  "  all  his  estate"  at 
the  death  of  his  wife,  "  real  and  personal,  excepting  the  above 
£1000,"  and  what  he  might  afterwards  bequeath  to  others,  on  con- 
dition that  he  assume  the  testator's  name.  Finally,  after  devises 
of  land  to  three  other  nephews,  and  a  few  inconsiderable  bequests  to 
particular  friends,  he  devises  to  his  brothers  and  sisters  in  Den- 
mark, all  that  he  had  before  given  to  his  favourite  nephew,  in  the 
event  of  his  dying  without  issue,  or  refusing  to  adopt  the  testator's 
name.  This  is  all  that  I  think  material  to  the  construction  of  the 
clause  on  which  the  question  arises. 

This  is  a  question  of  intention,  and  I  concede,  that  if  the  testa- 
tor intended  to  pass  this  £1000  by  the  general  bequest  of  all  his 
estate,  it  would  be  subject  to  the  limitation  for  life,  with  which 
that  bequest  .is  qualified;  and  consequently,  that  the  words  enabling 
the  wife  to  dispose  of  it  at  her  death,  would  give  her  nothing  more 
than  a  power  of  appointment.  If,  however,  he  intended  it  should 
pass  by  the  particular  bequest  which  -he  has  made  of  it,  such  parti- 
cular bequest  will  operate  by  way  of  exception,  and  will  not  be 
subject  to  the  restriction  with  which  the  general  bequest  is  quali- 
fied: and  that  he  did  so  intend,  it  is  my  object  to  show. 

The  first  thing  that  strikes  us  is,  that  if  he  meant  to  give  his 
wife  only  a  power  over  this  legacy  at  her  death,  it  is  strange  that 
he  should  have  superadded  special  words  of  bequest  as  peculiarly 
applicable  to  this  part  of  the  provision  which  had  already  been 
made  for  her  in  general  terms.  Why  give  over  again  what  had 
been  sufficiently  given  before?  "  I  do  further  bequeath  to  be  dis- 
posed of  at  her  death,  &c."  He  would  naturally  have  said:  with 
respect  to  a  £1000,  part  of  my  estate,  before  bequeathed  to  my 
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wife,  I  give  her  power  to  dispose  of  it  at  her  death.  But  the  very 
circumstance  of  passing  this  part  of  the  estate  anew,  indicates  an 
intention  that  it  should  pass  on  terms  entirely  new.  This  is  cer- 
tainly the  rule  of  construction  which  governs  in  questions  arising 
from  repetition,  in  the  same  will,  of  legacies  of  unequal  amount, 
or  which  differ  in  respect  of  being  contingent;  but  where  the  se- 
cond is  given  by  a  codicil,  it  is  immaterial  whether  they  differ  in 
circumstances  or  not:  each  will  prima  facie  be  considered  a  dis- 
tinct gift.  This  rule  is  fairly  deducible  from  all  the  cases ;  and  is 
now  considered  as  established.  Now,  a  legacy  of  a  £1000  is  a 
very  different  thing  from  the  devise  of  a  man's  whole  estate,  both 
real  and  personal;  and  the  repetition  of  words  of  bequest  in  regard 
to  a  part  of  it,  is,  I  apprehend,  sufficient  to  warrant  a  conclusion, 
that  the  testator  intended  to  distinguish  it,  in  all  respects,  from  the 
bulk  of  his  property  given  before. 

But  this  construction  is  strengthened  by  other  parts  of  the  will. 
He  expressly  declares,  that  whatever  had  been  a  part  of  his  wife's 
patrimonial  estate,  although  conveyed  by  her  to  him,  as  well  as  his 
coaches,  horses,  furniture  and  plate,  should  not  be  considered  as 
his  property  at  all,  but  "remain  to  her,  and  be  at  her  disposal;1' 
and  with  respect  to  these,  no  one  will  pretend  that  she  had  a  naked 
power  of  appointment  beyond  an  interest  for  her  life.  How  then 
can  this  be  reconciled  to  the  opinion  of  their  having  passed  by  the 
general  bequest?  If  they  did  so  pass,  they  must  necessarily  have 
passed  subject  to  the  qualification  of  her  general  interest,  which 
was  expressly  limited  to  the  duration  of  her  natural  life  :  but  such 
construction  would  be  incompatible  with  the  declared  intention  of 
the  testator.  Here  then  is  an  express  restriction  of  the  generality 
of  the  words  "all  my  estate;"  and  if  the  testator  meant  to  restrict 
it  in  respect  of  one  part  of  his  estate,  why  are  we  to  intend  that  he 
did  not  mean  to  restrict  it  in  respect  of  another?  It  is  worthy  of 
remark  also,  that  this  bequest  is  mentioned  in  immediate  connexion 
with  that  which  has  given  rise  to  the  question  under  discussion. 
"And  I  do  further  bequeath  to  be  disposed  of  at  her  death,  &c.J> 
Now,  there  is  not  even  a  circumstance  to  give  colour  to  an  argu- 
ment, that  the  testator  intended  the  one  to  be  an  exception  to  the 
general  bequest  more  than  the  other;  and  on  this  ground  I  should 
hold,  that  this  legacy  was  not  considered  by  him  as  having  been 
given  before. 

If  to  the  bequest  of  all  his  estate,  the  testator  had  added  a  parti- 
cular, bequest  of  this  legacy,  without  saying  more,  the  latter  might 
by  analogy  to  the  rule  of  construction,  established  in  regard  to  the 
repetition  of  legacies,  have  been  conclusively  shown  to  be  a  dis- 
tinct substantive  clause,  the  effect  of  which  could  not  be  qualified 
by  any  thing  that  preceded  it.  Every  clause,  and  indeed  every 
word  in  a  will  shall  have  effect,  if  by  any  construction  it  can;  and 
Jiere  the  bequest  of  this  particular  legacy  would  have  been  nugatory 
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if  it  had  been  bequeathed  before.  But  it  may  be  demanded,  what 
could  have  been  the  object  of  the  testator  in  adding  to  a  simple  be- 
quest of  this  particular  legacy,  the  words  "to  be  disposed  of  at  her 
death."  It  was  obviously  to  distinguish  it  from  the  bulk  of  his 
'estate,  which  had  been  given  to  her  expressly  during  her  life,  and 
subject  to  absolute  restriction  of  every  thing  like  a  power  of  dis- 
posal over  it;  and  to  intimate  that  she  should  be  at  liberty  to  dis- 
pose of  this  £1000  at  her  death.  It  was  to  exclude  all  inference 
from  what  had  been  said  before,  that  this  legacy,  like  the  b'.lk  of 
the  estate,  had  been  bequeathed  to  her  only  for  life.  The  power 
of  disposal,  therefore,  was  intended  to  carry  the  whole  interest. 
But  what  was  the  object  of  the  restriction  in  the  general  bequest? 
It  was,  as  he  has  expressly  said,  to  have  the  estate  kept  entire  till 
her  death,  to  answer  certain  purposes  which  he  was  just  going  to 
declare.  That  is,  it  was  to  be  bequeathed  over.  But  there  is  no 
bequest  over  of  this  particular  legacy  in  the  event  of  her  neglect  to 
dispose  of  it.  On  the  contrary,  it  is  expressly  excepted  in  the  de- 
vise or  bequest  of  the  mass  of  his  estate,  to  his  adopted  son,  and  is 
nowhere  afterwards  mentioned  This  shows,  that  by  the  words 
"  all  my  estate,"  and  "  the  whole,"  he  meant  only  the  bulk  of  the 
estate;  for  the  object  of  the  restriction  would  be  answered  by  keep- 
ing entire  till  her  death,  such  parts  of  it  as  might  be  sufficient  to 
satisfy  the  subsequent  provisions  of  the  will:  and  beside,  if  he  did 
not  intend  that  his  wife  should  have  this  legacy  absolutely,  it  is 
not  a  little  strange  that  he  should  not  have  devised  it  over  in  the 
event  of  her  neglect,  or  refusal  to  dispose  of  it:  for  we  find  that  he 
was  careful  to  provide  for  the  happening  of  contingencies  which 
might  effect  other  provisions  of  the  will:  such  as  the  contingency 
of  his  adopted  son  dying  'without  issue,  or  refusing  to  take  his 
name. 

But  it  certainly  was  not  his  intention  to  die  intestate  as  to  any 
part  of  his  estate.  His  brothers  and  sisters  in  Denmark,  between 
whom  and  himself  he  declares,  there  was  no  tie  save  that  of  blood, 
were  the  most  remote  objects  of  his  concern,  and  were  to  take  only 
in  case  of  failure  on  the  part  of  those  who  were  nearer  to  his  affec- 
tion. Yet  if  his  wife  is  not  to  be  considered  as  having  taken  this 
legacy  absolutely,  he  is  necessarily  dead  intestate  as  to  it,  and  it 
goes  to  them  under  the  statute  of  distribution.  I  cannot  see  how 
this  conclusion  is  to  be  evaded  by  any  implication  against  the  ex- 
press declaration  of  the  testator.  Now,  the  object  of  the  restric- 
tion as  to  the  mass  of  his  estate  being  to  enable  him  to  give  it  to  his 
adopted  son  at  his  wife's  death,  would  he  not,  if  this  particular  le- 
gacy had  been  considered  as  a  part  of  that  mass,  and  subject  to 
the  restriction,  have  bequeathed  it  to  his  adopted  son  in  case  of  his 
wife's  refusal  to  execute  the  power,  rather  than  have  expressly  ex- 
cluded it  from  the  bequest  to  him,  that  it  might  go  to  the  more  re- 
mote objects  of  his  bounty  ? 
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The  objection,  that  this  legacy  is  gone  for  want  of  Mrs.  Febi- 
ger's  direction  as  to  the  manner  in  which  it  should  be  raised,  rests 
upon  other  grounds,  and  cannot  be  called  in  aid  of  the  supposed 
operation  of  the  limitation  to  her  for  life,  of  the  rest  of  the  estate  ; 
and  in  that  view,  is  without  force.  Take  the  case  of  a  legacy  con- 
ceded to  be  given  absolutely,  but  coupled  with  a  declaration,  that 
the  legatee  should  direct  the  manner  in  which  it  should  be  raised: 
would  a  chancellor  suffer  it  to  fail  for  want  of  such  direction?  Un- 
doubtedly not  .Such  direction  is  not  in  the  nature  of  a  condition; 
and  in  decreeing  the  legacy,  he  would  also  direct  the  manner  in 
which  it  should  be  raised.  In  this  state,  where  we  have  no  chan- 
cellor, the  matter  would,  I  apprehend,  be  left  to  the  discretion  of 
the  executor.  For  these  reasons,  I  am  of  opinion,  that  the  appel- 
lant be  charged  with  the  amount  of  this  legacy  as  a  part  of  the  es- 
tate of  Mrs.  Febiger,  which  it  was  his  duty  to  recover  from  the 
person  in  whose  hands  it  might  have  been  found.  On  the  other 
questions  in  the  cause,  it  is  necessary  only  to  say,  that  I  concur  in 
the  opinion  already  expressed. 

DUNCAN,  J.  '  So  far  as  respects  the  sum  of  £  1000,  depending 
on  the  construction  of  the  will  of  Christian  Febiger,  I  am  of 
opinion  the  decree  was  erroneous.  If  this  £  1000  was  property  of 
Mrs.  Febiger  transmitted  to  her  representatives,  it  would  be  assets 
in  their  hands,  for  it  ought  to  have  been  in  their  hands  as  part  of  his 
effects,  as  personal  assets  distributable  to  her  next  of  kin.  My  opin- 
ion is  that  it  was  not  property  devised  to  her  by  Christian  Febi- 
ger, but  a  power  on  her  death  to  raise  £  1000,  and  dispose  of  it  as 
she  pleased,  directing  the  fund  out  of  which  it  was  to  be  raised, 
preferring  .his  personal  estate.  It  is  simply  a  question  of  intention 
to  be  drawn  from  this  will,  from  the  four  corners  of  which  it  is  un- 
necessary to  travel.  By  referring  to  the  wills  of  other  men,  we  could 
not  throw  any,  or  if  any,  but  a  faint  light  on  the  construction  of  this 
will.  Whenever  we  enter  into  verbal  criticism  in  construinga  will, 
we  will  often  defeat  the  real  intent  ion.  Nice  discrimination  may  de- 
troy;  common  sense  is  the  best  guide  to  discover  intention.  (Here 
his  honor  read  the  first  and  second  clauses  of  the  will.)  The  in- 
come of  all  is  given  her  for  Hfe,  to  be  kept  entire  until  her  death; 
nothing  to  be  parted  with  except  the  carriage  and  horses,  and  h(-r  pa- 
trimonial property,  which  are  always  to  be  at  her  disposal.  All  the 
authorities  fron,  Leonard  down  io  Jackson  v  Robinson,  16  Johns. 
537,  agree  in  this,  that  a  devise  for  life,  with  power  to  dispose  of 
the  thing  at  his  death,  is  but  an  estate  for  life,  and  if  the  devi- 
see or  legatee  does  not  dispose  of  it,  it  £oes,  where  there  is  no  de- 
vise over,  to  the  heir  or  next  of  kin  of  the  testator,  according  to 
the  nature  of  the  properly ;  but  if  given  to  one  generally,  with  a  ge- 
neral power  to  dispose  at  his  death,  then  he  takes  it  as  proj 
absolutely;  butw/V/tr  where  the  power  is  restricted  or  something  is 
to  be  done  by  the  legatee  or  devisee;  as  directions  to  be  given  as  to- 
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the  fund  out  of  which  it  is  to^be  raised,  or  the  manner  of  raising 
it.  It  is  power,  and  hut  an  estate  for  life  where  the  power  is 
not  executed.  The  distinction  between  power  and  property  is  a 
marked  one.  It  is  manifest  the  testator  never  intended  his  wife  ab- 
solute property  in  any  thing  but  her  patrimonial  property,  the  car- 
riage, horses,  and  furniture;  neither  she  nor  any  future  husband 
could  use  this  £  1000;  could  not  part  with  it;  it  would  not  pass  to 
assignees  under  the  insolvent  law;  it  could  not  be  seized  for  her 
debts;  it  could  not  be  forfeited  for  her  crimes;  it  would  not  escheat 
if  she  left  no  next  of  kin ;  if  her  husband  survived,  it  would  not  pass 
to  him;  he  could  not  alien  or  devise  it,  nor  would  it  be  transmissi- 
ble to  his  next  of  kin.  If  it  be  a  property,  it  is  a  new  species,  un- 
knoxvn  to  the  civil  law,  the  common  law,  and  the  statute  law;  there 
is  no  medium,  it  must  be,  if  it  goes  to  her  next  of  kin,  because  it  is 
absolute  property  in  her.  There  can  be  no  distribution  of  personal 
property  to  representatives,  more  than  descent  to  heirs,  unless  the 
person  from  whom  the  representatives  claimed  it,  had  the  absolute 
property;  it  is  the  very  definition  of  property,  that  it  gives  the  jus 
jruendietuntendi.  Itis  quite  clear  that  the  testator  never  contempla- 
ted the  next  of  kin  of  his  wife  as  beneficiaries  under  his  will, 
although  the  £1000  is  excepted  out  of  the  residuary  bequest;  and 
why  if  it  is  an  estate  not  provided  for  by  the  testator,  his  next  of 
kin  should  be  excluded  to  make  room  for  her's,  I  am  not  able  to 
see;  Why  should  they  get  it  if  it  was  not  given  to  their propo- 
situsf  on  what  principle  unless  by  or  through  her,  is  to  me  in- 
comprehensible. This  is  not  a  specific  £  1000,  separated  from  the 
bulk  of  his  estate.  It  could  have  no  existence  in  her  life  time;  it 
was  no  legacy  vested  in  her,  where  the  time  of  payment  was  post- 
poned; it  depended  on  her  direction  whether  after  her  death  it  was 
to  be  raised,  and  how  it  was  to  be  raised,  what  part  of  his  personal 
estate  was  to  be  sold  to  raise  it.  What  action  could  be  sustained  by 
her  administrators  against  his  administrator  with  the  will  annexed, 
what  kind  of  declaration  could  be  framed,  when  would  the  cause  of 
action  accrue?  As  property  it  had  no  distinguishable  existence,  no 
actual  value  to  her  beyond  her  life  interest.  Property  without  the 
power  of  use  and  disposition  is  an  empty  sound.  Had  Mr.  Febi- 
ger  an.  absolute  proprietary  interest?  It  will  be  difficult  to  support 
this.  It  was  not  a  legacy  vested;  debitum  inprscsenti  solvendum  in 
futuro.  By  our  laws  there  can  be  no  special  right  or  particular 
privilege  whatever  of  perpetual  duration,  but  such  as  have  relation, 
to  some  kind  of  inheritance,  nothing  but  that  can  support  a  per- 
petual subsisting  right.  All  personal  property  is  susceptible  of  no 
collateral  right,  though  it  is  of  a  special  particular  interest,  as  the 
use  for  life,  which  is  the  case  here.  It  is  a  maxim  of  our  law,  that 
no  man  by  any  device  can  create  a  new  consequence  out  of  proper- 
ty. The  consequence  here  would  be  entirely  new,  that  of  proper- 
•ty  transmissible,  which  never  was  in  the  person  from  whom  it  was 
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transmitted.     If  the  £1000  was  intended  as  an  absolute  gift,  why 
not  give  it  as  he  did  the  carriage,  &c.    It  would  then  have  been  in- 
sensible to  say  she  might  dispose  of  it  at  her  death,  directing  the 
manner  in  which  it  .was  to  be  raised.  I  question  whether  any  other 
than  a  testamentary  disposition  was  intended.  The  phn  of  the  tes- 
tator was  to  attract  the  respect  of  friends  to  ber  during  all  her  life, 
and  until  the  moment  of  her  death,  by  enablingher  to  reward  those 
who  were  attentive  to  her  during  all  that  time.    He  had  given  her  a 
large  independent  income  during  her  life^  she  never  could  come 
to  want,  but  she  might  have  little  to  leave  at  her  death.    To  put  it 
in  her  power  to  reward  those  who  merited  rewards  for  their  kind- 
ness, he  left  to  her  the  discretion   of  raising  if  she  thought  fit 
£  1000,  out  of  such  of  his  personal  estate  as  she  might*  direct.   This 
would  jail  naturally  within  the  scope  of  testamentary  intention,  and 
would  be  as  acceptable  and  more  beneficial  to  her,  than  an  absolute 
gift.     There  was  in  her  a  limited  particular  interest  in  the  whole 
estale  during  her  life,  and  the  power  to  dispose  of  it  was  quite  dis- 
tinct from  this  interest,  (the  only  exception  is  the  property  coming 
from  her  father,  the  carriage,  &c.)and  where  this  power  and  interest 
concur,  though  the  latter  might  amount  to  an  absolute  gift,  standing 
alone,  yet  where  there  is  this  concurrence  the  gift  is  always  held  to  b'e 
a  limited  .interest.     The  interest  here  is  particular,  partial,  limited 
a  temporary  use  of  the  fruit,  keeping  the  tree  entire  until  her 
death,  with  a  power  to  dispose  of  the  tree  itself,  or  directing  to 
whom  the  fruit  should  go  at  her  death.     If  the  power  was  a  gene- 
ral one,  requiring  no  exercise  of  discretion  by  the  legatee,  as  to  the 
mode  of  raising  this  sum,  still  it  would  be  but  the  use  of  the  whole 
estate  for  her  life.     But  where  the  interest  is  limited  and  tempora- 
ry, and  a  power  vested  to  enlarge  it  by  the  exercise  of  a  discretion, 
which  is  at  the  option  of  the  legatee,   who  never  thinks  proper  to 
use  it,  or  give  any  direction  about  it,  that  this  is  the  same  thing 
as  if  she  had  executed  it,  and  directed  it  to  be  raised,  and  from  what 
source,  and  paid  over  to  the  present  claimants',  in  the  proportions 
claimed  by  them,  isa  view  of  this  will  very  different  from  any  I  h'avc 
able  to  take.     1;"  this  testator  lia-1  been  asked,  what  if  your 
widow  does  not  choose  to  raise  it,  shall  it  be  raised  and  divided 
among  her  next  of  kin?  Docs  any  one  think  he  would  havfe  answer- 
ed, that  this  is  my  intention?     Such  intention  is  opposed  to  every 
movement  of  the  heart  of  man,  to  every  impulse  which  governs  his 
affections  and  acts.  To  suppose  thatthis  husband  having  no  children 
to  providefor,adoptingC/im/zanFe^2,§-erC«r^o^ashischiId,  should 
deny  to  his  wife  the  controul  (while  he  granted  her  the  use  of  all) 
of  ai\y  part  of  his  estate,  and  yet  should  extend  it  to  her  next  of  kin, 
whoever  they  might  be,  unknown  to  him,  unborn,  as  his  benefi- 
ciaries, and  that  they  should  take  it  in  exclusion  of  his  next  of  kin, 
merely  because  thcy*were  her  next  of  kin,  is  an  unnatural  presump- 
tion.    What  motive,  inducement  or  reason  can  be  assigned  for  this 
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most  strange  and  unaccountable  disposition.  If  these  claimants 
take,  they  have  a  legal  title,  which  could  be  enforced  in  a  court  of 
law.  If  they  have,  what  is  the  remedy  and  against  whom?  If  Mrs. 
Febiger  had  no  right  in  her  life  time,  (and  her  right  was  a  post- 
humous one,  for  living  she  had  none,)  the  remedy  would  be  a 
personal  one  against  the  administrator  with  the  will  annexed  of 
Christian  Febiger.  It  would  puzzle  the  ingenuity  of  the  most 
learned  to  give  us  a  form  of  a'ction,  and  a  declaration  to  meet  it. 
But  if  they  could,  then  the  appellant  has  no  concern  with  it,  he 
could  bring  no  action,  and  he  is  therefore  not  responsible.  And 
if  they  could  not,  I  inquire  with  a  desire  to  be  informed  how,  that 
could  be  assets  in  the  hands  of  her  administrator,  that  has  no  essential 
of  property  in  her,  for  she  could  not  part  with  it,  it  would  not  go 
to  any  future  husband,  is  not  subject  to  her  debts,  was  of  no  value 
to  her  in  her  life  time.  If  this  is  disposed  of  Christian  Febiger 
Carson  takes;  if  it  is  not,  the  next  of  kin  of  the  testator.  The  ex- 
ception of  the  £1000  from  the  residuary  devise,  is  only  in  case, 
she  should  direct  itto  be  raised.  This  does  not  amount  to  a  bequest, 
it  does  not  enlarge  the  estate  for  life  expressly  given  to  her;  it  does 
not  enable  her  to  raise  it  in  her  life  time;  to  part  with  it;  it  has 

»not  distinguishable  existence;  it  is  that  which  she  uses  as  part  of 
his  general  estate;  it  is  that  which  she  can  not  part  with;  cannot  raise 
to  take  effect  while  she  lives,  it  is  to  be  a  post  mortem  disposi- 
tion. The  carriage,  horses,  and  furniture  are  at  her  sole  disposal, 
she  may  do  with  them  what  she  pleases,  she  has  plenary  po\\  er 
over  them.  Why  if  the  testator  intended  the  £1000  to  be  at  her 
sole  disposal,  this  alteration  of  phraseology,  unless  his  intention 
was  different?  Why,  if  she  was  to  have  it  presently,  postpone  the 
enjoyment  of  it  during  her  life?  Why  not  say  at  once,  I  give  her 
£1000,  besides  the  carriage,  horses,  and  furniture,  her  patrimonial 
property,  to  beraised  immediately  out  of  my  personal  estate?  Because 
he  never  so  intended  it.  If  he  has  not  given  it  to  his  wife  as  abso- 
lute property,  the  present  claimants  are  not  entitled;  if  he  has  not 
given  it  to  them  aspersonae  descripta?,  they  cannot  take;  they  can- 
not but  by  devolution  in  the  first  instance,  they  cannot  take  per 
formam  doni  in  the  latter,  for  it  was  not  given  to  her.  Who  is 
entitled  to  the  £  1000,  or  whether  it  is  to  be  raised  at  all,  it  will  be 
time  enough  to  decide  when  the  parties  are  before  the  court.  At 
present  all  we  have  to  determine  is,  whether  the  present  claimants 
can  make  the  administrator  of  Mrs.  Febiger  account  to  them  for 
this  as  her  personal  property.  My  opinion  is  that  they  cannot, 
and  that  the  decree  is  erroneous,  and  should  he-reversed  for  this, 
but  that  is  should  stand  as  to  all  other  matters  affirmed. 

Decree  of  the  Orphans'  Court  affirmed  as  to  the  first  and 
-    second  exceptions,  and  reversed  as  to  the  third. 
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SHAW  against  REDMOND. 

IN  ERROR. 

A  declaration  stating,  that  when  a  certain  promissory  note,  which  the  defendant  liad 
indorsed,  was  about  to  become  due,  the  defendant,  well  knowing,  as  well  that 
the  same  note  would  not  be  paid  by  the  maker,  he  having  lately  before  abscond- 
ed, as  that  the  defendant  was  in  law  and  justice  bound  to  pay  the  sum  of  money 
mentioned  in  the  said  note,  he  the  plamtitt  having  lent  to  the  defendant,  when  he 
delivered  the  note  to  him,  the  sum  therein  specified,  directed  his  agent  E.  K.  to 
pay  the  sum  of  money  in  the  said  note  specified,  when  the  same  should  become 
due,  without  setting  forth  any  further  consideration,  or  averring  a  demand  upon 
E.  K.  the  defendant's  agent,  is  good  after  verdict 

Where  a  rule  of  court  directs  the  prothonotary  upon  a  plea  or  pleas  being  entered, 
to  put  the  ca'ise  at  issue  and  enter  the  proper  replications  and  other  pleadings, 
for  that  purpose,  it  is  not  error  if  the  cause  has  been  tried  without  a  replication 
to  the  plea  of  nan  assumpsit  infra  sex  annot.  And  it  scant,  it  would  not  be  error 
if  there  were  no  such  rule  of  court. 

Samuel  Redmond  brought  suit  against  George  Shaw,  in  the 
District  Court  for  the  city  and  county  of  Philadelphia,  in  which 
he  declared  against  him  on  a  promissory  note  drawn  by  Thomas 
Parker,  in  favour  of  George  Shaw,  and  by  him  indorsed  to  Red- 
mond. The  material  part  of  the  first  count  was  as  follows:  "  And 
the  said  Samuel  in  fact  saith,  that  afterwards  when  the  said  note 
was  about  to  become  due  and  paj  able  according  to  the  tenor  and 
effect  thereof,  the  said  George,  well  knowing,  as  well  that  the  said 
note  would  not  be  paid  by  the  said  Thomas  Parker,  the  maker 
thereof,  he  the  said  Thomas  having  lately  before  absconded,  as  that 
the  .said  George,  was  in  law  and  justice,  liable  to  pay  the  said  sum 
of  money  in  the  said  note  specified,  to  the  said  Samuel,  he  the  said 
Samuel  haying  lent  to  the  said  George  when  he  the  said  George 
delivered  to  him.  the  said  Samuel,  the  note  aforesaid,  the  sum  there- 
in specified,  directed  his  agent,  Edmund  Kinsey,  of  the  city  of 
Philadelphia,  saddler,  to  pay  and  satisfy  the  sum  of  money,  in  the 
said  note  specified,  when  the  same  should  become  due  and  payable 
and  then  and  there  undertook  and  promised  that  the  sum  in  the  said 
note  specified  should  be  paid  to  him  the  said  Samuel. 

The  second  count  was  against  Shaw  as  indorser  in  the  usual  form, 
averring  a  demand  upon  Parker,  non-payment  by  him,  notice  to 
Shaw,  &c. 

The  third  count  was  for  money  lent  and  advanced. 

The  fourth  count  was  for  money  laid  out  and  expended. 

The  pleas  were  non  assumpsit  and  payment  with  leave,  and  non 
assumpsit  infra  sex  annos.  To  the  last  plea  there  was  no  repli- 
cation but  by  the  34th  rule  of  the  District  Court  it  is  ordered  that 
upon  a  plea  or  pleas  being  entered,  the  prothonotary  shall  of  course 
put  the  cause  to  issue,  and  enter  the  proper  replications  and  other 
pleadings,  for  that  purpose;  but  the  act  of  the  prothonotary  herein. 
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shall  not  prejudice  either  of  the  parties.  Each  party  shall  have  it 
in  his  power  to  enter  other  pleadings,  or  demur,  as  they  may  deem 
most  eligible,  provided,  to  prevent  surprise  and  give  a  fair  trial, 
they  give  reasonable  notice  thereof,  in  writing  to  the  adverse 
party. 

The  defendant's  attorney  entered  a  rule  for  trial  by  special  jury. 

A  verdict  having  passed  in  favour  of  the  plaintiff,  the  defendant 
removed  the  record  to  this  court  by  writ  of  error. 

Phillips  and  C.  J.  Ingersoll,  for  the  plaintiff  in  error.  The 
verdict  rendered  in  the  court  below  being  general,  and  the  first 
count  in  the  declaration  defective,  the  judgment  must  be  reversed. 
It  is  defective  because  it  contains  no  averment,  that  when  the  note 
became  due,  a  demand  was  made  on  the  maker,  and  notice  of  non- 
payment given  to  the  indorser,  which  in  enaction  on  a  promissory 
note  against  the  indorser,  is  universally  necessary.  The  promise  set 
forth  in  the  declaration  is  without  consideration.  The  words  "  then 
and  there,"  refer  to  the  day  of  the  date  of  the  note  and  a  promise  to 
pay  then  is  void,  because,  the  liability  of  the  indorser  does  notarise 
until  the  credit  of  the  note  has  expired  and  until  after  demand  upon 
the  maker,  and  a  refusal  by  him  to  pay.  Bowes  v.  Howe,  Serg.  8? 
Lowb.  S.  5  Taunt  30.  1  Com.  on  Cont.  9.  2  Bl.  Com.  445. 
Whlttall  v.  Morse,  5  Sergt.  4'  Bawle,  358.  But  this  is  not  pro- 
perly a  question  of  notice,  but  of  special  promise,  end  this  distin- 
guishes it  from  the  cases  in  Chitty,  which  relate  to  negotiable  in- 
struments, a  class  to  which  the  note  in  question  does  not  belong.  It 
was  not  payable  to  order.  There  is  in  the  first  count  no  demand 
founded  on  the  indorsement.  The  undertaking  on  the  part  of  the 
defendant  below,  was  that  the  plaintiff  should  be  paid;  not  that  he 
would  pay  the  note  himself.  The  stating  part  of  the  count  declares, 
that  the  defendant,  knowing  he  was  liable  for  the  money  lent,  di- 
rected his  agent  to  pay  the  note  when  it  became  due,  and  undertook 
that  it  should  be  paid.  To  make  the  defendant  liable,  it  was  ne- 
cessary to  show,  a  demand  on  the  agent  and  a  refusal  by  him  to 
pay.  Yet  there  is  no  averment  that  the  agent  was  ever  called  upon 
or  in  default;  non  constat  that  he  has  not  paid  the  note.  The  de- 
claration does  not  contain  a  scientific  feature,  and  if  the  judgment 
is  supported,  the  science  of  the  law  must  be  sacrificed  to  the  sup- 
posed justice  of  the  case,  and  thus  partial  good,  become  univer- 
sal evil. 

Another  fatal  error  in  the  record  is,  that  the  cause  was  tried  xvith- 
out  being  at  issue.  This  point  was  settled  in  Brown  v.  Burnett, 
2  Binn,  33,  between  which  and  the  present  case,  there  is  not  a  par- 
ticle of  difference.  Cooper  v.  Jordan,  though  of  later  date  does  not 
overrule  it.  There  the  object  was,  the  want  of  a  rejoinder  to  the 
replication  of  "fraud,"  which  would  have  been  nothing  more  than 
"  no  fraud"  In  truth  the  substantial  issue  was  formed  and 
any  thing  more  would  have  been  mere  technicality.  The  rule  of 
court,  it  is  true  is  very  broad,  but  it  never  could  have  been  intend- 
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cd  that  the  prothonotary  should  take  charge  of  the  special  pleading 
of  the  bar.  How  can  he  enter  a  replication  except  when  it  is  mere 
matter  of  form?  To  the  plea  of  the  statute  of  limitations,  the  plain- 
tiff may  reply,  not  only  that  the  defendant  did  assume  within  six 
years,  but  any  of  the  exceptions  to  the  plea,  which  must  depend  up- 
on the  information  furnished  to  counsel  by  the  client,  with  which 
the  prothonotary  cannot  be  acquainted. 

The  order  of  the  defendant's  attorney  for  a  special  jury  was  no 
waver  of  the  defect.  It  is  the  practice  on  filing  a  declaration  or. 
putting  jn  a  plea,  to  give  such  an  order,  without  regard  to  the 
stale  of  '.  "£S. 

J.  H.  l)txersoll,  for  the  defendant  in  error,  insisted  that  the  is- 
sue was  sufiick'nth  joined.  In  a  case  in  which  there  w; 
cation  of  fraud,  which  is  much  more  special  than  a  plea  of  nonas- 
svmjisit  infra  .sex  annos,  it  was  decided,  that  where  there  is  a  rule 
of  court,  directing  the  prothoriotary  to  join  the  issue,  the  want  of  a 
joinder  is  no  reason  for  reversing  the  judgment.  Jordan  v.  Cooper, 
3  Serg.  4'  Rawle,  567.  The  case  of  Brown  v.  Harriett,  does  not 
militate  against  this  position,  because  there  does  not  appear  to  have 
been  any  such  rule  of  court;  and  if  it  did,  the  last  adjudication  must 
prevail.  If  however  there  was  any  force  in  the  objection  it  was 
waved  by  the  defendant's  entry  of  a  rule  for  trial,  by  which  he  is  es- 
topped to  say  the  cause  was  not  at  issue. 

It  is  to  be  observed,  that  this  is  not  a  demurrer  to  the  declaration, 
but  an  exception  taken  after  plea  and  even  after  verdict.  It  is  ad- 
mitted that  the  declaration  is  not  technically  drawn,  but  there  is  no- 
thing in  it  which  shows  that  the  plaintiff  ought  not  to  recover.  The 
distinction  between  a  defective  title  and  a  title  defectively  set  out, 
is  familiar.  If  the  defect  be  such,  that  the  plaintiff  could  not  re- 
cover, even  if  he  fully  proved  his  case,  as  if  in  slander  he  declared 
on  words  not  actionable,  or  in  an  action  on  a  contract,  the  debt  ap- 
peared not  to  be  due,  the  judgment  must  be  reversed.  But  if  there 
be  nothing  in  the  declaration  repugnant  to  the  plaintiff's  right  to 
recover,  but  that  right  is  informally  set  out,  it  is  to  be  presumed 
after  verdict,  that  every  thing  necessary  to  establish  the  right  has 
been  proved.  Such  defects  are  not  only  cured  by  statute,  but  at 
common  law.  1  Sound,  228,  note  10.  Collins  v.  Gibbs,  2  Burr. 
899.  1  Chitty  on  Plead.  232,  233,  298,  319,  322.  1  Tidd.  406. 
Weigleyv.  Weir,  7  Serg.  4*  Rawle,  309.  If  however  the  count 
be  analysed  and  the  surplusage  rejected,  it  will  be  found  good  for 
money  lent.  If  this  be  considered  a  question  of  notice,  the  decla- 
ration fully  shows  that  the  defendant  dispensed  with  it,  by  promis- 
ing to  pay,  expressly  on  the  ground  that  the  note  would  not  be 
paid  by  the  maker..  That  notice  may  be  waved  either  before  or 
after  the  note  becomes  due,  there  is  authority  to  prove.  Ckitty  on 
Bills,  274.  Jlgan  v.  M'Manus,  11  Johns.  180.  4  Crunch,  141, 
161.  If  however  there  were  no  authority  on  the  subject  it  cannot 
be  doubted,  that  if  the  indorser  at  any  time  goes  to  the  holder  and 
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dispenses  with  notice,  he  cannot  take  advantage  of  his  own  act,  and 
refuse  to  pay  because  he  has  not  received  notice. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  If  the  verdict  cannot  be  supported  on  each  count, 
as  it  is  entered  generally,  and  the  judgment  is  general,  there  must 
be  a  reversal. 

It  is  alleged  that  the  first  count  is  defective;  that  the  plaintiff 
below  showed  no  title  to  the  money  he  claimed,  for  if  he  shows  a 
good  title  however  defectively  he  may  have  set  it  out.  the  verdict 
cures  it.  There  might  be  vices  in  the  declaration,  fatal  defects  on 
special  demurrer,  hut  there  is  a  healing  virtue  in  a  verdict  which 
cures  every  thing  but  mortal  diseases,  all  but  radical  constitutional 
defects.  The  declaration  should  state  a  title  with  convenient  cer- 
tainty, but  if  it  is  not  demurred  to  and  enough  is  set  out  to  enable 
the  court,  to  give  a  judgment,  though,  it  is  not  stated  with  all  the 
certainty  the  case  admitted  of,  and  v'hich  for  the  purpose  of  giving 
notice  to  the  adverse  party  ought  to  have  been  done,  the  defect 
is  cured  by  verdict,  and  the  court  on  a  writ  of  error  will  presume 
that  all  such  omissions  were  supplied,  and  objections  explained  at 
the  trial,  and  every  thing  proved,  without  which  the  action  could 
not  be  supported;  because  a  proper  ground  for  such  evidence  was 
laid,  and  the  want  of  precision  in  laying  it,  should  be  taken  advan- 
tage of  at  the  proper  time.  United  States  v.  The  Virgin,  \ 
Peters'  Rep.  7.  Here  a  sufficient  ground  is  laid,  and  however 
inartificial  and  irregular  the  structure  may  be,  there  is  a  solid 
foundation  laid.  The  materials  are  all  good,  though  very  inartifi- 
cially  put  together,  and  after  a  verdict  on  the  merits,  the  court 
will  put  them  together.  The  want  of  consideration,  and  that  the 
defendant's  agent  is  not  stated  to  have  been  called  on  for  payment, 
and  refusal  by  him  are  the  objections.  This -is  not  a  declaration 
on  the  indorsement  of  a  negotiable  instrument  nor  a  liability  founded 
on  an  indorsement.  The  promissory  note  and  the  indorsement  are 
mjere  inducements  for  a  collateral  promise.  Demand  on  the  drawer, 
and  a  notice  to  the  indorser  are  not  the  grounds  of  the  action. 

It  is  in  substance  a  declaration  for  money  lent,  very  badly  drawn, 
but  setting  forth  substantially,  that  the  plaintiff  below  lent  the" 
money  to  the  defendant,  and  that  the  drawer  absconded  shortly  be- 
fore the  note  became  due,  and  that  the  defendant  acknowledging 
his  liability  to  pay,  had  promised  to  pay.  There  is  an  allegation  of 
an  express  promise  to  pay.  The  equity  and  good  conscience  would 
be  a  sufficient  consideration  to  support  the  express  promise.  We 
must  take  it,  it  was  expressly  proved  that  there  was  a  legal  consi- 
deration sufficient  to  raise  an  implied  one,  as  for  money  lent  and 
advanced  by  the  plaintiff  to  defendant,  the  note  drawn  for  his 
accommodation,  where  he  was  the  original  debtor,  and  not  in  fact 
a  surety,  and  on  a  declaration  for  money  lent,  the  note  would  be 
evidence  with  the^ndorsement;  it  is  not  material  whether  negotia- 
ble or  not.  The  declaration  of  the  defendant  before  it  became  due 
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after  the  absconding  of  the  drawer,  that  in  law  and  justice  he 
liable  to  pay,  and  had  given  instructions  to  his  agent  to  pay  it 
when  it  became  due,  would  in  such  a  case  as  this  be  evidence  of 
a  personal  promise  to  pay,  would  support  an  allegation  that  he 
had  promised  to  pny  it.  It  would  be  a  fair  inference, — this 
debt  is  my  own;  I  am  bound  to  pay  it,  and  have  given  instruc- 
tions to  my  agent  tu  pay  it.  It  is  not  evidence  that  the  plaintiff 
accepted  Kin^ey  as  his  paymaster,  that  this  was  to  be  the  medium 
of  payment,  but  evidence  of  Shaw's  express  promise  to  pay  it,  and 
that  he  had  made  provision  to  meet  it  at  maturity.  The  instruc- 
tion to  Kinsey  to  pay,  was  a  circumstance  to  prove  a  promise  by 
the  defendant  to  pay.  There  was  therefore  no  occasion  to  aver 
that  Kimey  had  refused  to  pay  because  there  was  no  necessity  to 
apply  to  him  for  payment;  and  on  the  pleas,  he  could  have  shown 
that  the  money  had  been  paid  by  his  agent  to  the  plaintiff.  Pay- 
ment by  his  agent  was  payment  by  himself.  The  jury  have  negatived 
his  plea  of  payment,  and  have  found  that  he  promised  to  pay. 
This  debt  being  originally  the  debt  of  defendant,  a  bill  taken  from 
his  agent  could  he  no  extinction  of  it;  and  4t  is  impossible  to  say 
that  the  debtor  could  be  discharged  under  the  circumstances  by 
want  of  notice,  like  the  drawee  of  a  bill  of  exchange  or  iudorser 
of  a  promissory  note.  (3  Caskv.  Nace,  3  Cambp.  411.)  There 
was  contained  in  this  declaration  enough  to  raise  an  implied  pro- 
mise, and  in  Jliles  v.  O'llara,  in  the  Court  of  Errors  and  Appeals, 
in  1807,j  1  8m.  L.  18,  it  was  said  this  would  be  sufficient,  though 
no  express  promise  was  stated;  but  here  is  an  express  promise 
made  by  the  defendant  below,  that  the  debt  should  be  paid,  that  is, 
that  he  would  pay  it.  There  is  a  sufficient  consideration,  (which 
is  the  gist  of  the  action,)  laid  and  found.  The  second  error  as- 
signed is,  that  issues  are  not  joined,  particularly  that  there  is  no  re- 
plication to  the  plea  of  won  assumpsit  infra  sex  annos,  and  I  will 
give  the  objection  its  full  weight,  by  admitting  that  this  plea  is  one 
which  the  general  common  replication  would  not  meet,  that  he  did 
assume  within  six  years,  for  the  plaintiff  might  have  replied,  that 
it  was  a  case  of  merchants'  accounts,  beyond  sea,  a  trust,  or  a  fraud 
not  discovered  within  six  years.  And  this  might  at  one  time  and 
shortly  before  ourrevolution  have  been  a  fatal  objection,  and  perhaps 
if  there  was  no  rule  of  court,  makinjj.it  the  duty  of  the  clerk  to  join  the 
.issue,  it  might  in  the  opinion  of  some,  still  be  a  difficulty.  But 
the  effect  of  this  rule  was  settled  in  Cooper  \.  Jordan,  and  after 
a  trial  and  verdict,  it  cannot  be  sustained,  for  it  makes  no  differ- 
ence whether  issue  be  not  taken  on  a  plea  or  replication,  the  cause 
is  as  little  at  issue  to  the  country  in  the  one  case  as  in  the  other. 
This  is  a  most  salutary  and  beneficial  rule.  All  our  pleas  are  but 
notes  of  pleas,  and  strictly  in  making QB  a  record,  all  the  pleas  with 
the  similiter  should  be  set  out  in  full  form,  and  it  is  in  the  power 
of  any  party  to  compel  all  the  pleadings  to  be  in  strict  form  and  at 
length,  As  the  plnintiffdid  not  choose  to  make  any  special  replica- 
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tion,  and  as  the  defendant  did  not  desire  he  should;  and  as  it  is 
made  the  duty  of  the  clerk  to  put  the  cause  to  issue,  (still  reserving 
to  the  parties  the  alteration  of  the  issue,)  as  both  parties  went  to 
trial  on  the  helief  that  it  was  done,  and  as  defendant,  could  not  be 
taken  by  surprise,  could  not  lose  the  benefit  of  a  full  defence,  and 
as  he  himself  waived  the  replication  by  desiring  it  to  be  put  on  the 
trial  list,  to  be  tried  by  a  special  jury,  it  would  he  a  grievance  to 
the  plaintiff,  a  burden  to  the  public,  and  a  reproach  to  the  adminis- 
tration of  justice  to  walk  again  over  the  same  ground.  If  the  de- 
fendant had  asked  a  postponement  of  the  cause,  because  it  was  not 
at  issue,  the  court  would  have  granted  it,  because  it  was  contrary 
to  the  rules  of  court  to  put  any  case  on  the  trial  list  not  at  issue. 
Had  he  been  deprived  of  any  advantage,  precluded  from  any  de- 
fence by  the  District  Court,  and  excepted  to  their  opinion,  his  case 
would  have  been  a  very  different  one. 

Something  has  been  said  of  the  innovation  in  pleading,  and  of 
the  uncertainty  and  insecurity  of  the  administration  of  justice  in- 
troduced by  the  rule  of  court,  and  which  is  unknown  as  is  said  in 
any  other  courts  proceeding  according  to  the  course  of  the  common 
law.  If  our  courts  had  first  set  the  example  .of  wiping  off  this 
stain  from  the  body  of  the  law,  it  would  have  been  no  discredit  to 
them.  And  if  they  did  set  the  first  example,  it  has  been  followed 
by  other  courts  who  adhere  to  the  strict  forms  of  pleading  more 
tenaciously  than  we  do;  and  even  in  England — in  Westminster 
Hall,  where  the  liberality  of  the  courts  has  arrived  at  the  same 
point,  and  issue  to  the  country  is  now  joined  without  a  similiter. 
In  Cooper  v.  Spencer,  1  Stra-  641,  it  was  decided  that  a  verdict 
did  not  cure  the  want  of  a  similiter;  but  in  Sayer  v.  Pocock, 
Cowp.  407.,  the  want  of  the  similiter  was  aided  after  verdict. 
The  argument  to  support  it  was,  that  the  clerk,  the  paper  book 
being  returned,  was  bound  to  add  the  similiter,  and  every  thing 
necessary  for  the  trial,  and  the  defendant  by  going  on  to  trial  was 
precluded  from  taking  the  objection  to  the  issue.  Gilb.  L.  C.  B. 
152,  153.  So  here  the  clerk  by  the  rule  of  court  was  .enjoined  to 
add  the  replication.  But  the  great  improver  of  the  English  juris- 
prudence, Lord  MANSFIELD,  and  I  give  the  whole  of  his  opinion, 
said,  "  One  is  ashamed  and  grieved,  that  such  objections  remain; 
they  have  nothing  to  do  with  the  justice  of  the  case,  but  only  serve 
to  entangle  without  being  of  the  least  aid  in  preventing  irregularity. 
Without  considering  whether  it  is  within  the  statute  of  jeofails  or 
not,  it  is  best  to  amend  to  avoid  a  writ  of  error.  And  there  are 
three  grounds,  which  satisfy  ire  that  it  is  in  this  case  amendable. 
1st,  That  it  is  an  omission  of  the  clerk.  2d,  I  will  adopt  the 
reasoning  of  Lord  COKE,  and  construe,  &c.  to  mean  every  matter 
necessary  and  that  ought  to  have  been  expressed  ;  and  3d,  By- 
amending,  the  court  only  make  that  right,  which  the  defendant 
understood  to  be  so  by  going  down  to  trial."  The  last  is  a  sound 
reason.  The  progress  of  the  courts  in  granting  such  amendments. 
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or  overlooking  such  defects  after  verdict,  is  traced  by  Sergt.  //'//- 
Hams  in  his  note  to  Bennet  v.  Holbech,  2  Saund,  317.  Indepen- 
dent of  the  rule  of  court,  I  give  this  only  as  my  own  opinion,  that 
where  the  defendant  has  had  the  full  benefit  of  his  pleas  on  a  trial, 
the  want  of  a  traverse  is  cured  by  the  verdict,  and  in  WtttmituRtr 
Hall,  to  which  we  are  referred  as  a  model,Ifeel  some  confidence  in  the 
researches  I  have  made,  such  objection  would  not  now  be  listened 
to;  the  courts  would  make  short  work  with  it  Sir  Matthew  Hale 
considered  an  overforwardness  in  courts  to  give  countenance  to 
frivolous  exceptions,  though  they  make  nothing' to  the"  true  merits 
of  the  cause,  whereby  it  often  happened  that  causes  are  not  deter- 
mincd  according  to  their  merits,  but  do  often  miscarry  for  incon- 
siderable omissions  in  pleading,  a*  ;i  jusl  reproach.  Sergeant  Run- 
nington,  in  his  notes  says,  however  just  this  may  have  been  here- 
tofore, it  is  not  now  in  the  least  degree  applicable;  the  court  having 
been  for  many  years,  and  that  much  to  their  honour,  astute,  to 
discountenance  and  reprove  frivolous  exceptions,  and  forward  as 
much  as  possible  the  true  merits  of  every  caiise.  1  H.  H.  Com. 
LctWy  305.  The  recent  decisions  of  the  Courts  of  Westmin- 
ster Hall,  are  of  no  authority  with  us,  *but  may  be  examined 
as  instances  of  the  progress  of  good  sense;  they  are  only  men- 
tioned as  historical  anecdotes.  Where  a  defendant  pleaded  the 
general  issue,  and  the  statute  of  limitations,  and  a  verdict  was 
found  for  the  plaintiff  on  the' first  issue,  and  no  notice  tiken 
of  the  last,  after  error  brought,  and  this  error  assigned,  the  court 
allowed  it  to  be  amended  by  judges  notes,  on  payment  of  <*o>ts; 
and  where  the  record  was  made  up,  stating  that  the  venire  issued 
to  try  the  issue  between  the  parties,  whereas,  on  one  of  the  issues, 
that,  of  tender,  neither  of  the  parties  had  put  themselves  on  the 
country,  though  on  the  plea  of  non  assumpsit  they  had,  the  court 
•  d  to  arrest  the  judgment.  But  the  court  have  crept  on  to 
this  very  point,  for  where  the  parties  had  gone  down  to  trial  upon 
a  pie;?  which  had  not  been  traversed,  the  plaintiff  was  permitted  to 
amend  by  adding  the  traverse,  and  defendant's  motion  in  arrest  of 
judgment  was  discharged.  We  are  not  strenuously  to  adhere  to 
British  precedents,  or  matters  in  practice,  prior  to  4th  of  July, 
1776,  when  their  own  courts  have  expressed  their  shame  an  sorrow, 
that  such  notions  ever  prevailed,  and  have  overruled  them.  Prece- 
dents in  matters  of  practice,  though  not  to  be  disregarded,  cannot 
be  held  sacred  like  rules  of  property.  The  immense  business  of 
courts,  with  an  increased  and  increasing  number  of  writs  of  errors, 
and  the  skill  of  clerks  not  increasing  in  the  same  proportion,  ren- 
ders a  relaxation  from  strict  forms  every  day  more  necessary, 
while  an  adherence  to  thorn  wo  ild  bean  impediment  to  justice,  and 
ruinous  to  the  suitors.  The  rule  of  the  District  Court  is  intended 
to  n  eet,  and  well  calculated  to  meet  some  of  the  evils.  This  case 
in  particular,  falls  within  its  very  words,  and  upon  that  rule  of 
court  is  the  present  decision  made.  Its  adoption  is  recommended 
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in  all  the  judicial  districts  where  it  has  not  already  obtained,  and 
so  far  from  its  clashing  with  the  decision  in  Brown  v.  Bar- 
nett,  it  is  founded  on  that  very  decision  ;  substituting  general  di- 
rections to  prothonotaries  to  join  the  issue  to  the  word  issue  in  the 
clerical  memoranda,  which  the  court  there  said,  would  be  equiva- 
lent to  joining  the  issue.  In  Massachusetts^  9  Mass.  Rep.  532, 
Whiting  v.  Cochran,  it  was  determined,  that  after  a  party  had  ap- 
peared and  defended  an  action  before  a  jury  unddr  an  issue  tender- 
ed by  the  plaintiff,  but  not  joined,  the  verdict  and  judgment  would 
be  supported  on  a  writ  of  error;  and  in  18  Johns.  510,  Lion  v. 
Burtis,  and  Bank  of  New- York,  an  amendment  was  granted  after 
verdict,  and  the  court  said  the  question  is,  how  far  we  can  allow 
amendments  in  furtherance  of  justice,  as  to  mere  formal  mistakes, 
arising  from  clerical  errors,  when  the  substantial  right  of  one  party 
would  be  promoted  by  the  amendment,  and  the  other  party  is  not 
prejudiced  otherwise  than  by  depriving  him  of  a  formal  objection. 
As  yet  we  have  not  gone  the  length  of  making  such  amendments 
after  verdict,  but  on  full  consideration,  we  see  no  objection  to  go  that 
length.  And  then,  after  citing  a  number  of  recent  English  decisions, 
showing  the  progress  of  reformation  in  those  courts,  the  court  pro- 
ceed thus  :  "  These  cases  are  by  no  means  authoritative,  but  show 
the  liberality  of  courts  in  allowing  amendments  to  obviate  objec- 
tions arising  from  mistakes,  from  which  the  most  eagle  eyed  prac- 
titioner is  not  free;  and  after  verdict,  where  the  defendant  has  not 
been  taken  by  surprise,  and  where  his  whole  defence  has  been 
gone  into,  or  which  he  was  prepared  to  go  into,  to  grant  these 
amendments  is  a  course  of  procedure  which  will  advance  justice, 
and  get  rid  of  technical  objections  which  have  no  relation  to  the  me- 
rits." So  that  we  see  this  is  not  a  ruinous  innovation,  but  a  reform- 
tion,now  gradually  proceeding  in  other  courts  where  form  is  more 
strictly  adhered  to  than  in  our  courts,  and  where  they  do  not  con- 
sider removing  an  excrescence  as  disfiguring  the  admirable  syme- 
try  of  the  law,  and  the  just  and  beautiful  proportions  of  special 
pleading. 

The  statutes  for  the  amendment  of  the  law  have  cut  off  many 
of  those  excrescences  that  in  process  of  time  had  sprung  out  of  the 
practical  part  of  it.  Blackstone,  Vol.  III.  411,  observes,  "that 
the  real  sulleness,  or  affected  timidity  of  judges  was  such,  that 
every  slip  even  of  a  syllable,  or  a  letter  was  fatal  to  the  pleader, 
and  overturned  his  client's  cause.  After  verdict  and  judgment 
upon  the  merits,  they  were  frequently  reversed  for  slips  of  the  pen, 
or  misspelling,  and  justice  was  perpetually  entangled  in  a  net  of 
mere  technical  jargon.  The  legislature  has  passed  many  statutes 
to  remedy  these  opprobious  niceties,  and  endeavours  have  of  late 
been  so  well  seconded  by  judges  of  a  more  liberal  cast,  that 
this  unseemingly  degree  of  strictness  is  almost  entirely  eradicated, 
and  will  probably  in  a  few  years  be  no  more  remembered,  than  the 
learning  of  essoigns  and  defaults,  or  counter  pleas  of  voucher  are  at 
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present."  It  is  a  delightful  task  to  trace  these  gradual  improve- 
ments, which  without  impairing  any  thing  that,  is  useful  in  the 
science  of  pleading,  have  lopped  off  all  its  rotten  branches. 

Judgment  affirmed. 
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WECKERLY  and  another  against  GEYER. 

IS   ERROR. 

Where  the  original  charter  of  a  religious  congregation  conferred  the  right  to  vote 
on  the  "  cotdrtlniting  members*  being  communicants,"  and  by  a  subsequent  act  of 
assembly,  confirming  the  charter,  with  some  alterations,  it  was  declared,  that 
no  person  should  be  entitled  to  vote  who  was  under  the  age  of  18  years,  it 
tsasheld;  that  to  entitle  a  member  of  the  corporation  to  vote,  it  was  not  necessary 
that  he  should  have  taken  the  sacrament,  after  the  age  of  18  years. 

If  evidence  of  the  practice  at  other  elections  of  the  congregation  has  been  admitted 
without  objection,  it  is  not  error  for  the  court  to  instruct  the  jury,  that  such  evi- 
dence is  admissible  to  show  the  true  construction  of  the  charter  of  the  church. 

The  formation  of  a  society  distinct  from  the  rest  of  the  congregation,  for  the  in- 
struction of  a  portion  of  it  in  the  doctrines  of  the  same  church  in  another  lan- 
guage, is  not  per  se,  a  separation  from  the  original  congregation ;  though  such  so- 
ciety have  a  minister  and  officers  of  its  own.  It  is  a  circumstance  for  the  consi- 
deration of  the  jury  ;  the  question,  whether  a  man  has  separated  himself  so  as  to 
cease  to  be  a  member  of  a  corporation  often  depending  en  a  variety  of  circum- 
stances proper  for  their  consideration.  It  is  therefore  error  to  charge  the  jury 
that  the  inspectors  of  an  election  have  no  right  to  exercise  a  sound  discretion,  in 
deciding1  whether  such  a  separation  has  taken  place,  and  that  a  vote  could  not  be 
refused  unless  the  party  offering  it  had  been  regularly  proceeded  against  and 
disfranchised  in  the  manner  pointed  out  by  certain  church  regulations 

Malice  is  an  ingredient,  without  which  an  action  cannot  be  sustained  against  «n  in- 
spedtor  of  an  election  for  refusing  a  vote.  By  malice  is  meant>  the  refusal  of  a 
vote  from  improper  motives  and  contrary  to  the  inspector's  own  opinion.  The 
existence  of  malice  may  be  ini'erredfcom  circumstances. 

FROM  the  record  of  this  case  returned  on  a  writ  of  error  to  the 
District  Court  for  the  city  and  county  of  Philadelphia,  it  appeared 
that  Andrew  Geyer,  the  defendant  in  error,  brought  an  action, 
against  the  plaintiffs  in  error,  Conrad  IVeckerley  and  David  ffar- 
pel  to  recover  damages  for  wrongfully  and  maliciously  refusing  his 
vote  at  an  election  held  by  the  members  of  the  German  Lutheran 
Congregation  of  St.  Michael's  and  Zion  churches  on  the  29th 
October,  1821.  It  was  proved  or  admitted  that  an  election  was 
held  on  that  day;  that  the  defendants  were  the  inspectors  and 
judges  of  the  election;  that  the  plaintiff  tendered  his  vote  to  them 
and  that  they  refused  to  receive  it  The  question  to  be  decided  by 
the  election  was,  whether  a  second  minister  should  be  called  to  of- 
ficiate in  those  churches.  It  was  a  question  which  excited  strong 
feelings,  because  it  was  understood,  that  if  a  second  minister  was 
called  the  German  language  only  would  be  used;  a  matter  much 
desired  by  some  of  the  congregation  and  warmly  opposed  by  others, 
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who  wished  the  English  language  to  be  introduced,  without  ex- 
cluding the  German.  On  the  trial  the  great  question  was  whether 
the  plaintiff  was  entitled  to  vote.  The  l\th  section  of  the  char- 
ter of  this  congregation  which  was  granted  on  the  25th  September 
1765,  conferred  the  right  to  vote  on  "  the  contributing  members, 
being  communicants  of  the  said  congregation."  This  charter 
was  confirmed  by  an  act  of  assembly  passed  on  the  3d  of  March, 
1780,  by  which  some  alterations  were  introduced,  one  of  which 
provided  that  no  person  should  be  entitled  to  a  vote  who  was  under 
the  age  of  18  years.  The  plaintiff  was  born  on  the  8th  September 
1772,  baptized  llth  October  1772,  and  was  confirmed  and  received 
the  sacrament  on  the  21st  March  1788;  since  which  period  he  had 
not  communed.  He  held  a  pew  for  many  years  and  continued  to 
do  so  up  to  the  time  of  trial  and  paid  his  pew  rent  in  full  to  July 
1821.  Evidence  was  given  of  the  practice  at  an  election  held  in. 
1815,  and  at  the  elections  since  that  period  in  respect  to  other 
persons,  as  well  as  to  the  plaintiff,  in  order  to  show  the  true  con- 
struction of  the  charter  of  the  church.  To  this  evidence  no  objec- 
tion was  made  at  the  time;  and  the  court  in  their  charge  instructed 
the  jury,  that  it  was  admissible  for  the  purpose  above  mentioned. 
It  appeared  on  the  trial  that  in  the  year  1818,  ninety  seven  mem- 
bers of  St.  Michael's  and  Zion  churches,  among  whom  was  the 
plaintiff,  formed  a  Society  for  instructing  young  Germans  in  the 
principles  of  the  Lutheran  church,  in  the  English  language.  Of 
this  society  the  plaintiff  was  elected  president  at  a  meeting  held  on 
the  10th  March  1818.  At  a  subsequent,  meeting,  it  was  resolved 
that  it  was  expedient  to  'call  a  permanent  minister,  and  a  committee 
was  appointed  in  reference  to  that  subject.  The  committe.e  re- 
ported in  favour  of  such  a  call;  their  report  was  confirmed,  and  a 
committee  appointed  to  inquire  for  a  minister,  &c.  Mr.  Krusc 
was  appointed  minister,  and  authorised  to  confirm  and  administer 
the  sacrament.  He  received  a  salary  of  500  dollars  per  annum 
for  his  services,  and  also  an  allowance  for  attending  a  synod  held 
at  Lancaster.  The  society  purchased  a  burial  ground;  established 
rules  for  its  regulation,  and  appointed  a  sexton,  (under  the  name  of 
a  door  keeper,)  and  grave  diggers.  Their  meetings  for  religious 
worship  were  held  at  the  Old  Academy  in  North  Fourth  Street. 
It  was  contended  by  the  defendants  below,  that  all  those  who  had 
connected  themselves  with  the  society,  had  separated  themselves 
from  the  original  church,  and  had  therefore  forfeited  their  right  to 
vote  at  its  elections;  while  the  plaintiff  insisted,  and  the  court  so 
charged  the  jury,  that  the  inspectors  had  no  right,  as  inspectors 
of  the  election,  to  exercise  a  sound  discretion  in  deciding  whether 
a  dissolution  of  the  connectioa  between  the  congregation  and  an  in- 
dividual thereof  had  taken  place;  and  that  the  plaintiff's  vote  could 
not  be  refused  unless  he  had  been  regularly  proceeded  against  and 
tlisfranchised  in  the  manner  pointed  out  by  the  church  regulations. 
Much  evidence  was  given  at  the  trial  which  is  not  stated  here, 
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because  it  is  not  deemed  m.'teri;»l  to  the  elucidation  of  the  points 
decided.  The  charge  of  the  cr.urt  being  in  favour  of  the  plaintiff, 
the  defendants  tendered  a  bill  of  exceptions. 

The  errors  in  the  charge  specially  assigned  in  this  cause,  which 
were  elaborately  argued  by  Randall  and  Rawle  for  the  plaintiffs 
in  error,  and  by  Keemle  and  Hopklnson  for  the  defendant  in 
error,  will  be  found  in  the  opinion  of  the  court  which  was  deli- 
vered by 

TILGHMAN,  C.  J.  This  action  was  brought  by  Jlndrew  Geyer. 
the  defendant  in  error  and  plaintiff  below,  against  IVeckerly  and 
Hurpel,  fhe  plaintiffs  in  error,  for  vro.i^fully  and  maliciously  re- 
i  to  receive  the  plaintiff's  vote,  at  an  election  by  the  congre- 
gation of  the  Gt-''?/if/n  Lnfhermi  Churches  of  St.  Michael  and 
Zio/i,  the  defendants  being  inspectors  and  judges  of  the  election. 
The  question  to  he  decided  by  the  election  was,  whether  a  second 
minister  should  be  called  to  officiate  in  the  said  churches.  And  it 
was  a  question  which  excited  strong  feelings,  because  it  was  un- 
derstood, that  if  a  second  minister  -was.  called,  the  German  lan~ 
guage  only  would  be  used  in  these  churches,  a  matter  much  de- 
sired by  some  of  the  congregation,  a.nd  warmly  opposed  by  others, 
who  wished  that  the  English  language  should  be  introduced,  with- 
out excluding  the  German.  On  the  trial  of  the  cause  in  the  Dis- 
trict Court,  the  great  question  was,  whether  the  plaintiff  was  en- 
titled to  a  vote.  There  was  no  exception  to  the  evidence,  but  six 
exceptions  have  been  taken  to  the  charge  of  the  court. 

1 .  The  first  exception  is  so  general  that  I  shall  take  no  notice  of 
it.     Our  rules  require  that  the  errors  should  be  specified. 

2.  "  The  court  charged  the  jury,  that  to  entitle  a  member  of  the 
congregation  to  vote,  it  was  not  necessary  that  he  should  have 
taken  the  sacrament  after  the  age  of  18  years." 

The  original  charter  of  this  congregation,  was  granted  by  the 
late  proprietaries  of  Pennsylvania,  on  the  25th  day  of  September, 
1765,  and  by  the  llth  section  thereof,  the  right  of  voting  was  gi- 
ven "to  the  contributing  members,  being  communicants  of  the 
said  congregation. "  By  an  act  of  assembly, bearing  date  3d  March, 
1780,  the  original  charter  was  confirmed,  with  some  alterations, 
one  of  which  was,  that  no  person  should  be  entitled  to  a  vote  who 
was  under  the  age  of  18  years.  It  appears  then,  taking  both  the 
original  charter,  and  the  confirming  act  into  consideration,  that  in 
order  to  be  entitled  to  a  vote,  it  was  necessary  that  a  man,  besides 
having  some  other  qualifications  not  now  in  question,  should  be, 
1st,  A  contributing  member.  2d,  A  communicant  of  that  con- 
gregation. 3d,  Of  the  age  of  18  years.  The  restriction  as  to 
age,  omitted  in  the  original  charter,  was  very  wisely  introduced 
by  the  legislature,  because  it  is  not  fit,  that  a  youth  under  the  age 
of  18,  should  have  a  voice  in  business  of  importance.  But  the  age 
of  taking  the  holy  sacrament  of  the  Lord's  supper,  is  a  matter 
which  is  properly  entrusted  to  the  spiritual  pastors  of  the  congre- 
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gation.  For  that  reason,  neither  the  charter,  nor  act  of  assembly 
prescribe  any  age  for  communing.  The  voter  must  be  a  commu- 
nicant, but  of  what  age,  so  far  as  concerns  that  qualification,  it  is 
immaterial. 

3.  "The  court  charged  the  jury,  that  the  practice,  at  an  elec- 
tion held  in  1815,  and  other  elections  since  that  time,  and  in  re- 
spect to  other  persons,  as  well  as  to  the  plaintiff  below,  was  ad- 
missible to  show  the  true  construction  of  the  charter  of  the  church." 

I  do  not  perceive  the  force  of  this  objection.  There  could  be 
no  error  in  -charging,  that  the  evidence  was  admissible,  .because  it 
had  been  admitted  without  exception.  And  having  been  admitted, 
the  court  might  very  properly  say,  that  on  points,  not  clearly  ex- 
pressed in  the  charter,  the  understanding  of  the  congregation,  evi- 
denced by  their  practice,  was  a  circumstance  entitled  to  some  con- 
sideration. 

4.  The  court  charged,  "  that  the  defendants,  as  inspectors  of  the 
election,  had  no  right  to  exercise  a  sound  discretion,  in  deciding 
whether  a  dissolution  of  the  connexion  between  the  congregation 
and  an  individual,  as  a  member  thereof,  had  taken  place." 

5.  The  court  charged,  "  that  the  plaintiff's  vote  could  not  be  re- 
fused, unless  he  had  been  regularly  proceeded  against,  and  dis- 
franchised, in  the  manner  pointed  out  by  certain  church  regula- 
tions." 

These  two  exceptions  are  so  connected,  that  I  will  consider  them 
together.  And  in  order  to  understand  them,  it  is  necessary  to 
state  some  of  the  evidence.  The  defendants  proved,  that  the  plain- 
tiff and  other  members  of  the  congregation,  formed  themselvas  into 
a  society,  who  held  their  meetings  at  the  old  academy  in  Fourth 
Street.  This  society  had  a  minister,  and  officers  of  their  own,  and 
the  defendants  contended,  that  they  had  separated  themselves  from 
the  congregation  of  the  St.  Michael's  and  Zion  churches.  On  the 
other  hand,  the  plaintiff  denied  that  the  members  of  that  society 
had  any  intent  to  separate,  their  only  object  having  been,  to  pro- 
cure religious  instruction  in  the  English  language,  for  their  child- 
ren, who  were  ignorant  of  the  German.  I  do  not  think,  that  the 
formation  of  a  society  of  this  kind,  was  per  se  a  separation  from 
the  other  congregation,  though  they  had  a  minister  and  officers  of 
their  own,  It  was  a  circumstance  proper  for  the  jury  to  take  into 
consideration,  and  might  have  weight,  connected  with  other  cir- 
cumstances. For  I  agree,  with  my  brother  GIBSON,  in  his  charge 
in  the  case  of  the  Quo  warrant o,  at  Nisi  Prius,  November ,  1818, 
that  the  question,  whether  a  man  had  so  separated  himself,  as  to 
cease  to  be  a  member  of  a  corporation,  might  depend  on  a  variety 
of  circumstances,  and  was  proper  to  be  decided  by  the  jury,  under 
the  court's  direction,  as  usual  in  matters. of  law.  The  opinion  of 
the  District  Court  was,  that  a  .member  of  the  St.  Michael's  and 
Zion  congregation,  who  once  possessed  all  the  qualifications  ne- 
cessary for  a  vote,  retained  his  right  of  voting,  until  disfranchised 
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by  a  proceeding  according  to  the  church  regulations  ;  and  that  the 
inspectors  of  the  election  had  no  right  to  consider,  whether  he  had 
lost,  or  relinquished  his  privilege  of  voting.  To  this  opinion  I  can- 
not assent.  It  is  certain,  that  a  man  may  separate  himself  from  a 
religious  congregation,  at  his  pleasure.  And  he  may  declare  his 
intention  so  openly,  and  unequivocally,  that  there  can  he  no  doubt 
of  it.  And  this  is  often  done.  It  frequently  happens,  that  men 
change  their  religious  opifiions  and  principles,  and  declare  that  they 
can  no  longer  with  a  good  conscience  remain  memBers  of  the 
church  to  which  they  belong.  Now,  suppose  this  should  be  the 
case  with  one  of  the  members  of  the  Lutheran  Church;  would 
not  the  inspectors  have  a  ri->;ht,  and  would  it  not  be  their  duty  to 
take  notice  of  it,  and  refuse  the  vote  of  such  person,  if  he  offered 
it?  To  be  a  member  of  the.  church  is  a  necessary  qualification, 
and  how  can  he  be  a  member,  who  has  disavowed  his  membership? 
So,  whether  he  disavowed  it  or  not,  he  would  lose  his  membership, 
if  he  united  himself  to  another  church,  whose  articles  of  faith  dif- 
fered substantially  from  the  Lutheran  creed.  As  to  a  disfran- 
chisement,  by  a  proceeding  under  the  church  regulations,  it  will  be 
found,  on  reference  to  these  regulations,  that  they  apply  only  to 
cases  of  delinquency,  and  not  to  a  voluntary  separation.  So  that 
the  Distriot  Court  certainly  went  too-  far,  in  saying,  that  a  man 
could  not  lose  his  membership,  or  at  least,  that  the  inspectors  could 
not  take  notice  of  it,  unless  he  had  been  proceeded  against,  and  dis- 
franchised according  to  the  church  regulations. 

The  oounsel  for  the  defendants  have  contended,  that  the  District 
Court  were  in  error,  in  not  charging  the  jury  expressly,  that  this 
action  could  not  be  supported  unless  the  plaintiff's  vote  was  wil- 
fully and  maliciously  refused  by  the  defendants.  Upon  a  careful 
examination  of  all  the  points  on  which  the  court  was  requested  to 
deliver  its  opinion,  I  do  not  find  that  this  was  one.  The  declara- 
tion alleges  malice,  and  for  ought  that  appears,  the  law,  as  laid 
down  by  the  defendants  counsel,  was  not  denied.  Neverthe- 
less, as  the  cause  is  to  go  to  a  second  trial,  it  may  be  proper,  that 
the  opinions  of  this  court  should  be  known  on  a  point  so  important. 
We  have  no  doubt  that  malice  is  an  ingredient,  without  which  the 
action  cannot  be  supported.  By  malice,  F  mean  the  refusal  of  a 
vote  from  improper  motives,  and  contrary  to  the  inspector's  own 
opinion.  It  is  not  necessary  that  this  should  be  expressly  proved. 
The  jury  may  infer  it  from  circumstances.  Direct,  and  positive 
proof,  in  a  case  of  this  kind,  is  hardly  to  be  expected.  But  a  man 
who  is  placed  in  a  public  station  as  an  officer  of  the  commonwealth, 
or  of  a  corporation,  in  which,  though  not  strictly  a  judicial  office, 
he  must  necessarily  exercise  his  judgment,  (such  as  an  inspector, 
or  judge  of  an  election,)  is  not  liable  to  an  action  for  an  erroneous 
judgment,  provided  he  a<;ts  with  purity  and  good  faith.  But,  that 
he  is  responsible,  if  he  acts  wilfully  and  maliciously,  was  decided 
by  the  English  House  of  Lords  in  the  case  of  Jlshby  v.  White.  \ 
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Bro.  Parl.  Cas.  49,  and  has  been  held  for  law  ever  since.  Lord 
HOLT,  indeed,  in  his  argument  on  that  case,  in  the  Court  of  King's 
Bench,  2  Ld.  Raym,  938,  takes  no  notice  of  malice,  and  seems  to 
have  been  of  opinion,  that  the  officer  who  refused  a  good  vote,  at 
an  election  of  members  to  come  into  parliament,  was  at  all  events 
liable  to  an  action.  But  in  that  he  was  wrong,  though  he  was 
right  in  his  opinion,  that  the  plaintiff  was  entitled  to  judgment,  be- 
cause the  declaration  alleged  malice.  The  judgment  was  arrested 
in  the  Court  of  King's  Bench,  by  the  opinion  of  three  justices, 
against  HOLT.  But  in  the  House  of  Lords,  the  plaintiff  obtained 
his  judgment,  and  in  the  resolution  of  the  Lords,  (supposed  to  have 
been  drawn  up  by  Lord  HOLT,)  the  decision  is  placed  on  the  ground 
of  malice.  This  is  asserted  by  WILSON,  J.,  in  the  case  of  Drewe 
v.  Coulton,  reported  in  a  note,  to  the  case  of  Harman  v.  Tappen* 
deny  1  East.  563.  The  English  cases  since  our  revolution,  the 
laws  of  this  commonwealth  forbid  me  to  cite.  I  do  not  know  that 
this  point  has  been  directly  decided  in  Pennsylvania,  but  it  has 
in  New- York,  in  Jenkins,  &?c.  v.  Waldron,  11  Johns.  114,  and 
in  Connecticut,  in  Swift'v.  Chamberlaine,  3  Connect.  Rep.  537. 
There^was  a  decision  to  the  contrary  in  the  Supreme  Court  of 
Massachusetts,  1 1  Mass.  350,  from  which,  with  great  deference 
to  the  learned  judges  of  that  court,  I  am  constrained  to  differ. 

6.  The  sixth  and  last  exception  is,  '•  that  the  court  tin  their 
charge,  decided  on  the  facts  as  well  as  the  law,  and  left  nothing 
but  the  question  of  damages  to  the  jury." 

That  a  court  has  no  right  to  decide  facts,  and  that  it  is  error,  if 
it  does  decide  them,  is  certain.  But  in  the  records  which  came 
before  us,  it  is  sometimes  difficult  to  say,  whether  the  court  has 
taken  the  fact  from  the  jury,  or  only  expressed  its  own  opinion, 
still  leaving  it  to  the  jury.  This  the  court  has  a  right  to  do,  and 
whether  more  has  been  done  in  the  present  case,  it  is  not  material 
to  decide,  because  the  judgment  is  to  be  reversed;  and  on  the  next 
trial,  the  defendants  counsel  will  have  an  opportunity-  of  requesting 
the  court  to  say  explicitly,  what  it  is  that  is  left  to  the  jury,  and 
what  taken  from  them. 

I  am  of  opinion,  that  the  judgment  should  be  reversed,  and  a 
venire  dc  novo  awarded. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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GRATZ  and  another,  against  BAYARD  and  others,  assignees 
of  EDWARD  CARRELL  &  Co. 

By  express  agreement,  a  partnership  may  continue  after  the  death  of  one  of  the  part- 
nt-rs. 

A.  &  B.  entered  into  written  articles  of  partnership,  which  was  to  continue  five 
years.  In  case  of  the  death  of  A.  within  the  five  years,  the  business  of  the  firm 
was  to  be  carried  on  by  B.  for  the  joint  benefit  of  himself  and  the  heirs  of  A., 
"  subject  to  the  advice  and  inspection  of  the  executors  or  administrators  of  A." 
And  m  case  of  B's.  death,  A.  was  to  close  the  concern  as  soon  as  circumstances 
would  admit.  The  partners  were  to  be  equal  sharers  in  the  profit  and  loss. 
\\lion  the  articles  were  drawn  it  was  intended  to  fix  the  capital,  for  which  a 
blank  was  left,  and  which  was  to  be  advanced  by  the  partners  equally  ;  and  A. 
\v:is  to  advance  a  sum,  also  left  blank,  over  and  above  the  stipulated  capital,  for 
which  he  was  to  be  allowed  interest,  at  the  rate  of  six  per  cent,  per  annum.  But 
by  an  additional  article  bearing  the  same  date,  after  reciting  that  the  funds  of 
B.  were  engaged  so  as  not  to  be  at  his  own  disposal,  it  was  agreed,  that  the  capi- 
tal of  the  firm  should  for  the  present  remain  undecided,  but  be  fixed  on  B's.  re- 
turn from  the  West  Indies,  and  in  the  mean  time  A.  was  to  be  allowed  by  B.  in- 
terest at  six  per  cent,  on  a  moiety  of  whatever  capital  A.  might  think  proper  to 
employ  in  the  business  of  the  firm.  A.  died  on  ttie  20th  June,  1817,  intestate. 
Letters  of  administration  on  his  estate,  were  granted  on  the  1st  July,  1817,  to  C. 
D.  81  E.,  and  on  the  same  day  B.  was  appointed  guardian  of  the  minor  children 
of  A.  On  the  2d  October,  1819,  the  firm  being  insolvent,  B.  assigned  all  the 
partnership  property  and  all  his  own  private  property  to  the  defendants  for  the 
benefit  of  the  creditors,  who  were  to  be  paid  in  the  order  in  which  they  were  de- 
M^nated  in  the  deed  of  assignment,  in  which  the  plaintiffs  stood  first.  Conside- 
rable sums  were  paid  by  tlie  administrators  of  A.  to  B.  as  guardian  of  the  minors, 
all  of  which  were  expended  by  him,  in  the  affairs  of  the  firm.  The  insolvency 
was  produced,  principally  by  losses  on  an  establishment  at  a  distance  which  was 
planned  by  A.  Held,  that  the  whole  of  the  partnership  fund,  including  what  was 
acquired  after  the  death  of  A.  passed  by  B's.  assignment,  and  that  the  plaintiffs 
were  entitled  to  be  paid  the  amount  of  their  debt. 

It  teems,  that  for  want  of  a  court  of  chancery,  the  provision  in  the  article  of  agree- 
ment, that  B.  in  the  event  of  his  partner's  death,  was  to  carry  on  the  business 
tubject  to  the  advice  aitd  inspection  of  his  executors  or  administrators,  gave  no  power 
to  the  executors  or  administrators  to  dissolve  the  partnership,  in  case  B.  should 
act  in  opposition  to  their  advice. 

FROM  the  report  of  his  Honor  Judge  DUNCAN,  before  whom  this 
cause  was  tried,  at  Nisi  Prius,  on  the  24th  of  Jlpril,  1823,  it  ap- 
peared that  Edward  Carrell,  deceased,  and  John  Council,  entered 
into  written  articles  of  partnership  in  trade  and  commerce,  dated 
the  14th  of  June  1815.  The  partnership  was  to  continue  five 
years;  it  being  the  object  of  Carrell,  that  at  the  end  of  the  term 
his  son  should  become  a  partner.  In  case  of  CarrelVs  death  within 
the  five  years,  the  business  of  the  firm  was  to  be  carried  on  by 
Connell  for  the  joint  benefit  of  himself  and  the  heirs  of  Carrel  t, 
•'  subject  to  the  advice  and  inspection  of  the  executor  or  admi~ 
it istra  tor  of  Carrell."  Incase  of  Council's  death,  Carrell  was  to 
close  the  concern  as  soon  as  circumstances  would  admit.  The 
partners  were  to  be  equal  sharers  in  profit  or  loss.  When  the  arti- 
cles were  drawn,  it  was  intended  to  fix  the  capital,  for  which  a 
blank  was  left,  and  which  was  to  be  advanced  by  the  partners 
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equally;  and  Carrell  was  to  advance  a  sum,  also  left  blank,  over 
and  above  the  stipulated  capital,  for  which  he  was  to  be  allowed 
interest  at  the  rate  of  six  per  cent,  per  annum.  By  an  additional 
article  bearing  the  same  date,  after  reciting  that  the  funds  of  Con- 
nell  were  then  engaged,  so  as  not  to  be  at  his  own  disposal,  it  was 
agreed,  that  the  capital  of  the  firm,  should,  for  the  present,  remain 
undecided,  but  be  fixed  on  Connellys  return  from  the  West  In- 
dies; and  in  the  mean  time,  Carrell  was  to  be  allowed  by  Connelly 
interest  at  the  rate  of  six  per  cent,  per  annum  on  a  moiety  of  what- 
ever capital,  Carrell  might  think  proper  to  employ  in  the  business  of 
the  firm.  Carrell  died  on  the  20th  June  1817,  intestate.  On  the  1st 
July  1817,  letters  of  administration  on  his  estate  were  granted  to 
Andrew  Bayard,  John  Gibson,  and  George  Rundle;.  and  on  the 
same  day  Connell  was  appointed  guardian  of  the  minor  children  of 
Carrell.  On  the  2d  of  October  1819,  the  firm  being  insolvent, 
Connell  assigned  all  the  partnership  property,  and  all  his  private 
property  to  the  defendants,  for  the  benefit  of  his  creditors  who 
were  to  be  paid  in  the  order  designated  in  the  deed  of  assignment, 
in  which  the  plaintiffs  stood  first.  Considerable  sums  were  paid 
by  the  administrators  of  Carrell  to  Connell,  as  guardian  of  the 
minors,  all  of  which  were  expended  by  him  in  the  affairs  of  the 
firm.  It  was  supposed  that  the  insolvency  was  produced,  princi- 
pally by  losses  on  an  establishment  at  Blakely,  in  Alabama,  which 
was  planned  by  Carrell. 

A  verdict  was  found  for  the  plaintiffs  for  2000  dollars,  subject  to 
the  court's  opinion  on  the  evidence. 

Binney  for  the  plaintiffs. 

It  was  the  intention  of  the  parties  that  the  partnership  should 
continue  after  Edward  Carrell' s  death,  and  this  intention  ought  to 
bft  carried  into  effect  for  the  benefit  of  creditors  who  trusted  the  firm. 
The  administrators  who  were  named  in  the  agreement,  gaveno  notice 
that  the  partnership  would  not  be  continued,  and  one  of  the  children 
was  an  adult  and  acquiesced  in  the  conduct  of  the  administrators,  un- 
til the  business  appeared  to  be  getting  bad.  Carrell  had  a  right  to  di- 
rect the  business  to  be  carried  on  by  Connell  after  his  death  for  the 
benefit  of  his  children.  He  might  charge  or  encumber  his  property 
as  he  pleased.  If  it  had  been  done  by  will,  it  would  have  been  bind- 
ing, and  the  same  reason  applies  to  a  contract.  In  the  Roman  law,  a 
principle  crept  in,  that  no  partnership  could  be  provided  for  by  con- 
tract after  the  death  of  the  party,  on  account  of  the  uncertainty  of  the 
person  who  should.succeed  and  be  introduced  into  the  concern.  This 
is  denied  by  Pothier  to  be  the  law  of  France;  and  in  the  Code  civil 
art  1868,  it  is  declared  that  partnerships  may  continue  after  death, 
where  such  is  the  agreement  of  the  parties.  In  England  nume- 
rous authorities  establish  the  same  position.  Crawskey  v.  Wale, 
lSwant.507.  Id.  509,  (note.)  Crawford  v.  Ha milton,  3  Madd. 
Ch.  Rep.  254.  Balmain  v.  Shore,  9  Ves.  500.  Pearce  v.  Cham- 
berlain, 2  Ves.  33.  Warner  v.  Cunningham.,  3  Dow'sP.  C.  76,  is 
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a  high  authority  to  show,  that  a  party  may  bind  his  heirs  by  articles 
of  partnership.  It  is  true  that  this  was  a  case  of  real  estate;  but  real 
estate  is-more  unmanageable  than  personal,  and  the  general  doctrine 
there  laid  down  is,  that  the  executor  may  bind  his  heir  ab  inles- 
tato,  as  well  as  by  will.  Where  one  portner  provides  by  his  will  for 
a  continuance  of  the  partnership  after  his  death,  the  extent  to  xvhich 
the  creditors  of  the  firm  are  entitled  to  come  in  upon  the  assets,  de- 
pends on  the  intention  of  the  testator.  Where  he  sets  apart  a  portion 
of  his  funds  for  a  continuance  of  the  partnership  after  his  death, 
equity  will  give  only  those  funds  to  the  creditors  of  the  subsequent 
partnership.  But  when  there  is  a  general  devotion  of  properly  to 
the  partnership,  equity  will  give  all  his  assets  to  the  creditors  of 
the  firm.  Handy  v.  Hammond,  3  Madd.  Cli.  Rep.  148,  note, 
and  Exparte  Richardson,  Id.  157,  fully  establish  these  principles. 
The  first  of  these  positions  makes  it  immaterial,  what  was  the  state 
of  Carrell' s  assets  at  the  time  of  hisdeath.  The  second  gives  rise  to  the 
question,  to  what  extent  did  Carrell  intend  to  appropriate  his  funds? 
The  only  question  is,  as  to  the  intent,  for  there  is  not  even  a  dic- 
tum to  control  the  power.  If  the  partnership  was  to  continue,  it 
was  without  limitation.  The  articles  stipulated  for  the  prolonga- 
tion of  the  partnership  on  the  same  terms  as  before.  The  capital 
is  left  blank,  and  is  to  be  whatever  is  embarked  in  the  trade. 
This  is  a  general  appropriation  of  property  to  the  objects  of  the 
partnership,  which  gives  to  the  creditors  the  right  to  resort  to  all 
his  assets  for  payment. 

Independently  of  these  views  of  the  subject,  the  plaintiffs  are  en- 
titled to  recover,  because  the  defendants  cannot  show  that  the  ef- 
fects in  their  hands  arose  from  the  estate  of  Edward  Carrell.  If 
Connell  has  broken  his  trust  by  taking  the  money  of  his  wards  for 
his  own  purposes,  they  can  only  claim  upon  the  terms  of  the  as- 
signment. They  are  merely  creditors;  they  cannot  trace  the  ef- 
fects which  came  into  Connell's  hands,  and  therefore  cannot  fol- 
low them;  they  have  no  lien  on  them:  and  as  in  Exparte  Garland, 
10  /"<?$»  110,  must  come  in  under  the  arrangement. 

Gibson  arid  Candy  for  the  defendant. 

The  contest  is  between  the  private  creditors  of  Connell,  and  the 
children  of  Carrell,  for  the  private  estate  of  their  father.  At  the 
time  of  Carrcll's  death,  his  estate  was  perfectly  solvent,  and  all 
his  children  were  minors  except  one,  who  was  married.  We  con- 
tend that  there  is  nothing  in  the  article  of  agreement,  stipulating 
for  a  positive  continuance  of  the  partnership.  It  was  carelessly 
drawn  by  the  parties  themselves,  and  should  receive  a  liberal  con- 
struction. The  continuance  of  the  partnership  was  conditional. 
It  was  to  be  subject  to  the  superintendence  and  control  of  ^arrell's 
executors  or  administrators,  who  were  never  consulted,  who  gave 
no  assent,  and  who  never  would  have  permitted  it  to  proceed,  if 
an  exposition  of  its  affairs  had  been  made  to  them.  All  the  j 
ments  made  to  Connell  were  as  guardian,  and  not  as  contin> 
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partner,  and  no  act  of  theirs  can  be  shown,  which  can  be  construed 
into  an  acquiescence  in  the  continuance  of  the  partnership.  Upon 
a  fair  construction  of  the  agreement,  therefore,  Council-  had  no 
right  to  continue  the  partnership  after  the  death  of  Carrell,  except 
for  the  purpose  of  winding  it  up. 

2.  But  the  partnership  was  necessairly  dissolved  by  death,  whe- 
ther the  agreement  provided  for  its  continuance  or  not.  Courts 
will  not  enforce  specifically  all  contracts.  In  the  case  of  Buxton  v. 
Lister,  3  *&tk.  385,  which  was  a  bill  to  compel  a  party  to  go 
on  with  a  contract  to  purchase  timber,  the  Lord  Chancellor  said, 
that  before  specific  performance  of  a  contract  relating  to  chattels, 
is  decreed,  the  matter  should  be  well  considered.  Ex  natura  rei, 
a  contract  of  partnership  cannot  survive.  The  cases  cited  of  tes- 
tamentary provisions  to  carry  on  a  trade,  are  foreign  to  this  case. 
By  will  a  man  may  dispose  of  his  property  as  he  pleases.  He  may 
devote  it  to  trade  if  he  thinks  proper;  but  this  is  not  a  partnership, 
but  a  trust  and  so  the  books  call  it.  A  trust  by  which  a  specific 
sum  is  appropriated  by  will  to  carry  on  a  trade,  may  be  very  use- 
ful; but  to  continue  a  contract  of  partnership  after  death  is  against 
sound  policy,  and  the  convenience  of  society.  But  where  provi- 
sion for  such  a  purpose  is  made  by  will,  and  in  the  same  instru- 
ments legacies  are  given,  the  legacies  must  be  paid.  All  the  other 
purposes  of  the  will  are  not  to  be  suspended  until  the  trade  is 
wound  up.  Where  such  a  manifest  incongruity  exists,  one  intent 
must  give  way,  and  that  is  the  trade.  In  a  partnership,  the  person 
is  liable  as  well  as  the  property.  By  death  the  liability  of  the' per- 
son is  gone;  and  so,  from  the  character  of  the  contract,  must  that 
of  the  property.  Can  a  man  create  debts  to  take  effect  after  his 
death  ?  Can  he  postpone  debts  due  at  the  time  of  his  death,  in  fa- 
vour of  those  to  be  incurred  afterwards?  Such  a  proposition,  as 
respects  creditors,  would  be  absurd.  By  our  law,  the  assets  of  a 
decedent  are  to  be  paid  away  according  to  a  certain  rule  ;  are  the 
creditors  to  be  told  that  there  is  an  outstanding  partnership,  and 
they  must  await  its  termination?  Are  legatees,  or  next  of  kin  to 
be  postponed  to  the  same  indefinite  period;  for  the  difficulties  in 
regard  to  creditors,  exist  also  with  respect  to  them.  No  case  can 
be  produced,  in  which  a  partnership  like  this  has  been  directed  to 
be  carried  on.  Equity  frequently  refuses  to  carry  contracts  into 
effect,  and  leaves  the  parties  to  their  remedy  at  law.  The  part- 
nership may,  therefore,  be  dissolved,  contrary  to  the  agreement, 
for  equity  cannot  compel  the  dissenting  partner  to  perform  it.  He 
may  recover  damages  as  well  for  the  breach  of  this,  as  any  other 
agreement.  In  Pennsylvania  a  partner  cannot  go  into  equity  to 
dissolve;  dissolution  must,  therefore,  be  his  own  act.  Here  the 
partnership  was  dissolved  by  the  death  of  Carrell,  and  if  Council 
sustained  an  injury  by  it,  he  has  his  remedy  by  an  action  to  reco- 
ver damages  for  a  breach  of  the  contract.  Gilvary  v.  Noble,  3 
Merrivall,  614.  Ex  part e  Garland,  10  Ves.  110.  Whitman  v. 


March,  1S24.J         OF  PENNSYLVANIA.  45 

(Gratz  and  another  r.  Bayard  and  others,  Assignees  of  Edward  Carrell  8cCo.) 

Tonnereau,  1  Maul  8?  Sclw.  412.   Devaine  v.  Noble,  6  Merrivall, 
530,  563,  570,  616.     4  Ves.  396.      Gow  on  Part.  51,  75. 

Admitting  the  continuance  of  the  partnership,  the  estate  of  Car- 
rell is  not  liable  beyond  the  amount  of  the  partnership  effects  at  the 
time  of  his  death.  It  is  clear,  that  the  article  contemplates  a  fixed 
capital.  The  sum  was  not  fixed,  but  left  blank.  Therefore,  the 
capital  employed,  ascertains  the  limits.  Where  the  capital  is  li- 
mited, all  beyond  the  limit  is  the  separate  property  of  each  part- 
ner. The  assignment,  therefore,  did  not  operate  on  the  estate  of 
Carrell,  remaining  at  his  death.  The  assignees  took,  subject  to  all 
equities,  without  special  notice.  Consequently,  the  representatives 
of  Carrell  are  entitled  to  all  that  was  his  general  property  at  the 
time  of  his  death.  At  all  events,  they  should  come  in  as  creditors 
of  the  first  class,  because  Connelly  as  guardian,  was  guilty  of  a 
breach  of  trust. 

Reply.  Very  important  principles  are  certainly  involved  in  this 
case,  which  are  more  difficult  because  they  are  new.  It  would, 
however,  be  useless  to  encounter  them,  because  they  do  not  ne- 
cessarily arise  It  is  sufficient  to  support  the  verdict.  The  plain 
intent  of  the  parties  was  to  continue  the  partnership  after  CarreWs 
death,  during  a  term  of  five  years.  This  is  their  covenant,  entered 
into  for  their  mutual  benefit,  and  cannot  be  legally  dissolved.  On 
proper  grounds  Chancery  will  inhibit  the  dissolution  of  a  partner- 
ship; Goto  on  Part.  279,  and  will  compel  a  specific  performance 
of  the  agreement,  Swanst,  512,  (note,)  513.  The  provision  in 
the  articles  was,  that  the  business  should  be  conducted  under  the 
advice  and  inspection  of  CarrdVs  executors,  or  administrators; 
but  surely  this  gave  them  no  power  to  dissolve  the  contract.  The 
position  advanced,  that  a  partnership  cannot  continue  after  death, 
even  by  contract,  is  not  supported  by  any  authority  or  dictum, 
but  is  contradicted  by  authority.  Gow.  76,  271.  9  Ves.  500. 
If  the  continuance  of  a  partnership  after  death  is  incongruous,  and 
against  the  policy  of  the  law,  why  has  it  been  upheld,  by  dicta, 
by  decisions,  and  by  the  opinion  of  the  profession?  It  cannot  be 
denied,  that  a  man  may,  by  his  will,  tie  up  his  estate  to  wait  upon 
a  partnership.  In  testamentary  cases  the  power  is  unlimited,  and 
legatees  have  no  reason  to  complain,  because  they  take  from  the 
bounty  of  the  testator  alone,  and  if  they  obtain  it  after  the  termi- 
nation of  a  partnership,  it  is  better  than  not  to  get  it  at  all.  The 
same  principle  extends  to  a  partnership  continued  by  contract,  be- 
tween which,  and  those  which  are  continued  by  testamentory  dis- 
positions, neither  counsel  nor  judges  make  any  distinction.  It  is 
said,  that  this  was  a  trust,  and  so  it  is  in  every  case,  and  Chancery 
will  see  that  the  trust  is  performed.  It  is  not  a  sound  principle, 
that  assets  cannot  be  effected  by  debts  arising  after  death.  The 
very  nature  of  partnership  illustrates  the  contrary  principle.  The 
surviving  partner  may  make  new  arrangements  to  carry  the  old 
ones  into  effect.  The  property  survives  to  the  surviving  partner, 
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to  continue  his  power  over  it.  If  the  partnership  property  is  not 
sufficient,  resort  must  be  had  to  the  private  estate  of  the  deceased 
partner.  It  may  be  said,  that  assets  are  not  to  be  effected  by  debts 
not  authorised  by  the  decedent,  hut  when  they  are  authorised,  either 
by  express  stipulation,  or  by  the  nature  of  the  partnership,  the  case 
is  different.  There  is  no  difficulty,  therefore,  in  the  principle. 
As  to  difficulty  of  arrangement,  that  must  depend  on  the  circum- 
stances of  the  case.  In  this  there  is  none,  because  there  are  no 
private  debts.  When  there  are  such  debts,  they  must  be  paid;  but  as 
to  what  remains,  no  one  can  doubt  that  it  must  be  disposed  of  for  the 
partnership,  as  provided  for  by  the  deceased.  He  was  the  master 
of  the  fund,  and  might  appropriate  it  as  he  pleased.  Next  of  kin 
take  nothing  but  what  remains  after  payment  of  debts. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  defendants'  counsel  have  made  three 
points.  1.  That  the  partnership  was  dissolved  by  the  death  of 
Carrell.  2.  That  supposing  it  not  dissolved,  the  private  estate  of 
Carrell  was  not  liable  for  any  debts  contracted  after  his  death.  3. 
That  the  assignment  of  Carrell  passed  nomore  than  his  interest  in 
the  effects  of  the  firm. 

1.  Concerning  the  general  law  of  partnership,  there  can  be  no 
doubt.  Where  no  time  is  fixed  for  its  duration,  either  partner  may 
dissolve  it,  at  his  pleasure.  And  unless  there  be  an  express 
stipulation  to  the  contrary,  it  is  dissolved  by  the  death  of  either 
party.  But  I  can  find  no  authority  for  this  position,  that  it  is  dis- 
solved by  death  contrary  to  express  stipulation.  .  By  the  Roman 
law,  it  might  have  been  so.  But  in  the  present  state  of  commerce, 
we  are  not  to  take  our  rules  from  the  Roman  law.  Even  France, 
who  in  general,  has  adopted  the  civil  law,  has  rejected  it  in  this 
particular.  It  is  provided  by  the  code  civil,  that  partnership  may 
be  continued  after  death,  where  such  is  the  agreement  of  the  par- 
ties. There  are  conveniences  and  inconveniences,  fix  this  rule  how 
you  will.  If  you  say,  that  the  partnership  shall  be  dissolved  by 
death,  against  the  agreement  of  the  parties,  you  may  deprive  the 
family  of  the  deceased,  of  all  the  profits  of  an  establishment  which 
had  been  erected  at  great  expense,  and  is  beginning  to  reimburse 
those  expenses,  with  interest,  at  the  moment  of  death.  On  the  other 
hand,  by  continuing  the  partnership,  it  may  happen,  that  a  capital 
which  had  been  established  by  many  years  of  properous  business, 
may  be  sunk,  by  the  misconduct,  or  misfortune  of  the  surviving 
partner.  But  the  question  is,  how  has  this  law  been  understood? 
In  the  case  of  Balmain  v.  Shore,  9  Vez.  500,  the  subject  was  a 
good  deal  discussed,  and  it  seems  to  have  been  taken  for  granted, 
on  all  sides,  that  a  partnership  may  continue  after  death,  by  express 
agreement.  The  same  remark  is  applicable  to  the  case  of  Pearce 
v.  Chamberlain,  2  Vez.  33.  *ft.  I).  1750.  In  Warner  v.  Cun- 
ningham, 3  Dotv.  Par  I.  Cas.  76,  it  was  decided  by  the  house  of 
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Lords,  on  an  appeal  from  Scotland,  that  a  partnership  in  a  colliery 
and  iron  works,  may  be  continued  after  the  death  of  one  partner, 
where  it  was  so  agreed.  The  elementary  authors  consider  the  law 
as  so  settled.  Gow.  76,  271.  And  if  there  be  a  decision  to  the  con- 
trary, the  counsel  for  the  defendants  have  not  produced  it,  nor  have 
I  been  able  to  find  it.  Now  it  is  incumbent  on  him  who  asscrN. 
that  a  man  has  not  a  right  to  make  a  covenant  that  shall  bind  his 
representatives,  to  prove  it,  by  good  authority;  because  the  gener- 
al principle  is,  that  he  may  bind  them. 

i.'.  Taking  it  for  granted  then,  that  the  partnership  was  not  dis- 
solved by  the  death  of  Carrell,  the  next  point  made  by  the  defen- 
dants' counsel  is,  that  the  private  estate  of  Carrell,  was  not  liable 
to  the  payment  of  the  partnership  debts  contracted  after  his  death. 
The  dispute  is  between  the  partnership  creditors  and  the  children 
of  Carrellj  for  no  private  debts  appear.  The  defendants  are  but 
stakeholders.  It  is  indifferent  to  them,  to  whom  the  money  in 
their  hands  is  to  be  paid.  But  it  appears  to  me,  that  the  question 
raised  by  the  defendants'  counsel  is  not  material,  or  at  least  that  it 
is  unnecessary  to  the  decision  of  the  cause.  The  defendants  are 
not  sued  as  representatives  of  Carrell.  They  have  no  assets  of  his 
in  their  hands.  Those  assets  were  paid  by  his  administrators  to 
Carrell,  as  guardian  of  the  children,  and  if  he  applied  them  with- 
out right,  to  the  purposes  of  the  partnership,  he  was  guilty  of  a 
breach  of  trust,  for  which  he  was  responsible.  But  the  minor  chil- 
dren of  Carrell  had  no  lien  on  the  money  in  the  hands  of  their 
guardian.  It  has  passed  into  the  partnership  funds,  with  which  it 
is  now  so  blended  that  it  is  impossible  to  distinguish  it  I  give  no  opi- 
nion whether  Carrell  had  a  right  to  use  this  money  for  partnership 
purposes,  or  not.  If  he  had  not,  although  he  would  be  personally  re- 
sponsible, it  might  be  a  question  whether  it  might  not  be  consider- 
ed as  a  partnership  debt.  But  even  if  it  were,  it  would  not  inter- 
fere with  the  plaintiff's  right  to  recovery  in  this  suit. 

3.  The  third  consideration  is,  whether  the  whole  partnership 
fund,  including  what  was  acquired  after  the  death  of  Carrell,  did 
not  pass,  by  Conncll's  assignment.  I  can  perceive  nothing  against 
its  passing.  The  surviving  partner  was  the  only  person  who  had  a 
right  to  act,  either  as  to  the  disposal  of  the  partnership  effects,  or 
the  receiving  or  paying  of  debts..  He  had  a  right  to  apply  all  the 
funds  to  the  payment  of  debts,  and  the  assignment  is,  in  substance, 
no  more  than  such  an  application.  The  property  is  transferred  to 
the  defendants  in  trust  to  pay  the  debts,  in  the  order  prescribed 
by  the  assignor.  So  that  I  think  there  can  be  no  doubt,  that  the 
transfer  is  good  for  the  whole.  In  the  argument  of  this  case,  sev- 
eral points  of  great  -moment  were  suggested,  which  must  add  to  the 
regret  we  all  feel,  at  the  want  of  a  Chancery  jurisdiction.  By  the 
articles  of  partnership  in  this  case,  Council  was  to  carry  on  the 
business,  in  the  event  of  his  partner's  death,  subject  to  the  adricc 
and  inspection  of  his  executors  or  administrators.  I  do  not  con- 
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ceive,  that  this  provision  gave  power  to  the  executors  or  adminis- 
trators, to  dissolve  the  partnership,  if  Connell  should  run  counter  to 
their  advice.  It  does  not  appear,  indeed,  that  any  advice  was  given, 
nor  am  I  imputing  blame  to  Mr.  Connell,  who  appears  ta  have 
been  ruined  by  pursuing  the  scheme  which  had  been  devised  by  his 
partner.  But  if  prospects  had  so  changed,  after  Carrell's  death,  as 
to  render  it  manifestly  advisable  to  relinquish  the  plan,  and  he  re- 
fused to  relinquish  it,  contrary  to  the  advice  of  the  administrators 
of  Carrel/,  I  know  not  how  he  could  have  been  restrained.  But 
chancery,  in  such  case,  would  interfere  without  hesitation.  And  in 
many  other  cases  it  would  interfere,  where  there  was  strong  proba- 
bility that  the  salvation  of  the  firm,  and  the  rights  of  creditors,  de- 
pended on  such  interference.  If  the  survi  vingpartner  acted  with  gross 
impropriety,  his  hands  would  be  tied,  and  an  agent  appointed  to 
collect  the  debts  and  distribute  the  effects  under  the  direction  of 
the  court.  These  are  powers,  which  however  desirable,  are  pos- 
sessed by  no  court  in  this  commonwealth.  Although  the  senti- 
ments which  I  have  expressed,  do  not  strictly  belong  to  the  deci- 
sion of  this  casej  yet  while  I  was  considering  what  is  directly  be- 
fore us,  they  pressed  so  strongly  on  my  mind  that  I  trust  I  may  be 
excused  for  giving  them  utterance.  To  return  to  the  point  then,  I 
am  of  opinion,  that  upon  the  evidence  submitted  to  us,  the  plaintiff 
is  entitled  to  judgment  on  the  verdict 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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LEWIS,  Executrix  of  LEWIS,survivingpartner  of  LONG  against 
CULBERTSON,  Administrator  of  VANLEAR,  for  the  use  of 
STANLY  and  others,  Assignees  of  VANLEAR. 

IN   ERROR. 

In  an  action  of  indebitatus  assumpsit,  evidence  caunot  be  given  of  the  sale  of  a  grow- 

ing  crop. 
A  notice  of  set  off  need  not  be  so  certain  and  formal  as  a  declaration.  But  it  must 

describe  the  demand  with  reasonable  certainty,  so  as  not  to  take  the  plaintiff  by 

surprise. 
Jn  an  action  against  a  surviving  partner  to  recover  a  partnership  debt,  the  defendant 

may  set  oft  a  debt  due  from  the  plaintiff  to  him  in  his  individual  capacity. 

THE  defendant  in  error,  who  was  plaintiff  below,  brought  suit  in 
the  Court  of  Common  Pleas  of  Chester  county,  against  the  plaintiff 
in  error,  in  which  he  declared  in  indebitatus  assumpsit  for  goods 
sold  and  delivered.  The  pleas  were  non  assumpsit  and  payment. 
On  the  trial,  the  plaintiff  after  having  proved  the  sale  of  sundry 
goods  by  his  intestate,  Isaac  W.  Vanlear,  to  the  firm  of  Lewis  Sf 
offered  to  prove  the  sale  of  grain  growing  in  the  ground,  at 
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the  time  of  sale.     To  this  the  counsel  for  the  defendant  objected. 
The  court  overruled  the  objection  and  sealed  a  bill  of  exceptions. 

The  defendant's  counsel  then  gave  in  evidence  a  notice  which 
had  been  served  on  the  plaintiff's  counsel,  of  sundry  matters  of  ac- 
count alleged  to  be  due  to  Samuel  Lewis,  in  his  life  time,  from 
Isaac  W.  Vanlear,  in  his  life  time,  intended  to  be  offered  in  evi~ 
dence  as  a  setoff  against  the  plaintiff's  demand.  He  also  offered  inevi- 
dence  an  agreement  signed  on  the  1 3th  December,  1813,  by  Isaac  IV. 
Vanlear  and  Samuel  Lewis,  in  support  of  the  account,  and  to  show 
the  amount  of  wages  agreed  to  be  paid  to  Lewis.  An  objectie.r'  be- 
ing made  to  the  evidence,  the  court  rejected  it,  on  the  double 
ground,  that  the  notice  was  not  sufficiently  certain  and  explicit,  and 
that  it  was  evidence  of  a  contract  with  Samuel  Lewis,  in  his  sepa- 
rate capacity,  and  not  with  the  firm  of  Lewis  8f  Long.  A  bill  of  ex- 
ceptions to  this  opinion,  also,  was  tendered  and  sealed. 

Edwards  and  Condy,  for  the  plaintiff  in  error,  cited  Murray 
v  Gray's  Administrator,  3  Binn.  135.  Shippen  v.  Stetso,  5 
T.  R.  493.  French  v.  Andrews,  6  T.  R.  582.  Robinson  v. 
Jieall,  3  Yeates,  267. 

Tilghman,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  first  exception,  in  the  natural  order,  to  the  pro- 
ceedings in  this  cause  is,  the  the  admission  of  evidence  of  the  sale  of 
a  grovVing  crop,  on  a  count  of  indebitatus  assumpsit  for  goods, 
wares,  and  merchandize,  sold  and  delivered.  It  xvas  said  by  Lord 
HOI.T,  to  be  the  act  of  a  very  bold  man  who  first  declared  ininde- 
bitat'us  assumpsit  generally  for  goods,  &c.  sold  and  delivered. 
This  action  had  many  difficulties  to  encounter  in  its  infancy.  At  first 
it  was  held  not  to  lie  against  an  executor;  at  length  this  was  got 
over,  for  this  extraordinary  reason,  that  as  there  were  assets  suffi- 
cient, the  testaor's  soul  should  not  be  put  in  jeopardy,  by  the  pre- 
judice the  defendant's  promise  had  done  the  plaintiff.  4  Reeve'sEng- 
lish  Law,  380.  It  is  however  well  settled  that  in  this  action  it  is 
not  necessary  to  state  the  particular  goods  sold  and  delivered.  In- 
deed it  would  swell  the  record  to  an  enormous  size,  specially  tu 
state  the  items  of  an  account,  from  an  anchor  to  a  needle.  The 
great  reason  why  the  plaintiff  is  bound  to  show,  in  what  respect  the 
defendant  is  indebted,  is  that  it  may  appear  that  it  is  not  a  debt 
of  record  or  on  a  specialty.  1  Chitty  Plead.  336.  And  any  gen- 
eral words  by  which  that  may  be  made  appear  are  sufficient  Pe- 
ters v.  Opie,  2  Saund.  350,  note  2.  The  course  of  pleadings  is  the 
best  evidence  of  the  law.  Now  in  cases  of  the  sale  of  real  property, 
the  price  of  a  freehold  or  a  leasehold  estate,  it  is  necessary  to  state 
the  contract  specially,  and  on  the  sale  of  a  growing  crop  it  is  al- 
wa)  s  so  stated.  1  Chitty,  38,  2  Chitty,  17.  So  it  has  been  held, 
that  indebitatus  assumpsit  generally  for  goods  sold  and  delivered, 
\\i\\  not  lie  for  the  fixtures  of  a  house.  And  though  crops  growing,. 
VOL.  xi.  G 
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artificial  crops,  as  to  some  purposes,  are  goods  and  chattels,  personal 
assets  for  the  payment  of  debts,  subject  to  a  levy  as  personal  pro- 
perty on  an  execution,  by  our  practice,  and  rendered  by  act  of 
assembly  liable  for  distress  for  rent  ;  and  though  annexed  to  or 
growing  upon  the  freehold,  for  certain  purposes  they  may  be  re- 
garded as  chattels,  if  treated  for  in  respect  to  their  separation, 
yet  this  does  not  hold  in  all  respects.  They  are  not  the  subjects  of 
felony*  At  the  time  the  sale  was  made,  the  growing  crop  did  not 
exist  in  the  state  of  goods,  wares  and  merchandize,  nor  as  goods,  &c. 
was  it  capable  of  delivery.  The  contract  was  in  its  nature  special 
and  executory.  To  give  in  evidence,  on  a  count  for  goods  sold  and 
delivered,  the  sale  of  a  tract  of  land  would  appear  to  every  man 
as  a  strange  incongruity.  In  IVeig  ley's  Administrators  v.  fVeir, 
7  Serg.  8f  Rawle,  311,  there  is  a  very  plain  intimation,  that  a  special 
indebitatus  assurnpsit  for  lands  sold,  would  not  lie,  but  the  con- 
tract ought  to  be  strictly  laid.  The  object  of  the  declaration  is  to 
give  notice.  It  could  not  convey  any  notice  to  the  defendant,  that  on 
a  count  for  goods  sold  and  delivered, the  plaintiff  intended  to  recover 
as  for  lands,  or  a  growing  crop,  or  the  fixtures  of  the  freehold*  In 
the  case  of  lands,  the  declaration  would  be  bad,  on  the  sale  of  any 
thing  savouring  of  the  realty,  of  a  growing  crop  annexed  to  and 
inseparate  from  the  sod  itself.  It  appears  to  me  on  principle  and 
precedent,  that  the  contract  should  be  specially  laid,  and  that  there 
can  be  no  recovery  in  indebitatus  assumpsit  for  goods  sold,  by 
proving  the  sale  of  a  growing  crop.  The  entry  in  a  shop  book 
would  not  be  evidence  to  charge  the  defendant. 

The  second  objection  is  the  overruling  of  the  set  off.  The  notice 
of  set  off  need  not  be  so  certain,  and  by  no  means  so  formal,  as  a 
declaration.  It  must  describe  the  demand  with  reasonable  certain- 
ty, so  as  not  to  take  the  plaintifrby  surprise.  Gabelv.  Jacobs,  5  T. 
JR.  121.  The  generality  here  would  be  sufficiently  certain  in  a 
statement;  the  plaintiff  could  not  be  misled.  The  latter  articles 
bears  date  before  action  brought.  We  must  suppose  that  the  pre- 
ceding ones  did  also.  If  they  were  not  due  before  action  brought, 
they  could  not  be  set  off  The  defendant  below  offered  proof  that  they 
were,  and  that  they  were  articles  furnished  the  plaintiff  by  the  defen- 
dant, and  services  rendered  him  by  the  defendant.  The  set  off  of  a 
defendant  is  in  the  nature  of  an  action  by  him.  It  is  certain  that 
S.  Lewis  could  have  brought  an  action  against  Vanlear,  for  the 
sum  he  intended  to  set  off.  It  is  equally  true,  that  in  this  action 
Samuel  Lewis  is  alone  answerable;  the  writ,  declaration,  judgment 
and  execution  must  all  be  against  him.  By  the  death  of  his  part- 
ner the  onus  of  paying  this  debt  was  thrown  on  him;  why  then 
is  he  not  to  be  permitted  to  set  it  off.  He  is  sued  by  the  plaintiff 
for  a  debt  due  him,  why  should  he  not  set  off  a  debt  due  to  him- 
self? It  seems  to  me  to  fall  within  the  strict  letter  of  the  act.  They 
are  mutual  debts.  In  this  action  the  plaintiff  only  could  recover 
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the  sum  due  to  him;  he  could  recover  it  from  the  defenuant 
only;  he  had  no  occasion  to  bring  it  against  him  as  surviving  part- 
ner. For  if  there  he  two  partners,  and  one  of  them  buys  goods  for 
both,  and  the  other  dies,  the  survivor  may  be  sued  generally  in  in- 
debitcUiifi  assHmjwit,  without  taking  notice  of  the  partnership,  and 
that  the  other  is  dead  and  he  survived.  Hagate  v.  Hare,  Comb. 
383.  Therefore  if  any  debt  is  due  to  the  same  partner  he  may  set 
it  off.  Smith  v.  Barrow,  2  T.  R.  478.  Under  a  declaration  con- 
taining only  one  set  of  counts  charging  the  defendant  in  his  own 
right,  the  plaintiff  may  recover  one  demand  from  the  defendant 
individually,  andanother  due  from  him  as  surviving  partner.  Rich- 
ards v.  Heathe,  1  S.  $•  B.  29.  Slipper  v.  Stidstone,  5  T.  R. 
493.  It  was  there  held  that  a  debt  due  to  a  defendant  as  a  surviving 
partner  may  be  set  off  against  a  demand  in  his  own  right  So  in 
French  v.  rfndrade,  6  T.  R.  582  A  set  ofl'  is  an  equitable  defence. 
Why  should  the  assignees  or  trustees  of  Fan/ear,  recover  against 
Samuel  Lewis,  when  he  is  the  debtor  of  Samuel  Lewis,  and  then 
leave  to  Lewis  a  mock  action  against  Vanleur,  an  insolvent  deb- 
tor, against  whom  he  might  recover  a  verdict,  but  from  whom  he 
could  not  obtain  one  cent?  The  defendant  who  is  sued  is  the  same 
individual  who  sets  up  the  counterdemand  against  the  plaintiff;  he 
sets  it  up  in  his  own  right,  because  he  is  sued  in  his  own  right. 
The  debts  are  in  the  strictest  sense  of  the  word  mutual.  There  is 
no  occasion  to  call  for  the  exercise  of  any  equity  power.  It  was 
a  legal  defalcation,  and  ought  to  have  been  read  in  evidence.  It  is 
proper  to  observe  that  the  substituting  of  representatives  under  the 
act  of  assembly,  does  not  change  their  rights;  they  are  the  same  as 
if  they  were  original  parties  to  the  suit. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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BULL  against  ALLEN  ancj  another,  Executors  of  ALLEN. 

IN  ERROR. 

A  count  setting  forth  that  A.  in  consideration  that  B.,  at  lys  special  instance  ami 
request,  would  become  bound  to  C.  by  his  writing  obligatory,  in  the  sum  of  2000 
dollars,  conditioned  for  the  payment  of  1000  dollars  on  a  certain  day,  assumed 
upon  himself  and  promised  the  said  B.  to  indemnity  and  save  him  harmless  from 
all  loss  by  the  said  writing  obligatory;  and  then  averring,  that  13.  giving  credit 
to  the  said  assumption,  did  become  bound  to  the  said  C.  in  the  bond  above  de- 
scribed, and  that  A.  had  failed  in  the  performance  of  his  promise,  suit  having 
been  brought  on  the  bond,  and  B.  having  been  compelled  to  pay  the  money 
mentioned  in  the  condition,  is  good  without  stating  on  what  account  the  bond  was 
given. 

A  count  stated,  that  A.  being  a  Manager  and  President  of  the  Little  Concstogoc 
Turnpike  Company,  and  B.  being  agent  of  the  Company,  and  a  loan  of  money 
having  been  negotiated  with  C.  for  the  use  of  the  Company,  A.  in  consideration 
that  B.  would  become  bound  to  C.  in  a  writing  obligatory,  (such  as  is  described 
in  the  first  count,.)  promised  to  indemnify  him;  and  that  B.  trusting  to  his  pro- 
mise, did  become  bound,  &.c.  A  breach  was  then  set  forth,  as  in  the  first  count. 
Held,  that  this  count  set  forth  a  sufficient  consideration. 

A.  being  a  Manager  and  President  of  a  Turnpike  Company,  and  B.  being  agent  of 
the  Company,  and  a  loan  of  money  having  been  negotiated  with  C.  for  the  use  of 
the  Company,  A.  in  consideration  that  B.  would  become  bound  to  C.  in  a  bond, 
conditioned  for  the  payment  of  1000  dollars,  on  a  certain  day,  promised  to  indem- 
nify and  save  him  harmless  from  all  loss  which  might  occur,  in  consequence 
of  his  having  executed  such  bond.  B.  received  from  C.  the  sum  of  1000  dollars, 
for  which  he  gave  him  his  bond,  and  B.  paid  the  money  to  the  treasurer  of  the 
Company,  for  which  he  received  the  bond  of  the  Company,  payable  to  himself. 
This  bond  was  afterwards  given  up  by  B.,  and  the  debt  of  1000  dollars,  as  well  as 
other  debts  to  other  persons  included  in  another  bond  for  10,000  dollars,  given 
by  the  Turnpike  Company  to  K.  and  H.  It  was  alleged  by  the  plaintiff,  that  this 
bond  for  10,000  dollars  was  given  to  K.  and  H.  in  trust  for  the  several  persons 
whose  debts  were  included  in  it.  but  of  this  there  was  no  positive  proof.  Neither 
was  it  proved  that  B.  transferred  the  Company's  bond  for  1000  dollars  to  K.  and 
H.  or  that 'he  received  any  other  consideration  for  giving  it  up  than  the  bond  to 
K,  and  H.,  in  "which  it  was  included.  Held,  that  B.  by  receiving  the  bond  from 
the  Company,  did  not  discharge  A.  from  his  assumption. 

Held  also,  that  it  was  not  error  to  refuse  to  charge  the  jury,  "  that  putting  the 
amount  of  the  bond  for  1000  dollars  into  the  bond  for  10,000,  and  giving  up  the 
former,  and  amalgamating  that  money  with  the  money  of  other  persons,  was  a 
discharge  of  the  defendant  from  all  liability  upon  any  promise  to  indemnify,  which 
had  been  proved."  Whether  the  large  bond  was  taken  in  trust  for  B.  and  other 
persons  whose  debts  were  covered  by  it,  was  a  subject  of  inquiry  for  the  jury. 
It  was  also  a  subject  of  inquiry  for  the  jury,  whether  the  defendant  was  privy  to 
the  giving  up  of  the  bond  for.1000  dollars  by  B-,  and  assented  to  it;  for  if  he  did 
assent  to  it,  he  was  not  discharged  from  his  responsibility,  though  it  seems,  he 
would  have  been  discharged  if  the  first  bond  had  been  given  up,  and  the  second 
taken  without  his  knowledge. 

ERROR  to  the  Common  Pleas  of  Chester  county,  in  an  action 
brought  by  the  executors  of  Ephraim  Mien,  deceased,  against 
Thomas  Bull,  on  an  assumption  made  by  the  said  Thomas  to  the 
said  Ephraim,  to  indemnify  him  against  a  bond  in  which  the  said 
Ephraim  became  bound  to  a  certain  Joseph  H.  Brinton,  at  the 
yequest  of  the  said  Thomas. 
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The  facts  of  the  case,  and  the  alleged  errors  in  the  proceedings 
in  the  Court  of  Common  Pleas,  will  be  found  in  the  opinion  of  this 
court,  which  was  delivered  hy 

TLGHMAN,  C.  J.  The  first  error  assigned  is,  that  the  two  first 
counts  in  the  declaration,  are  had,  because  no  consideration  i-> 
shown  for  the  defendant's  assumption.  The  first  count  states,  that 
Bull,  in  consideration  that.  Mien,  at  his  special  instance  and  re- 
quest, would  become  bound  to  Brinton  by  his  writing  obligatory, 
in  the  sum  of  2000  dollars,  conditioned  for  the  payment  of  1000 
dollars,  on  the  2d  of  February,  1816,  assumed  upon  himself,  and 
promised  the  said  Mien,  to  indemnify  and  save  him  harmless  from 
all  loj-s  \i\  the  said  writing  obligatory.  It  is  then  averred,  that 
Mien,  giving  credit  to  the  said  assumption,  did  become  bound  to 
the  said  Brinton,  in  the  bond  above  described,  and  that  Bull  had 
failed  in  the  performance  of  his  promise,  suit  having  been  brought 
on  it,  and  the  executors  of  Mien  having  been  compelled  to  pay  the 
money  mentioned  in  the  condition.  It  is  objected  by  the  defen- 
dant, that  it  does  not  appear  on  what  account  the  bond  was  given, 
and  perhaps  it  might  have  been  for  money  borrowed  by  Allen  of 
Brinton,  on  his  own  account.  This,  to  be  sure,  is  a  most  extra- 
ordinary conjecture.  That  Bull  should  have  requested  Mien  to  give 
his  bond  for  money  borrowed  by  Mien  himself,  is  against  all  rea- 
son and  probability.  The  presumption  is,  especially  after  verdict, 
that  the  money  went  to  the  use  of  Bull,  or  some  friend  of  his. 
There  is  nothing  in  the  objection.  The  second  count  differs  from 
the  first  in  some  respects.  It  states,  that  Bull,  beinjr  a  Manager 
and  President  of  "  The  Little  Conestogoe  Turnpike  Company^' 
and  Mien  being  the  agent  of  the  Company,  a  loan  of  money,  1000 
dollars,  having  been  negotiated  with  brinton,  for  the  use  of  the 
Company,  Bull,  in  consideration  that  Mien  would  become  bound 
to  Brinton  in  a  writing  obligatory,  (such  as  is  described  in  the 
first  count,)  promised  to  indemnify  him  ;  and  that  Mien,  trusting 
to  his  promise,  did  become  bound,  &c.  A  breach  is  then  set  forth, 
as  in  the  first  count.  Noxv,  here  is  a  plain  consideration.  Bull  was 
President,  and  consequently,  a  stockholder  in  the  Company,  and 
the  money  was  borrowed  for  the  use  of  the  Company.  Bull, 
therefore,  had  an  interest  in  the  loan.  Mien's  being  an  agent,  was 
no  reason  why  he  should  become  personally  responsible  for  the 
debtpf  the  Company.  It  was  prudent  to  require  indemnity,  and 
the  benefit  which  Bull  received  from  the  loan  was  a  sufficient  cause 
for  his  giving  an  indemnity. 

The  other  errors  assigned  are  to  the  charge  of  the  court,  which 
renders  it  necessary  that  I  should  state  the  evidence. 

The  plaintiff  gave  parol  evidence,  which  in  the  opinion  of  his 
counsel,  was  sufficient  to  prove  the  assumption  laid  in  the  decla- 
ration. This  was  denied  by  the  counsel  for  the  defendant;  and 
whether  it  was  proved  or  not,  was  a  question  for  the  jury.  It  was 
proved,  that  the  sum  of  1000  dollars,  for  which  Mien  gave  his 
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bond  to  Brinton,  was  paid  by  Brinton  to  Mien,  and  by  Mien  to 
the  treasurer  of  the  Turnpike  Company,  for  which  he  received  the 
bond  of  the  Company,  payable  to  himself.     This  bond  was  after- 
wards given  up  by  tftllen,  and  the  debt  of  1000  dollars,  as  well  as 
other  debts,  to  other  persons,  were  included  in  another  bond  for 
10,000  dollars,  given  by  the  Turnpike  Company  to  Josiah  Kirk 
and  Randolph  Harley.     The  plaintiff's  counsel  alleged,  that  this 
bond  for  10,000  dollars,  was  given  to  Kirk  and  Harley,  in  trust 
for  the  several  persons  whose  debts  were  included  in  it.  But  there 
was  no  express  proof  of  that.     Neither  was  it  proved,  that  Mien 
transferred  the  Company's  bond  for  1000  dollars  to  ASr&and  Har- 
ley, or  that  he  received  any  other  consideration  for  giving  it  up, 
than  the  bond  to  Kirk  and  Harley,  in  which  it  was  included.    The 
defendants  counsel  prayed  the  court  to  charge  the  jury,  First, 
"  That  the  loaning  the  1000  dollars,  by  Mien  to  the  Company, 
instead  of  applying  it  to  the  Company's  purposes,  was  an  appro- 
priation thereof  to  his  own  use,  and  discharged  the  defendant  from 
his  assumption/'     The  court  decided  this  point  in  the  negative, 
and  undoubtedly  they  were  right.     The  money  was  borrowed  of 
Brinton  for  the  use  of  the  Company,  and  Mien  paid  it  to  their 
treasurer.     This  was  exactly  according  to  the  intent  of  all  parties. 
When  it  was  in  the  treasury,  the  managers  might  place  it  in  the 
hands  of  their  agent,  or  make  whatever  use  of  it  they  pleased.    But 
it  was  necessary,  for  the  defendant's  sake,  that  the  Company  should 
give  bond  for  it;  and  as  they  received  it  from  Mien,  it  was  very 
proper  that  the  bond  should  be  given  to  him.     Brinton  would  not 
take  their  bond.     He  preferred  the  bond  of  Mien,  and  as  the  de- 
fendant was  to  indemnify  Mien,  he  would  be  entitled  to  the  bene- 
fit of  the  Company's  bond,  in  case  he  should  have  to  pay  the  mo- 
ney, in  consequence  of  his  assumption  to  Mien.  To  say  then,  that 
the  defendant  was  discharged  from  his  assumption,  by  Mlerf's  act, 
in  receiving  a  bond  from  the  Company,  is  in  contradiction  to  the 
intent  of  the  parties,  manifested  by  all  the  circumstances  of  the 
transaction.     The  second  point  on  which  the  defendant's  counsel 
prayed  the  court's  direction  to  the  jury,  was  the  same,  in  sub- 
stance, as  the  first,  though  a  little  varied  in  form.     It  is  unneces- 
sary, therefore,  to  take  further  notice  of  it.     In  the  third  place, 
the  court  was  requested  to  instruct  the  jury,    "that  putting  the 
amount  of  the  1000  dollar  bond,  into  the  bond  for  10,000  dollars, 
and  giving  up  the  former,  and  amalgamating  that  money,  with  the 
money  of  other  persons,  is  a  discharge  of  the  defendant  from  all 
liability  for  any  promise  to  indemnify,  that  has  been  proved." 
The  court  refused  to  give  this  instruction  to  the  jury,  because  the 
law  was  not  so.     The  defendant's  counsel  asked  too  much  of  the 
court.     They  asked  the  court  to  decide  all  the  facts  in  the  cause. 
As  to  the  supposed  amalgamation,  b}'  joining  several  debts  in  one 
bond,  there  is  nothing  in  it.     Each  person  whose  debt  was  includ- 
ed, might  know  his  own  share:  and  it  was  a  matter  susceptible  of 
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proof.  Whether  the  large  bond  was  taken  in  trust  for  Jlllen,  and 
other  persons  whose  debts  were  covered  by  it,  was  a  fair  subject  of 
inquiry,  and  the  jury  alone  could  decide  it.  There  was  another 
very  material  circumstance  tod  :  was  the  defendant  privy  to  the 
giving  up  of  the  1000  dollar  bond,  by  rfllen,  and  did  he  assent  to 
it?  If  he  did,  there  is  no  pretence  for  saying  that  he  was  dis- 
charged from  his  responsibility  by  that  circumstance.  That  he  was 
privy  to  it,  is  probable,  because  he  was  President  of  the  Turnpike 
Company.  I  agree,  that  if  Allen,  without  consulting  the  defendant, 
and  without  his  knowledge,  had  given  up  the  first  bond,  and  taken 
a  second,  by  which  the  time  of  payment  was  prolonged,  the  de- 
fendant would  have  been  discharged,  because  he  was,  in  substance, 
security  for  the  Company.  But  this  also  was  a  matter  for  the 
jury,  and  the  defendant's  counsel  were  wrong  in  requesting  the 
court  to  charge  peremptorily,  that  the  defendant  was  discharged 
from  his  assumption.  The  point  should  have  been  proposed  hy- 
pothelically.  "If  the  jury  should  be  of  opinion,  that  the  first  borfd 
was  given  up,  and  the  second  taken,  without  the  knowledge  of  the 
defendant,  then  the  defendant  was  discharged."  The  second  bond 
was  put  in  suit,  and  judgment  obtained  against  the  Turnpike  Com- 
pany, very  soon  after  its  date.  So  that  it  may  well  be,  that  it  was 
intended  for  the  benefit  of  the  defendant,  as  well  as  of  all  the  other 
persons  whose  debts  were  included  in  it.  I  am  of  opinion,  on  the 
whole,  that  the  plaintiff"  in  error  has  not  supported  any  of  his  ex- 
ceptions, and  therefore,  the  judgment  should  he  affirmed. 

Edwards  and  Kittera  for  the  plaintiff  in  error. 

Dillingham,  contra. 

Judgment  affirmed. 


APRIL  5,  1824.] 

OSBOURN  against  OSBOURN. 

IN    ERROR. 

An  action  of  trespass  is  a  proper  mode  of  recovering  mesne  profits,  alter  a  recovery' 
in  ejectment,  under  (he  acts  of  21st  March  1806,  and  13th  .?/>«.',  Ib07. 

There  is  nothing  in  the  action  of  ejectment  by  writ  under  these  acts  of  assembly, 
which  varies  the  consequence-sofa  recovery  from  those  of  the  common  law,excepl 
wh«TC  expresssly  declared  by  the  legislature. 

It  seems,  thut  if  the  plaintiff  does  not  seek  to  recover  damages  for  a  time  anterior  to 
the  service  of  the  writ  of  ejectment,  the  recovery  in  ejectment  is  conclusive,  and 
estops  the  defendant;  but  if  he  does,  he  must  show  his  title,  and  the  possession  of 
the  defendant. 

ERROR  to  the  Common  Pleas  of  Chester  county  in  an  action  oi 
trespass,  brought  by  Elizabeth  Osboitrn,  the  defendant  in  error, 
and  plaintiff  below,  against  Joseph  Osbourn,  the  plaintiff  in  error, 
to  recover  the  mesne  profits  of  certain  land  which  she  had  recovered 
in  an  ejectment.  The  plea  was,  not  guilty.  After  the  plaintiff 
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had  given  in  evidence  the  record  of  the  ejectment,  and  her  title  to 
the  land  recovered,  the  defendant's  counsel  requested  the  court  to 
instruct  the  jury,  that  an  action  of  trespass,  (as  adopted  in  this 
case,)  was  not  the  proper  remedy  to  enable  the  plaintiff  in  eject- 
ment to  recover  the  mesne  profits  of  the  premises  recovered  in 
the  said  ejectment,  and  that  therefore,  the  present  action  could  not 
be  supported.  But  the  court  refused  thus  to  instruct  the  jury,  and 
on  the  contrary,  delivered  it  as  their  opinion,  that  an  action  of  tres- 
pass was  the  proper  remedy  in  such  a  case^  and  that  therefore,  the 
present  action  could  be  supported.  Under  this  direction  the  jury 
found  a  verdict  for  the  plaintiff  for  1,350  dollars.  The  defendant 
excepted  to  the  opinion  of  the  court. 

Tilghman,  for  the  plaintiff  in  error.  The  question  is,  whether 
after  the  plaintiff  has  recovered  in  ejectment  under  the  act  of  21st 
March,  1806,  the  production  of  the  record  of  tint  ejectment,  is 
sufficient  to  enable  him  to  recover  in  an  action  of  trespass  for  the 
mesne  profits,  without  having  proved  a  trespass.  As  the  law  for- 
merly stood,  where  the  plaintiff  in  ejectment  recovered  by  default, 
it  was  necessary  for  him  in  an  action  for  mesne  profits,  not  only  to 
show  his  title,,  but  to  prove  a  trespass.  And,  as  under  the  act  of 
assembly,  the  plaintiff  may  recover  in  ejectment  without  showing 
a  trespass ;  it  follows,  that  in  an  action  of  trespass  for  the  mesne 
profits,  a  trespass  must  be  proved,  or  the  action  cannot  be  sus- 
tained. Brown  v.  Galloway,  1  Peters  Rep.  292.  Act  of  2-lst 
March,  1806,  Purd.  Dig.  145.  Act  of  13th  rfpril,  1807,  Purd. 
Dig.  146. 

The  court  declined  hearing  Dillingham  and  E.  fngersoll)  for 
the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  On  examining  this  record,  it  presents  nothing 
more  than  simply  an  action  of  trespass  quare  clausum  fregit ,  with 
the  plea  of  not  guilty,  without  any  exception  to  the  evidence  of  the 
record  of  ejectment  between  the  same  parties,  for  the  premises  in 
which  the  trespass  is  stated  to  have  been  committed;  in  which  the 
court  was  requested  to  instruct  the  jury,  that  in  point  of  law,  an 
action  of  trespass  was  not  the  proper  remedy  to  enable  a  plaintiff 
in  ejectment  to  recover  mesne  profits  for  the  premises  recovered 
in  ejectment,  which  instruction  the  court  refused  to  give;  on  the 
contrary,  instructed  them,  that  this  was  a  proper  and  appropriate 
Remedy.  In  this  they  were  unquestionably  right.  The  question 
was  not  made  on  the  trial,  how  far  the  record  of  the  recovery  in 
ejectment  was  conclusive  evidence  of  the  plaintiffs  right  to  recover 
for  mesne  profits,  or  whether  it  was  incumbent  on  a  plaintiff  who 
recovered  in  ejectment,  to  prove  an  actual  entry  and  trespass  in  the 
action  for  mesne  profits.  I  will  not  say  that  the  action  of  trespass 
is  the  only  form  in  which  such  plaintiff  can  recover  under  any  cir- 
rumstances,  yet  I  do  consider  it  as  one  better  calculated  to  do  him 
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complete  justice  than  any  other,  for  it  is  inconsistent,  that  an  ac- 
tion on  an  implied  contract  for  the  use  and  occupation  .could  lie, 
which  the  plaintiff,  in  his  ejectment,  considered  as  a  wrong;  and 
how  the  action  of  ejectment,  and  for  use  and  occupation,  can  be 
consistent,  it  is  difficult  to  conceive,  since  in  the  one,  the  plaintiff 
treats  the  defendant  as  a  trespasser,  and  in  the  other  as  a  tenant  There 
is  nothing  in  the  action  of  ejectment  by  writ,  under  the  act  of 
21st  March,  1806,  that  alters  the  consequences  of  a  recovery  in 
ejectment  from  those  of  the  common  law.  It  substitutes  the  writ 
for  the  declaration;  the  real  for  the  fictitious  parties;  but  the  mode  of 
trial,  the  issue,  the  verdict,  the  recovery,  the  judgment  and  the 
writ  of  possession  are  the  same.  When  the  writ  was  substituted, 
it  was  very  early  discovered,  that  this  reformation,  as  it  was  in- 
tended to  be  by  the  legislature,  would  be  attended  with  doubts  and 
difficulties.  Some  supposed  the  writ  partook  of  the  nature  of  a 
writ  of  right,  where  one  verdict  and  judgment  would  be  con- 
clusive of  the  right  itself.  Difficulties  likewise  arose,  as  to  how 
the  landlord  was  to  be  admitted  to  defend;  as  to  the  mode  in  which 
the  defendant  was  to  enter  his  defence,  and  the  operation  of  the 
sheriff's  return  as  to  parties  in  possession.  The  succeeding  legis- 
lature, .to  remove  these  doubts,  passed  the  supplement  of  13th 
«,2/>riV,  1S07,  in  very  broad  terms,  by  declaring  that  the  writ  of 
ejectment  prescribed  by  the  act  of  1806,  should  give  remedy  as 
fully  and  effectually,  as  in  ejectments  in  the  form  heretofore 
used.  It  prescribes  the  issue  to  be,  that  of  not  guilty ;  provides  for 
landlords  being  made  defendants,  and  declares  that  the  right  is  not 
barred  by  one  verdict  in  ejectment,  though  two  succeeding  ones  in 
favour  of  the  same  party,  do  bar  the  right;  and  it  makes  the  sheriff's 
return  prima  facie  evidence,  that  the  persons  on  whom  he  has 
served  the  ejectment  are  in  possession.  So  that  the  effect  of  a 
judgment  in  ejectment  is  precisely  the  same  as  at  common  law, 
with  the  exception  of  the  bar  of  two  successive  verdicts  and  judg- 
ments. It  is  a  possessory  action,  and  the  legislature  declare,  that 
the  writ  of  ejectment  shall  give  as  full  and  effectual  relief,  as  in  the 
fictitious  form;  they  are  in  substance  and  in  effect  the  same.  If  any 
contrary  doctriae  were  held,  it  would  defeat  the  design  of  the  law, 
and  we  should  be  at  sea  without  chart  or  compass  to  guide  us,  in 
giving  effect  to  this  new  writ,  unknown  to  the  common  law,  and 
undefined  by  the  first  act.  It  was  very  wisely  ordered  by  the  act 
of  April,  1807,  that  it  should  have  the  same  effect  as  the  antece- 
dent form,  by  declaration.  Thus  this  shapeless  writ  is  reduced 
to  a  certain  and  circumscribed  state,  whose  dimensions  and  conse-. 
quences  are  well  ascertained.  Thus  understood,  it  operates  just 
as  the  legislature  intended,  a  substitute  of  the  real  names,  an  aboli- 
tion of  what  seemed  to  the  legislature  a  senseless  and  unintelligi- 
ble jargon,  of  the  fiction  of  lease,  entry  and  ouster,  of  the  nominal 
parties,  the  fable^  and  the  fictitious  characters;  and  the  simple 
writ  introduced.  Of  all  the  fictions  in  the  law,  it  was  the  most 
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innocent  and  the  most  useful,  and  brought  the  right  of  possession 
to  a  direct  issue  on  the  merits,  without  the  least  entanglement  of 
form.  So  have  these  laws  been  construed;  in  this  manner  has  the 
intention  of  the  legislature  been  effectuated,  and  there  is  no  dif- 
ference between  the  consequences  of  a  judgment  in  ejectment  by 
declaration,  and  one  by  writ,  except  where  the  legislature  has  ex- 
pressly declared  it.  I  do  not  know  that  the  question  has  ever  been 
made,  whether  there  is  any  variation  as  to  mesne  profits,  either 
in  the  form  of  the  action,  or  the  effect  of  the  recovery  in  ejectment 
on  that  action.  When  the  action  of  ejectment  remained  in  its  pri- 
mitive state;  while  it  was  strictly  a  remedy  for  a  lessor,  quare 
ejecit  infra  terminum,  there  the  value  of  the  land  during  the  time 
the  defendant  tortiously  held  it,  was  the  measure  of  damages. 
When  the  proceeding  came  to  be  fictitious,  nominal  damages  only 
were  given ;  and  this  introduced  the  action  of  trespass  vi  et  armis, ge- 
nerally called  the  action  for  mesne  profits,  and  it  would  seem,  that 
even  in  the  fictitious  action,  the  plaintiff  may  recover  his  real  da- 
mages by  giving  notice  of  his  intention  to  the  defendant.  Lessee. 
of  Butler  v.  Bigelow,  1  Peters  Rep.  452.  But  the  usual  and  safest 
course  is,  only  to  take  a  verdict  for  nominal  damages,  and  recover 
the  real  damages  in  the  action  for  the  mesne  profits,  and  that  has 
been  the  unvaried  practice,  as  well  before  as  since  the  act  intro- 
ducing the  writ.  When  the  party  proceeded  under  the  common 
law  form,  he  brought  his  action  either  in  his  own  name,  or  that 
of  his  nonjinal  lesseej  in  his  own  name  when  he  intended  to  reco- 
ver damages,  as  for  a  time  anterior  to  the  demise.  Where  he  does 
not  go  for  damages  before  the  time  of  the  demise,  the  recovery 
in  ejectment  estops  the  defendant  from  denying  his  title,  pro- 
vided he  proceeds  only  from  the  time  of  the  ouster,  for  profits 
subsequently  accrued.  If  he  goes  beyond  that,  he  must  prove  a  title 
beyond  it,  and  possession  of  the  defendant  beyond  it.  The  recovery 
for  mesne  profits,  where  the  ejectment  is  under  the  act,  is  in  direct 
conformity  to  this.  If  he  asks  not  for  damages  anterior  to  the  ser- 
vice of  the  writ  of  ejectment,  the  recovery  is  conclusive,  and  es- 
tops the  tenant;  if  he  does,  he  must  show  his  title,  and  the  possession 
of  the  defendant. 

These  appear  to  the  court  to  be  just  principles,  and  the  true  ex- 
position of  the  acts  of  21st  March,  1806,  and  13th  Jlpril,  1807. 
One  would  regret  to  find,  this  remedy  by  ejectment,  which  is  at 
this  day  the  universal  mode  of  trying  possessory  titles,  involved 
in  any  doubt,  by  acts  which  merely  intended  to  change  the  form, 
.and  not  the  operative  effects  of  a  judgment  in  ejectment,  unem- 
barrassed by  the  difficulties  attendant  on  real  actions.  It  is  not 
'changed.  It  has  been- justly  said  of  the  action  of  ejectment,  that 
in  tracing  its  remedy  through  its  several  gradations,  it  has  been 
continually  moulding  itself  to  the  condition  of  the  times,  extending 
its  uses  and  powers  as  the  progress  of  civil  society  rendered  it  ne- 
cessary or  convenient. 

Judgment  affirmed. 
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LEWIS,  surviving  Executrix  of  LEWIS  against  CULBERT- 

SON,  Administrator  of  VANLEAR. 

• 

IN  ERROR. 

After  an  award  of  arbitrators  finding  a  sum  of  money  to  be  due  from  the  plaintiff  to 
the  defendant,  if  on  the  trial  in  the  court  below,  the  plaintiff  refuse  to  submit  to 
a  nonsuit  on  the  recommendation  of  the  court,  it  is  error  to  refuse  to  permit  the 
defendant  to  give  a  set  off  in  evidence,  on  the  ground  that  the  plaintiff  has  not 
supported  his  CUM:. 

WRIT  of  error  to  Chester  county. 

The  original  parties  to  this  suit  in  the  court  below,  were  Isaac 
IV.  fanlear.  plaintiff,  and  Samuel  Lewis*  defendant.  During 
its  pendency  they  died,  and  their  representatives  were  substituted. 
The  plaintiff  declared  in  covenant  upon  a  lease  for  the  payment  of 
rent  The  defendant  pleaded,  covenants  performed,  witli  leave, 
&c.  In  the  life  time  of  the  original  parties,  the  defendant  entered 
a  rule  of  arbitration,  under  the  act  of  21st  March,  1806.  An  award 
was  made  against  the  plaintiff,  and  finding  the  sum  of  2,456  dollars, 
to  be  due  to  the  defendant.  From  this  award  the  plaintiff  appealed. 
On  the  trial,  he  gave  in  evidence  the  lease  containing  the  covenants, 
and  closed  his  case,  without  giving  any  evidence  of  the  breaches  as- 
signed in  the  declaration  ;  when  the  court  declared,  that  he  had 
wholly  failed  to  support  his  action,  and'  recommended  a  nonsuit 
To  this  the  plaintiff  refused  to  submit,  preferring  that  a  verdict 
should  pass  against  him.  The  counsel  for  the  defendant,  then  of- 
fered in  evidence  a  set  off,  of  which  he  had  previously  given  no- 
tice; to  the  admission  of  which,  the  plaintiff  objected.  It  was  re- 
jected by  the  court,  who  sealed  a  bill  of  exceptions.  The  jury 
found  a  general  verdict  for  the  defendant 

After  argument  by  Edwards  and  Condy,  for  the  plaintiff  in  er- 
ror, and  Tilghman,  for  the  defendant  in  error, 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  effect  of  a  nonsuit  would  have  been,  that  the 
report  of  the  arbitrators  would  have  stood,  and  judgment  on  it 
would  have  remained  untouched;  this  was  decided  in  Moore  v. 
Hamilton's  Executors.  The  plaintiff,  to  prevent  this, preferred  that 
a  verdict  should  pass  against  him;  and  when  the  defendant  offered 
evidence  of  his  set  off,  he  objected,  and  the  court  sustained  his  ob- 
jection. To  this  the  defendant  excepted.  The  jury  returned  a  general 
verdict  for  the  defendant,  on  which  judgment  was  entered.  We  can 
easily  see  the  advantage  which  the  plaintiff  proposed  to  himself  by 
this  course,  by  insisting  to  go  on  with  the  trial,  and  objecting  to  the 
evidence  of  defalcation.  If  he  succeeded,  he  got  rid  of  the  sum 
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awarded  against  him,  and  as  he  wonld  obtain  a  verdict  more  fa- 
vourable than  the  award  of  the  arbitrators,  the  costs  of  the  appeal. 
This  was  a  contrivance  which  is  not  entitled  to  any  favour,  an  at- 
tempt to  elude  the  effect  of  the  award,  without  reversing  if  on  the 
appeal;  whereas,  the  act  directs,  "that  judgment  shall  be  entered 
on  it,' and  it  shall  be  a  lien  on  the  party's  real  estate  until  such 
judgment  be  reversed  on  appeal."     By  having  no  case,   he   is 
much  better  off  than  if  he  showed  a  cause  of  action ;  hut  the  re- 
jection of  the  evidence  must  have  been  founded  on  this,  that  the 
plaintiff  not  having  substantiated  any  demand,  there  could  be  no 
counter  demand.  There  was  no  room  for  defalcation,  because  there 
was  nothing  from  which  it  could  be  defalked;  there  could  be  no  set 
off,  because  there  was  nothing  from  which  to  deduct  it.     All  this 
may  be  right  under  the  British  defalcation  acts,  where  there  can- 
not be  any  sum  recovered  by  the  defendant.     The  defendant's 
counter  demand  would  not  be  received  in  evidence,  because  he 
could  gain  nothing  by  it;  it  would  be  useless  then  to  proceed  fur- 
ther. 'But  under  the  defalcation  act  of  1705,  the  provision  goes  much 
further;  "if  it  shall  appear  to  the  jury,  that  the  plaintiff  is  overpaid, 
they  shall  give  a  verdict  for  the  defendant,  and  certify  how  much 
they  find  the  plaintiff  is  in  arrear  to  the  defendant,  which  shall  be 
recorded  with  the  verdict,  and  shall  be  deemed  a  debt  of  record." 
Under  this  act,  the  defendant,  where  his  demand  overruns  that  of 
plaintiff,  is  the  actor,  the  law  gives  him  his  election,  either  to  bring 
his  action,  or  set  it  off.   He  makes  election.   If  it  is  debt  on  a  spe- 
cialty, and  the  set  off  is  by  simple  contract,  and  while  the  matter  is 
sub  lite,   the  six  years  expire,  if  the  plaintiff  could  discontinue 
or  become  nonsuit,  he  might  bring,  a  fresh  action  on  the  bond; 
and  to  the  plea  of  set  off,   might  reply,  the  statute  of  limitations. 
As  I  understand  the  law  on  this  subject,  it  is,  that  the  plea,  or  set 
off,  is  in  its  nature  an  action,  and  that  the  plaintiff  cannot  disconti- 
nue.    On  the.  plea  of  a  tender,  amply  sufficient  to  cover  the  debt 
proved  on  the  trial,  the  plaintiff  cannot  be  nonsuited,  otherwise  he 
might  take  the  money  out  of  court,  and  commence  a  fresh  action; 
and  the  rule,  as  to  nonsuits,  is  this,  that  the  plaintiff  may,  in  ge- 
neral cases,  suffer  a  nonsuit,  unless  there  be  something  on  the  re- 
cord inconsistent  with  this  judgment;  something  on  the  record  to 
prevent  the  plaintiff  from  abandoning  his  suit.     Now  here  there 
was  a  judgment  against  him  quite  inconsistent  with  a  judgment  of 
nonsuit.     Notice  of  set  off  is  equal  to  plea  of  set  off,  which  is  an 
issuable  plea.     If  the  parties  proceeded  to  trial  on  this  issue,  what 
impediment  could  there  be  in  the  defendant's  way  ?     Why  should 
he  not  be  suffered  to  prove  his  issue  ?     There  might  be  something 
in  this,  if  the  judgment  for  defendant,  on  failure  of  plaintiff  to 
prove  any  demand,  were  merely  that  the  defendant  should  go  with- 
out day;    but   here   the.  defendant  may  obtain  something  more; 
a  judgment  for  his  own  demand.     It  is  by  no  means  the  case, 
that  there  may  not  be  a  judgment  of  nonsuit  against  the  plaintiff, 
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for  not  going  to  trial  of  certain  issues,  after  judgment  for  defendant, 
on  demurrer  to  certain  special  pleas,  for  then  the  judgment  would 
be  entered  specially;  a  judgment  that  the  plaintiff  made  default  to 
appear,  &c.  on  these  issues,  and  therefore,  was  nonsuited,  and  that 
the  defendant  should  go  without  day,  as  to  the  residue  also;  but  there 
can  be  no  nonsuit  where  there  is  a  general  judgment  against  the 
plaintiff  for  a  certain  sum;  there  can  be  no  retraxit.  If  there  could 
be,  the  consequence  is  a  necessary  one,  that  the  judgment  against 
him  still  remains.  If  this  judgment  was  to  stand,  this  would  be  a 
strange  record,  where  there  are  two  judgments,  one  for  defendant 
for  an  actual  sum  on  the  report,  the  other  on  the  verdict;  the  one, 
that  defendant  should  recover 2,445  dollars,  his  own  demand,  and  that 
from  the  plaintiff's  demand,  because  he  did  not  support  it,  he  should 
go  without  day.  What  is  to  prevent  execution  being  taken  out 
for  the  sum  awarded,  for  that  judgment  remains  in  full  force  unre- 
versed  on  appeal,  and  the  plaintiff  has  not  succeeded  in  his  appeal. 
So  far  as  respects  this  sum,  the  judgment  is  unimpaired,  and  my 
only  doubt  here  was,  whether  the  judgment  should  not  be  affirmed, 
the  record  remitted,  and  the  plaintiff  in  error  suffered  to  proceed 
on  the  award  and  judgment;  but  as  that  is  not  asked  by  him,  and 
as  there  is  error  in  the  rejection  of  the  evidence  of  set  off,  which 
is  the  only  matter  now  before  this  court,  the  only  error  assigned, 
it  appears  to  them,  there  was  manifest  error  in  rejecting  the  evidence, 
and  that  the  judgment  be  reversed.  The  error  into  which  the  court 
fell  was,  in  not  discriminating  between  the  English  act  of  defalca- 
tion, and  our  law.  A  train  of  reasoning  without  this  discrimina- 
tion, or  attending  to  the  circumstance  of  this  being  an  appeal  from 
a  judgment  for  money  in  favour  of  the  defendant  below,  must  have 
occasioned  this  mistake;  it  would  have  been  obviated  by  adverting 
to  this  state  of  the  record. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PHILADELPHIA,  APRIL  5,  1824.] 

WALKER  against  The  United  States  Insurance  Company. 

If  a  vessel  lying  at  anchor,  be  in  danger  of  being  driven  ashore  in  a  dangerous  place 
by  a  storm,  and  the  captain,  in  order  to  avoid  the  danger,  after  consultation,  cut 
the  cables  and  hoist  sail  for  the  purpose  of  getting  out  to  sea,  or  if  that  be  im- 
practicable, of  going  ashore  elsewhere,  but  in  consequence  of  the  sail  being  car- 
ried away,  the  vessel  becomes  ungovernable,  goes  ashore,  and  founders,  it  is  not 
a  case  of  general  average,  except  so  far  as  respects  the.  cables  and  anchors;  and 
the  insured  is  entitled  to  recover  for  a  total  loss. 

THIS  cause  was  tried  before  his  honour  Judge  GIBSON,  at  Nisi 
Prius*  on  the  llth  December,  1818.  It  was  an  action  upon  a  po- 
licy of  insurance  on  the  schooner  Prudence,  in  which  the  plaintiff 
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claimed  for  a  total  loss.  A  verdict  was  found  for  him  for  4,245 
dollars  70  cents,  subject  to  the  opinion  of  the  court,  whether  upon 
the  evidence,  he  was  entitled  to  recover  for  a  total  loss. 

All  the  evidence  in  the  case  was  embraced  in  the  protest  of  the 
captain,  made  in  conjunction  with  two  seamen,  at  Gibraltar,  on 
the  6th  January,  1813,  and  his  deposition,  subsequently  made  in 
Philadelphia.     From  the  former,  it  appeared  that  the  Prudence 
sailed  from  Fredericks  burg,  Virginia,  with  a  cargo  of  flour  and 
corn,  bound  to  Cadiz.  She  left  the  capes  on  the  27th  October,  and 
arrived  in  sight  of  Cadiz  on  the  30th  November,  when  she  was 
boarded  by  a  British  brig  of  war,  who  sent  her  into  Gibraltar. 
She  was  afterwards  released,  and  while  waiting  for  a  wind  to  pro- 
ceed on  her  destination,  it  began  on  the  28th  of  December  to  blow 
very  hard.     At  day  light,  all  hands  were  called  to  attend  to  the 
cables  and  sails.     The  gale  having  encreased,  with  heavy  squalls 
of  wind  and  rain,  accompanied  with  thunder  and  lightning,  the  sea 
making  a  breach  over  the  vessel  fore  and  aft,  she  began  to  start 
about  eleven  o'clock,  and  was  going  stern  foremost  upon  a^  reef  of 
rocks.     The  jib  was  then  hoisted  to  make  her  pay  round,  but  the 
sheets  having  parted,  this  was  found  impossible,  and  they  were  ob- 
liged to  haul  it  down  again,  by  which  the  vessel  became  wholly 
ungovernable.     The  master  then  put  the  helm  hard  up,  in  order 
to  get  her  into  the  best  place  for  the  preservation  of  the  lives  of  the 
crew,  the  vessel  and  cargo;  and  both  cables  were  cut.     At  half 
past  eleven  o'clock  she  struck,  and  fastened  on  the  landing  place, 
called  the  Ragged  Staff.     About  twelve  o'clock,  the  sea  being 
very  heavy,  and  the  vessel  labouring  much,  she  bilged,  and  every 
thing  was  afloat  fore  and  aft.     On  the  following  day,  the  29th,  the 
masts  were  cut  away  to  prevent  their  working  through  the  bottom 
during  the  continuance  of  the  gale;  very  little  could  be  saved  that 
day.  On  the  30th,  lighters,  with  about  thirty  hands,  were  employ- 
ed to  save  as  much  as  possible.    Many  of  the  barrels  of  flour  were 
found  stove,  the  heads  and  staves  lying  about  the  hold  in  all  direc- 
tions; and  the  corn  was  loose  in  the  hold,  the  bags  having  been  de- 
stroyed. 

The  captain's  deposition  set  forth  substantially  the  same  facts, 
with  the  addition,  that  it  was  his  intention  to  endeavour  to  get  out 
to  sea,  which  he  probably  would  have  effected,  if  the  sheets  had 
not  parted,  which  deprived  him  of  all  power  to  govern  the  vessel. 
A  survey  was  held  on  her  on  the  31th  of  December,  when  the  sur- 
veyors reported,  that  the  expense  of  an  attempt  to  get  her  off,  even 
if  successful,  added  to  the  cost  of  the  necessary  repairs,  would  con- 
siderably exceed  the  value  of  the  vessel,  and  the  captain  was  de- 
cidedly of  opinion,  that  it  would  have  cost  twice  her  value.  On 
his  cross  examination  he  stated,  that  he  hoisted  the  jib  before  the 
cables  were  cut,  for  the  purpose  of  making  her  pay  round.  After 
the  jib  sheets  parted,  and  the  cables  were  cut,  she  immediately 
made  for  the  shore.  She  did  not  go  ashore  within  a  quarter  of  a 
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mile  of  the  place  on  which  she  was  previously  going  stern  foremost. 
If  she  had  gone  ashore  in  that  place,  the  vessel,  cargo,  and  lives  of 
the  crew  would  all  have  been  lost.  After  the  cables  were  cut,  and 
the  helm  put  up,  'she  went  broadside  some  distance,  and  struck. 
She  then  got  off  and  went  head  foremost  ashore.  The  captain  and 
mate  consulted  together  before  the  helm  was  put  up,  the  cables  cut, 
or  the-  jib  hoisted.  They  said  they  were  going  ashore  then,  and 
therefore,  it  was  best  to  cut  the  cables,  and  do  what  they  after- 
wards did,  to  try  in  the  first  place  to  go  to  sea,  and  if  they  could 
not  do  that,  to  go  ashore  elsewhere,  as  they  might  lose  their Jlives 
where  they  were  going. 

J.  Sergeant,  for  the  plaintiff,  stated  the  question  to  be,  whether 
the  evidence  presented  a  case  of  total  loss,  or  of  general  average. 
The  principle  of  contribution  is,  that  a  certain  danger,  is  substituted 
for  one  that  is  uncertain.  But  if  the  danger  be  certain  either  way, 
and  the  master  merely  choose  between  them,  a  case  of  contribu- 
tion does  not  arise.  In  a  case  that  occurred  some  years  ago,  the 
vessel  was  driving  on  a  lee  shore.  The  captain  hoisted  all  sailjto 
carry  her  off,  arid  the  sails  were  carried  away;  but  as  they  were 
destroyed  while  in  their  usual  employment,  it  was  held,  that  they 
were  not  entitled  to  contribution.  In  this  case  there  was  no  vo- 
luntary sacrifice  for  the  general  good,  which  is  the  essential  prin- 
ciple of  general  average.  It  was  the  duty  of  the  captain  to  keep 
the  vessel  off  the  rocks,  and  in  pursuance  of  that  duty,  his  effort 
was  to  get  out  to  sea.  There  was  no  election  to  run  her  ashore  in 
order  to  save  the  cargo  and  crew,  but  when  it  became  obvious,  that 
she  must  go  ashore,  if  she  did  not  get  out  to  seax  a  strenuous  effort 
was  made  for  that  purpose.  This  was  the  leading  object,  and  her 
going  ashore  afterwards,  was  purely  the  effect  of  the  sheets  having 
parted,  which  rendered  her  unmanageable.  There  is  little  analogy 
between  this  case  and  that  of  Sims  v.  Gurnty,  4  Binn.  513. 
There  the  ship  was  saved ;  here  she  was  lost — there,  there  was  a 
consultation,  and  a  selection  of  the  place  at  which  to  run  the  ves- 
sel a  ground ;  here,  there  was  only  the  negative  resolution,  not  to 
go  ashore  at  a  particular  place.  The  effort  was  to  go  to  sea,  and 
all  that  followed  was  accident.  In  Powers  v.  Whitman,  4  M.  fy 
S.  141,  the  ship,  to  avoid  impending  peril,  stood  out  to  sea,  and 
hoisted  a  press  of  sail,  by  which  great  injury  was  suffered,  but  the 
ship  and  cargo  were  saved,  and  it  was  held  not  to  be  a  case  of  ge- 
neral average.  This  is  not  a  case  of  contribution,  because  there 
was  no  selection  of  a  peril;  because  the  loss  was  not  voluntary,  and 
because  the  determination  that  was  formed,  was  frustrated. 

Binney  and  Rawle,  contra. 

This  case  falls  within  the  reason  of  Sims.  v.  Gurney,  and  that 
case  is  supported  by  principles  previously  well  established.  If,  in 
endeavouring  to  escape  from  an  enemy,  or  avoid  foundering,  the 
vessel  be  stranded,  it  is  general  average.  1  Emerigon,  408.  Gray 
v.  Wain,  in  this  court,  2  Serg.  4*  Rawk,  229,  and  Caze  v.  ttify, 
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in  the  Circuit  Court  of  the  United  States,  Id.  238,  note,  in  which  it 
was  held,  that  whether  the  ship  was  lost  or  saved,  did  not  alter  the 
rule,  go  on  the  same  principle.  In  the  present  case,  there  was  a 
voluntary  cutting  of  the  cables,  hoisting  of  the  jib,  &c.  in  order  to 
get  to  sea;  and  during  that  attempt,  an  accident  happened  to  the 
sheets,  which  made  the  loss  inevitable.  There  was  imminent  dan- 
ger of  going  on  the  rocks  where  all  would  have  been  lost.  A  con- 
sultation took  place,  when  the  cables  were  cut;  in  consequence  of 
which,  and  the  carrying  away  of  the  jib  sheets,  the  ship  went 
ashore,  and  the  cargo  was  saved.  This  was  clearly  voluntary. 
The  principle  decided  in  Sims  v  Gurney,  is,  that  if  a  voluntary 
attempt  be  made  to  encounter  a  peril,  in  order  to  escape  a  greater 
one,  though  the  loss  do  not  happen  precisely  by  the  peril  sought, 
and  therefore,  is  not  strictly  the  effect  of  volition,  yet  if  a  loss  take 
place,  which  may  be  traced  back  to  the  voluntary  act,  it  is  a  case 
of  general  average.  It  need  not,  therefore,  be  purely  voluntary 
throughout.  It  is  said  that  there  was  no  affirmative  intention  of 
going  ashore  at  any  particular  place.  This  is  not  necessary.  In 
Sims  v.  Gurney,  the  vessel  went  ashore  at  a  spot  not  contemplated 
by  any  one.  It  is  not  practicable  to  reach  a  particular  spot.  It  is 
also  said,  that  the  intention  was  to  go  to  sea,  which  was  frustrated, 
and  the  vessel  went  ashore  involuntarily.  But  the  captain  states  a 
double  intention ;  either  to  go  to  sea,  or,  to  go  ashore,  and  one  of 
these  things  was  the  only  result  which  could  take  place  after  cut- 
ting the  cables.  The  captain  must,  therefore,  be  considered  as 
having  exercised  his  will  in  relation  to  both.  The  masts  and  cables 
are  without  doubt  general  average.  They  cited  in  argument. 
jEmerig,  621.  Target,  318.  Le  Guidon,  Ch.  5  Art  21.  Covington, 
V.  Roberts,  5  Bos.  $  Pull.  378. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  Leaving  the  authority  of  Sims  v.  Gurney  and 
Smith,  untouched,  it  is  sufficient  to  say,  that  case  does  not  go  as 
far  as  the  case  at  bar.  I  cannot  discover  in  the  facts  submitted  by 
the  jury,  any  settled  determination  to  run  the  vessel  ashore  at  all. 
The  protest  of  the  master  and  his  officers  at  Gibraltar,  and  the  de- 
position of  the  master  here,  comprise  all  the  evidence  in  the  cause; 
and  in  the  protest  it  is  said,  that  when  the  schooner  .began  to  start 
from  her  moorings,  the  jib  was  hoisted  to  make  her  pay  round, 
which  was  found  to  be  impracticable,  as  the  jib  sheets  instantly 
parted,  and  the  sail  was  hauled  down.  The  cables  were  at  the  same 
time  cut,  and  the  helm  was  put  hard  up,  "in  order,"  as  it  is  ex- 
pressed, "  to  get  into  the  best  place  for  the  preservation  of  their 
lives,  vessel  and  cargo"  What  that  best  place  was — whether  a 
particular  part  of  the  shore,  or  the  open. sea,  is  not  stated.  In  the 
deposition,  the  master  swears,  in  his  direct  examination,  "that 
his  intention  was  to  get  out  to  sea,  which  he  probably  would  have 
effected,  if  the  sheets  had  not  parted."  This  undoubtedly  gives  a 
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claim  to  general  average,  for  the  loss  of  the  cables  and  anchors,  but 
for  nothing  else,  as  nothing  else  was  deliberately  sacrificed  to  the 
attainment  of  the  object;  for  an  accidental  loss  which  happens  in 
an  endeavour  to  brinp,  about  a  very  different  event,  is  not  a  subject 
of  compensation;  and  such,  according  to  this  part  of  the  evidence, 
would  be  the  casualty  of  stranding  in  an  endeavour  to  get  out  to 
sea.  It  is  true,  however,  that  it  came  out  in  the  cross  examina- 
tion, that  in  a  consultation  between  the  master  and  his  officers,  be- 
fore any  act  was  done,  it  was  said,  "they  were  going  ashore  then, 
and  therefore,  it  was  best  to  cut  the  cables,  and  do  what  they  after- 
wards did,  to  try  in  the  first  place,  to  go  to  sea;  and  if  they  could 
not  do  that,  to  go  ashore  elsewhere,  as  they  might  lose  their  lives 
where  they  \\here  going."  Hut  even  this  will  not  make  out  the 
plaintiff's  case.  If  there  were,  in  fact,  an  intention  to  run  the  ves- 
sel ashore,  there  was  no  act  done  in  pursuance  of  it,  for  the  "vessel 
became  ungovernable  the  instint  the  cables  were  cut,  and  was  dri- 
ven on  the  rocks  exclusively  by  the  agency  of  the  wind  and  the 
waves.  All  the  acts  were  done  in  furtherance  of  the  intention  to 
get  out  to  sea;  for  it  was  only  when  that  should  be  found  to  be  im- 
practicable, that  the  subordinate  intention  of  running  ashore  was  to 
be  put  in  execution.  I*  never  was  put  in  execution;  and  a  mere 
intention  to  sacrifice  a  part  for  the  good  of  the  whole,  without  an 
net  done  in  pursuance  of  it,  is  insufficient:  it  is  necessary  that  the 
loss  arise  from  the  direct  agency  of  some  one  acting  for  the  general 
benefit.  Hut  if  the  acts  done  are  not  particularly  deferrable  to 
either  intention,  the  consequence  is,  they  were  done  in  pur?uance 
of  no  settled  intention;  and  it  is  not  enough  that  there  be  a  delibe- 
rate intent  to  do  an  act  that  may  or  may  not  lead  to  a  loss:  there 
must  be  a  deliberate  purpose  to  sacrifice  the  thing  at  all  events,  or  at 
the  very  least,  to  put  it  in  a  situation  in  which  the  danger  of  even- 
tual destruction  would  be  increased;  and  it  is  this  deliberate  pur- 
pose combined  with  a  view  to  the  general  welfare,  which  is  the 
distinguishing  feature  between  general  and  particular  average.  But 
how  can  it  be  said,  that  the  vessel  was  devoted  to  destruction  by 
the  master  and  crew,  when  at  the  period  material  to  the  question, 
every  arm  was  nerved  and  every  yard  braced,  to  escape  from  the 
very  destruction  which  ensued  ?  I  readily  concede,  that  the  chances 
between  getting  out  of  the  harbour  and  going  ashore,  were  equal 
or  nearly  so,  although  the  master  thinks  they  were  in  favour  of  the 
first,  and  that  tne  catastrophe  was  occasioned  by  the  accidental 
parting  of  the  jib  sheets;  nor  do  I  este'em  it  of  any  importance  thai 
the  master  and  crew  thought  their  situation  would,  in  any  event, 
be  bettered  by  the  measures  afterwards  taken:  both  are  equally  re- 
mote from  a  deliberate  intention  to  sacrifice  the  ship,  or  to  increase 
the  risque  of  it;  and  without  that,  there  can  be  no  claim  to  general 
average.  I  am,  therefore,  of  opinion,  that  the  plaintiff  is  entitled 
to  judgment  as  for  a  total  loss,  leaving  to  the  defendant  the  right 
to  pursue,  against  the  cargo,  or  those  who  are  responsible  in  re- 
VOL.  xi.  '  I 


o-6  SUPREME  COURT  [Philaddplua, 

(Walker  v.  The  United  States  Insurance  Company.) 

spect  of  it,  for  contribution  for  the  loss  of  the  cables  and  anchors, 
and  of  the  masts  which  were  cut  away  while  the  vessel  was  on  the 
rocks  ;  as  well  as  for  any  other  sacrifice  of  the  rigging  or  hull, 
which  can  be  shown  to  have  been  made  for  the  common  benefit. 

Judgment  for  plaintiff. 


[PHILADELPHIA,  AFH.II.  5,  1824.] 

PIM  against  DOWNING  and  STALKER,  Executors  of 
STALKER,  who  was  Guardian  of  the  minor  children  of 
MITCHtfNOR. 

If  it  be  made  out  to  a  reasonable  probability,  that  a  debt  has  been  lost  by  the 
neglect  of  a  guardian,  he  is  responsible  ;  but  not  otherwise. 

If  a  guardian  consent  to  the  misapplication  of  the  money  of  their  ward,  by  his  co- 
guardian,  particularly  if  he  have  it  in  his  power  to  secure  it,  he  is  answerable. 

THIS  case  came  before  the  court  on  an  appeal  from  the  decree  of 
the  Orphans'  Court  of  Chester  county,  confirming  the  settlement 
of  the  account  of  the  appellees,  Joseph  M.  Downing  and  Jane 
Stalker,  executors  of  Thomas  Stalker  deceased,  who,  in  conjunc- 
tion with  William  Pirn,  was  guardian  of  the  minor  children  of 
John  Mitchenor  deceased.  -The  father  of  the  minors  died  in  Au- 
gust, 1814,  leaving  a  widow  named  t/lnne  and  three  children. 
Letters  of  administration  were  granted  to  his  widow  and  Ryner 
Mitchenor  his  brother.  In  Februry,  1815,  the  administrators 
applied  to  the  Orphans'  Court  to  appoint  William  Pirn  sole  guar- 
dian of  the  minors,  which  the  court  refused/to  do ;  but  in  the  fol- 
lowing May,  appointed  him  and  Thomas  Stalker  joint  guardians. 
In  October,  1816,  the  administrators  settled  an  account  in  the  Re- 
gister's office,  in  which  they  acknowledged  a  balance  to  be  due  to 
the  estate  amounting  to  one  thousand  four  hundred  and  sixteen 
dollars  and  twenty-three  cents.  This  account  was  confirmed  on  the 
6th  of  November,  1816.  Thomas  Stalker  died  in  May,  1820, 
leaving  the  appellees  his  executors.  In  March,  1822,  William 
Pirn,  the  surviving  guardian,  was  dismissed  by  the  Orphans'  Court, 
without  having  settled  an  account  of  his  guardianship  ;  and  John 
Pirn,  the  appellant,  appointed  in  his  place.  At  this  time  JRyner 
Mitchenor,  Jinn  Mitchenor^  and  William  Pirn  were  all  insolvent. 
In  March,  1822,  on  the  petition  of  John  Pirn,  the  new  guardian, 
the  appellees  were  cited  to  settle  the  guardianship  account  of  their 
testator,  and  at  the  following  court  an  account  was  filed,  to  which 
the  appellant  excepted,  on  the  ground,  among  others,  that  the  ex- 
ecutors had  not  charged  the  estate  of  the  guardian  with  two-thirds 
of  the  sum  of  one  thousand  four  hundred  and  sixteen  dollars  and 
twenty-three  cents,  acknowledged  by  the  administrators  of  John 
Mitchenor  to  be  in  their  hands.  The-  exceptions  were  overruled 
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by  the  Orphans'  Court,  and  the  account  confirmed  ;  upon  which  this 
appeal  was  entered. 

It  appeared  on  the  hearing,  that  after  the  death  of  John  Mitche- 
nor, his  widow  took  all  the  household  goods,  valued  at  two  hundred 
and  ninety-seven  dollars  and  twenty-five  cents,  at  the  appraisement; 
and  she  and  William  Pirn  having  entered  into  partnership,  under 
the  firm  of  William  Pirn  and  Co. ,  they  took,  at  the  appraisement, 
all  the  store  goods  belonging  to  the  estate,  amounting  to  one  thou- 
sand five  hundred  and  eighty-four  dollars  and  fifty-seven  cents. 
The  whole  amount  of  the  inventory,  including  outstanding  debts, 
was  nearly  five  thousand  dollars.  The  books  of  John  Mitchenor 
were  placed  in  the  store/  of  Pirn  and  Co.,  who  received  the  debts 
due  to  the  estate,  and  put  the  money  into  the  drawer  of  the  firm, 
out  of  which  the  creditors  of  John  Mitchenor  were  paid.  In  this 
drawer  the  money  received  for  debts  due  to  the  estate  of  John 
Mitchenor,  and  for  goods  sold  by  Pirn  and  Co.  were  mixed.  An 
entry,  however,  was  made  in  a  book  of  all  money  received  and 
paid  on  account  of  Mitchenor's  estate.  These  proceedings  were 
known  to  Thomas  Stalker,  who  was  told  by  Ryner  Mitchenor, 
one  of  the  administrators  of  John  Mitchenor,  that  he  was  collecting 
the  debts  of  the  estate,  and  paying  the  money  to  Pirn  and  Co;  and 
that  he  got  money  from  them  for  the  use  of  the  estate.  Stalker 
told  him  to  continue  to  pay  the  money  to  Pirn  and  Co.;  and  when 
the  estate  was  settled,  he  would  take  the  balance,  if  any,  out  of  their 
hands.  In  consequence  of  these  instructions,  he  paid  all  the  money 
he  received,  except  about  sixty  dollars,  to  Pirn  and  Co.  Ryner 
Mitchenor  removed  to  Columbia  in  the  spring  of  1S16,  when  he 
considered  himself  in  good  circumstances.  He  took  with  him  be- 
tween fifteen  hundred  and  two  thousand  five  hundred  dollars.  He 
afterwards  became  insolvent,  and  made  a  general  assignment.  On 
his  removal,  he  showed  to  Thomas  Stalker  a  paper,  exhibiting  the 
situation  of  John  Mitchenor' s  estate  as  follows: 

"  Balance  in  the  hands  of  the  administrators,  $  297,96 

Balance  in  the  hands  of  William  Pirn  and  Co.  789,69 

Book  accounts  settled  for  in  the  office,  but  not 

collected, 328,23 

The  above  is  the  situation  of  the  accounts  at  the 
time  when  the  administrators  settled  their  ac- 
counts in  the  office  Nov.  1816. 

Signed,  "  Ryner  Mitchenor^' 

This  paper,  and  the  books  of  John  Mitchenor,  with  a  list  of  the 
debts  due  to  the  estate,  he  left  with  llrilliam  Pirn.  On  the  1st  of 
•April,  1816,  William  Pirn  and  Jinn  Mitckenor  dissolved  part- 
nership and  sold  their  goods  to  Brown  and  Baldwin.  William 
Pirn  received  the  whole  of  the  purchase  money,  amounting  to 
about  two  thousand  two  hundred  dollars,  with  the  consent  of  Ann 
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Mitchenor,  who  told  him  "it  was  for  the  children."  He,  how- 
ever, lent  her  in  June,  1817,  three  hundred  dollars  of  this  money, 
and  told  Thomas  Stalker  of  it.  Upon  the  dissolution  of  the  part- 
nership, William  Pirn  went  to  live  with  Thomas  Stalker,  and 
took  with  him  the  partnership  books,  to  collect  the  debts.  Here- 
sided  with  him  two  years,  and  received  two  hundred  dollars  a  year 
wages.  Stalker  knew  that  Pirn  had  in  his  hands  the  money  re- 
ceived from  Brown  and  Baldwin,  and  borrowed  from  him  at  dif- 
ferent times,  while  he  resided  with  him,  one  thousand  dollars,  which 
was  returned.  In  1818,  William  Pirn  began  to  keep  store  at 
Downingstown  on  his  own  account.  At  this  period  Thomas 
Stalker  owed  him,  on  private  account  eight  hundred  dollars,  which 
he  paid  him.  Some  time  before  this,  Stalker  asked  Pirn,  if  he  had 
the  money  of  the  minors  in  hand  ;  to  which  he  answered,  that  he 
had  the  greater  part.  Stalker  knew  that  he  employed  the  money 
in  trade,  to  which  he  made  no  objection,  and  did  not  request  him 
to  put  it  out  at  interest.  When  William  Pirn  went  to  Dow- 
ningstown to  keep  store,  he  was  worth  two  thousand  four  hundred 
dollars,  which  he  received  under  his  mother's  will,  and  took  with 
him  about  eighteen  hundred  dollars,  including  money  belonging  to 
his  wards.  He  was  then  clear  of  debt.  His  credit  continued  good 
until  1820  or  1821,  when  he  became  insolvent.  A  levy  was  made 
on  his  goods  by  the  sheriff  in  the  year  1819,  when  Thomas  Stalker 
became  his  security;  but  his  credit,  it  was  sworn,  was  not  affected 
by  this  circumstance.  In  the  year  1817  Thomas  Stalker  told 
William  Pirn,  that  he  ought  to  push  the  administrators  for  the 
balance  in  their  hands;  to  which  he  replied,. that  he  did  not  think 
they  were  able  to  pay.  Thomas  Stalker  himself  received  no  mo- 
ney from  the  estate  of  John  Mitchenor^  except  thirty-five  dollars, 
for  rent.  At  the  time  the  hearing  took  place  in  this  cause,  Wil- 
liam Pirn  held  about  seven  hundred  dollars  of  his  ward's  money. 

The  health  of  Thomas  Stalker  was  much  impaired  three  years 
before  his  death.  Several  months  prior  to  his  dissolution,  he  be- 
came too  weak  in  body  to  attend  to  business;  and  towards  the  con- 
clusion of  his  life,  his  mind  was  impaired. 

Upon  these  facts,  it  was  contended  by  Dillingham  and  Edwards 
for  the  appellant,  that  Thomas  Stalker  was  responsible  for  two- 
thirds  of  the  balance  appearing  in  the  administration  account  to  be 
due  to  the  estate  of  John  Mitchenor^ 

1st.  Because,  having  permitted  the  sum  of  two  hundred  and 
ninety-seven  dollars  to  remain  in  the  hands  of  the  administrators, 
without  taking  any  steps  to  recover  it,  the  money  was  lost. 

2d.  Because,  by  his  act,  agreement,  and  direction,  the  balance 
came  into  the  hands  of  William  Pirn,  his  co-guardian,  in  conse- 
quence of  which  it  was  lost. 

3d.  Because  he  knew  that  he  was  appointed  guardian  expressly 
for  the  security  of  the  money  of  his  wards;  promised  the  acting  ad- 
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minstrator  that  he  would  get  the  money  into  his  hands  as  soon  as 
the  estate  was  settled;  actually  had  the  money  in  his  hands,  and 
then  paid  it  over  to  William  Pirn,  knowing  it  was  to  be  invested 
in  trade,  in  consequence  of  which  it  was  lost. 

In  support  of  these  positions,  they  cited  2  Madd.  Ch.  121,  123. 
(New  York  Ed.  1M7.)  7  Sac.  Ah.  ( ffi/Ji.  Ed.}  183.  184,  417. 
a  Jlac.  Ab.  32,  417.  Monell\.  Monell,  5  Johns.  Ch.  R.  283.  2 
Fonb.  Kq.  1S1.  . 

Tilghmun,  contra,  referred  to  2  Madd.  Ch.  141,  2,  4. 

The  opinion  of  the  court  was  delivered  by 

TILCIIMAN,  C.  J.  The  appellees,  Joseph  M.  Downing  and 
Jane  Stalker,  executors  of  Thomas  Stalker,  deceased*  (who, 
together  with  Il'illiam  Pirn,  was  a  guardian  of  the  minor  children 
of  John  Mitchenor ,  deceased,)  were  cited  by  the  Orphans'  Court 
of  Chester  county,  to  settle  the  guardians'  account  of  their  testator. 
They  accordingly  appeared  and  settled  the  account.  John  Piin, 
the  appellant,  contended  before  the  Orphans'  Court,  that  the  ap- 
pellees should  be  charged  with  two-thirds  of  the  sum  of  fourteen 
hundred  nnd  sixteen  dollars  and  twenty-three  cents,  the  balance 
which  appeared  to  be  due  from  the  administrators  of  John  Mitche- 
nor, on  the  settlement  of  their  administration  account,  the  remain- 
ing third  part  belonging  to  the  widow.  But  the  court  was  of  opinion 
that  the  appellees  were  not  chargeable  with  that  sum,  and  there- 
upon an  appeal  was  entered.  The  administrators  of  John  Mitche- 
nor  are  insolvent,  and  William  Pirn,  who  was  co-guardian  with 
Thomas  Stalker,  is  also  insolvent.  The  question  is,  whether 
Thomas  Stalker,  who  did  not  receive  any  of  the  money  which 
belonged  to  the  minors,  acted  in  such  a  manner,  as  to  render  him- 
self responsible  for  the  money  which  was  in  the  hands  of  his  co- 
guardian,  or  of  the  administrators  of  John  Mitchenor. 

John  Mitchenor  died  \n\.%ugitst,  1S14,  leaving  a  widow,  (*ftnn, 
Mitchenor,}  and  three  infant  children.  On  the  3d  of  September, 
1814,  administration  on  his  estate  was  granted  to  his  widow,  Jinn, 
and  his  brother,  Ryncr  Mitchenor.  In  May,  1815,  Thomas 
Stalker  and  Il'illiam  Pirn,  (brother  of  the  widow  Mitchenor,) 
were  appointed  by  the  Orphans'  Court  guardians  of  the  children. 
About  eight  months  previous  to  this,  William  Pirn  had  gone  into 
partnership  in  trade  with  his  sister,  the  widow  Mitchenor,  and  they 
had  taken  the  store  goods  of  John  Mitchenor  (who  also  had  been 
a  trader,)  at  their  appraised  value.  The  firm  of  this  partnership 
was,  Jni/ium  Pirn  and  Co.  Thus,  one  of  the  partners  (Ann 
Mitchenor,)  was  administratrix  of  her  husband,  and  the  other 
Il'illiam  Pirn,)  guardian  of  the  children'.  Hence  it  happened,  that 
the  concerns  of  the  partners  became  mingled  with  (he  estate  oi' 
John  Mitchenor.  Money  received  for  the  sale  of  goods,  and  mo- 
nev  received  on  account  of  debts  due  to  Mitchenor's  estate,  were 
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kept  in  the  same  drawer,  and  money  was  taken  out  of  the  drawer, 
to  pay  the  debts  of  John  Mitchenor.  A  book  however  was  kept, 
in  which  entries  were  made  to  show  what  was  received,  and  paid, 
on  account  of  Milchenor's  estate.  It  is  a  circumstance  of  some 
weight  in  this  cause,  that  before  Thomas  Stalker  consented  to  ac- 
cept the  guardianship,  he  was  informed,  that  the  court  had  refused 
to  appoint  William  Pirn  sole  guardian;  so  that  he  must,  have  been 
sensible  that  he  was  the  person  principally  confided  in.  After  his 
appointment,  Ryner  Mitchenor  (one  of  the  administrators,)  gave 
him  information  of  the  manner  in  which  the  business  of  the  estate 
was  transacted,  at  the  store  of  William  Pirn  and  Co. ;  to  which  he 
made  no  objection;  and  being  asked  by  Ryner  Mitchenor,  whether 
he  should  go  on  to  deposit  the  money  received  by  him,  in  the 
drawer  of  Pirn  and  Co.,  Stalker  answered,  that  he  might  do  so, 
and  as  soon  as  the  accdunt  of  the  administrators  was  settled,  he 
(Stalker,)  would  take  charge  of  the  money.  In  May,  1816,  Ry- 
ner Mitchenor  removed  from  Chester  county,  to  Columbia,  in 
Lancaster  county,  having  paid  all  the  money  which  he  had  re- 
ceived of  John  Mitchenor's  estate  (except  about  sixty  dollars,)  to 
William  Pirn  and  Co. ;  in  consequence  of  the  conversation  which 
had  passed  on  that  subject  between  him  and  Thomas  Stalker.  In 
November,  1816,  the  administrators  of  Thomas  Stalker  settled 
their  account ;  on  which  a  balance  of  fourteen  hundred  and  sixteen 
dollars  and  twenty-three  cents  was  due  from  them  to  the  estate. 
Before  this  settlement,  on  the  1st  of  Jlpril,  1816,  William  Pirn 
and  Jinn  Mitchenor  dissolved  their  partnership,  and  sold  their 
stock  of  goods  to  Brown  and  Baldwin  for  a  considerable  sum; 
which,  together  with  the  outstanding  debts,  the  widow  Mitchenor 
requested  William  Pirn  to  receive,  and  keep  it  as  the  guardian  of 
her  children,  after  paying  the  partnership  debts.  The  widow's 
share  of  her  husband's  personal  estate  she  had  received,  having 
taken  all  the  household  goods  at  the  appraisement,  and  received  as 
much  money  besides  as  would  make  up  the  balance  of  her  one-third. 
When  the  partnership  of  William  Pirn  and  Co.  was  dissolved, 
Pirn  went  to  live  with  Thomas  Stalker,  who  was  a  farmer,  and 
received  from  him  wages  at  the  rate  of  two  hundred  dollars  a  year, 
for  working  and  superintending  the  farm.  Pirn  swears,  that  when 
he  went  to  live  with  Stalker,  he  had  about  six  hundred  dollars  in 
his  hands  as  guardian,  and  received  one  hundred  dollars  more  af- 
terwards; so  that  in  the  whole,  there  is  about  the  sum  of  seven 
hundred  dollars  now  due  from  him  as  guardian.  He  has  been  re- 
moved from  the  guardianship  by  the  Orphan's  Court,  and  John 
Pirn  (the  appellant,)  appointed  in  his  place.  William  Pirn,  having 
lived  about  two  years  with  Thomas  Stalker,  opened  a  store  at 
Downingstown,  where  he  did  business  for  about  three  years,  and 
then  became  bankrupt  He  says,  that  before  he  opened  this  store, 
he  had  received  a  legacy  of  two  thousand  four  hundred  dollars  from 
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his-mother;  and  he  took  with  him  to  Downingstown  about  eighteen 
hundred  dollars,  including  the  money  of  the.  minors,  Thomas 
Stalker  was  informed  by  William  Pirn  of  the  situation  of  Mitche- 
nor's  estate.  He  told  Pirn,  he  ought  to  press  the  administrators 
for  the  money  due  from  them ;  but  Pirn  did  not  think  it  worth 
while,  supposing  that  they  were  unable  to  pay  it.  Thomas  Stalker 
was  informed  also  of  the  money  which  was  in  the  hands  of  Pirn, 
:is  guardian,  but  never  proposed  to  him  to  secure  it  or  have  it  put 
out  at  interest.  On  the  contrary,  he  borrowed  money  to  the  amount 
of  one  thousand  dollars  of  Pirn,  at  different  times,  which  he  paid 
him;  and  (what  is  very  important,)  knowing  that  Pirn  was  going 
to  employ,  not  only  his  private  funds,  but  the  money  which  he  held 
as  guardian,  in  trade,  he  paid  him  eight  hundred  dollars  just  be- 
fore lie  opened  his  store  at  Downingstown.  It  appears,  that  Tho- 
mas Stalker  was  in  bad  health  for  two  or  three  years  before  his 
death,  which  took  place  in  May,  1820.  In  the  first  place,  then, 
was  Thomas  Stalker  responsible  for  the  balances  due  from  the  ad- 
ministrators of  Thomas  Mitchenor,  which,  supposing  seven  hun- 
dred dollars  to  have  been  paid  to  the  guardians,  and,  deducting  the 
widow's  third,  would  be  about  two  hundred  and  seventy-four  dol- 
lars. In  case  of  gross  negligence,  trustees  are  responsible.  But 
I  cannot  say  that  the  evidence  in  this  case  is  sufficient  to  fix  the 
responsibility  on  Thomas  Stalker.  It  has  been  said,  at  the  bar, 
that  the  sureties  in  the  administration  bond  are  insolvent;  but 
that  part  of  the  case  is  very  obscure.  We  have  had  no  evidence 
about  it.  We  know  not  whether  they  were  in  good  credit  during 
Stalker's  life,  or  whether  there  was  a  probability  of  getting  the 
money,  if  they,  on  the  administrators  themselves  had  been  sued. 
n'i.'/ia?n  Pirn  told'  Thomas  Stalker  that  a  suit  would  answer  no 
purpose.  If  it  had  been  made  out,  to  a  reasonable  probability, 
that  the  debt  had  been  lost  by  the  neglect  of  the  guardians,  Stalker 
would  have  been  answerable.  But  I  do  not  think  it  has.  Let  us 
consider,  then,  how  the  case  stands,  as  to  the  seven  hundred  dolr 
lars  received  by  William  Pirn,  the  co-guardian.  How  far  one 
trustee  shall  be  responsible  for  money  received  by  another,  is  a 
very  delicate  and  important  subject,  on  which  the  law  does  not 
appear,  to  be  yet  well  settled.  It  is  sufficiently  settled,  however, 
for  the  present  purpose.  It  is  clear  enough,  that  where  one  who 
does  not  receive  the  money  consents  that  the  other  should  mis- 
apply'it,  particularly. where  he  has  it  in  his  power  to  secure  it, 
he  is  responsible.  I  am  sorry  that  a  loss  should  fall  upon  an  in- 
nocent old  man,  whoso  energy  was  probably  weakened  by  bodily 
infirmity;  but  the  circumstances  of  this  case  are  too  strong  to  be 
got  over.  Besides,  while  trustees  are  protected,  as  long  as  they 
act  with  reasonable  diligence,  it  is  of  great  moment  that  the  inte- 
rests of  minors  should  not  be  sacrificed.  Now,  Thomas  Stalker 
ought  to  have  been  particularly  on  his  guard,  as  he  knew  that  his 
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responsibility  was  depended  on.     His  colleague  was  a  young  man, 
without  fortune,  not  fit  to  be  trusted  alone.     He  knew  that  the 
property  of  the  children  was  in  the  hands  of  this  colleague.     He 
had  him  in  his  house,  and  employed  him  in  the  business  of  his 
farm.     One  cannot  help  perceiving,  that  he  had  it  in  his  power 
to  do,  what  was  his  duty;  that  is,  either  to  have  the  money  put 
out  at  interest,  or  insist  on  William  Pirn's  giving  good  security 
for  it.     But  instead  of  that,  how  strange  was  his  conduct!     He 
borrowed  money  of  Pirn,  from  time  to  time,  probably  this  very 
money,  (for  it  was  mixed  with  Pirn's  other  money;)  and,  when 
he  knew  that  Pirn  was  going  to  employ  it  in  trade,  and  had  an  op- 
portunity of  securing  it,  he  suffered  it  to  be  misapplied.     Nothing 
would  have  been  easier,  than  to  secure  it.     He  had  eight  hundred 
dollars  in  his  hands;  he  might  have  insisted,  that  the  seven  hun- 
dred dollars  which  belonged  to  the  children,  should  not  be  put  to 
the  hazard  of  trade  without  good  security.     I  consider  this  money 
as  perfectly  under  his  control;  and  his  parting  with  it,  under  the 
circumstances  of  the  case,  a  breach  of  trust.     It  is  said  by  the 
Chancellor,  in  the  case  of  Monellv.  Monell,  (5  Johns.  Ch.  R.  286,) 
that  "  if  money  be  paid  to  one  trustee,   by  the  act,  direction,  or 
agreement  of  the  other,  where  he  had  it  in  his  power  to  controul 
or  secure  it,  he  is  responsible."     And  in  2  Madd.  64,  141,  (Hart- 
ford Ed.}  it  is  laid  down,  that  if  a  trustee  consent  that  his  co-trus- 
tee shall  detain  a  sum  of  money  belonging  to  the  trust  estate,  both 
are  responsible.      Thomas  Stalker  was  extremely  negligent,  in 
not  pressing  for  security  in  the  year  1818,  when  William  Pirn's 
goods  were  levied  on  by  the  sheriff,  and  be  himself  became  security 
for  him.     This  surely  was  enough  to  put  him^on  his  guard,  and 
yet  he. suffered  the  money  of  the  infants  to  remain  in  jeopardy, 
without  an  effort  to  secure  it.     From  the  evidence  laid  before  us» 
if  Pirn  had  been  pressed,  after  the  levy  on  his  goods,  there  would 
have  been  a  good  chance  of  his  finding  security;  for  several  wit- 
nesses say,  that  he  was  in  pretty  good  credit,  till  after  the  time  of 
Stalker's  death.    I  am  clear,  therefore,  that  Stalker  is  responsible 
for  the  sum  of  seven  hundred  dollars,  which  was  in  the  hands  of 
William  Pirn,  as  guardian.    And  he  should  pay  interest  too,  from 
the  time  that  the  breach  of  trust  can  be  fairly  fixed  on  him.  •  This 
may  be  said  to  be  about  the  1st  of  January,    1818.     Perhaps  it 
might  be  carried  farther  back,  but  as  it  is  difficult  to  fix  the  precise 
period,   I  would  settle  it  so  as  to  be  sure  of  -doing  no  injustice  to 
Stalker.     From  the  evidence  of  William  Pirn,  it  certainly  could 
not  have  been  later  than  the  1st  of  January,  1818,  when  Stalker 
consented  to  the  misapplication  of  the  money.     I  am  of  opinion, 
therefore,  that  the  decree  of  the  Orphans'  Court  should  be  reversed, 
and  the  estate  of  Thomas  Stalker  charged  with  the  sum  of  seven 
hundred  dollars,  and  interest  thereon  from  the  1st  of  January, 
1818.  Judgment  reversed. 
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THE  COMMONWEALTH  against  MURRAY. 

An  information  in  the  nature  of  a  writ  of  quo  warranto,  will  not  be  granted,  to  show 
by  what  authority  the  defendant  exercises  the  office  of  minister  of  a  religious  so- 
ciety, where  the  party  moving  for  the  information,  and  the  defendant,  do  not 
cuim  under  the  same  charter  of  incorporation. 

Quire,  How  it  would  be,  if  they  did  claim  under  the  same  charter? 

ON  a  former  day,  Milnor  obtained  a  rule  to  show  cause,  why  an 
information  in  nature  of  a  writ  of  Quo  warranto,  should  not  be 
filed  against  Simon  Murray,  to  show  by  what  authority  he  ex- 
ercised the  functions  of  minister,  in  charge  of  IVesley  church,  in 
Lombard,-  between  Fifth  and  Sixth  streets  in  the  city  of  Phila- 
delphia. The  application  was  made  on  behalf  of  Robert  Brown 
and  others,  in  whom  the  legal  title  to  the  church  was  vested,  and 
who  alleged,  that  they  represented  the  majority  of  an  association, 
formed  for  religious  worship,  without  charter.  It  appeared  on  the 
hearing,  that  the  congregation  was  divided  into  two  parties.  That 
to  which  those  who  moved  for  the  information  belonged,  on  the 
5th  of  January,  1824,  gave  notice  by  public  advertisement,  that 
an  election  would  be  held  on  the  23d  of  the  same  month,  to  choose 
a  minister  and  trustees  of  the  church.  On  the  day  appointed,  an 
election  was  held,  when  Edward  Johnson  was  chosen  minister. 
Trustees  were  at  the  same  time  elected.  On  the  17th  of  January, 
the  other  party,  who  were  called  the  IVesley  Church  party,  in- 
serted in  the  newspapers  an  advertisement,  protesting  against  the 
meeting  called  by  their  opponents,  and  giving  notice  of  another 
meeting,  to  be  held  on  the  9th  of  February,  to  consider  of  the 
charter  of  incorporation,  and  for  other  purposes.  On  the  3d  of 
February,  the  same  party  published  in  another  advertisement,  the 
rules  for  holding  the  approaching  election;  and  declared  that  the 
polls  would  be  closed,  if  danger  of  tumult  were  perceived.  On 
the  9th  of  February,  the  election  was  accordingly  held  by  the 
fl'c&ley  church  party;  the  charter  was  accepted,  and  Simon  Mur- 
ray confirmed  as  minister.  It  was  proved  that  Murray  received 
no  salary  from  the  church,  for  his  services. 

In  support  of  the  rule  to  show  cause,  Milnor  and  Rawle  cited 
Bull.  N.  P.  210,  211,  212.  2  Kyd.  on  Corp.  432.  3  Bl.  Com.  262. 
Jacob's  Law  Diet.  Quo  warranto.  1  Mr.  299.  2  *S7r.  1196. 
Commonwealth  v.  Woelper,  3  Strg.  4*  P.awle,  29.  Common- 
wealth v.  Cain  and  others,  5  Serg.  4*  Rawle,  510. 

C.  J.  Ingersoll  contended,  that  a  Quo  warranto  was  not  a  matter 
of  course,  and  could  not  be  granted  in  a  case  like  this.     He  cited 
,Kyd.  on  Corp.  432.     Commonwealth  v.  Rosseter,  2  Sinn.  36O. 
Case  of  St.  Mary's  Church,  1  Sergt.  4*  Rawle,  535. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  A  rule  having  been  laid  on  the  defendant,  to 
show  cause  why  an  information,  in  nature  of  a  Quo  warranto,  should 

VOL.  xi.  K 
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not  be  filed  against  him,  to  show  by  what  authority  he  exercises 
the  functions  of  "  Minister  in  charge  of  Wesley  Church."  It  is 
objected  by  his  counsel,  that  the  religious  office  which  he  exer- 
cises, is  not  the  subject  of  a  Quo  warranto. 

The  statute  of  9  *ftnn.  ch.  20,  not  having  been  extended  to  this 
commonwealth,  all  our  proceedings  in  nature  of  Quo  ivarranto  are 
at  common  law.  The  ancient  writ  of  Quo  warranto  having  been 
found  inconvenient,  has  been  long  discontinued,  and  the  informa- 
tion in  nature  of  Quo  warranto  adopted  in  lieu  of  it.  But  informa- 
tions are  not  granted,  except  in  cases  where  the  writ  itself  would 
have  lain.  We  must  inquire,  therefore,  what  those  cases  are.  The 
object  of  the  writ  of  Quo  warranto  seems  to  have  been,  to  remove 
some  usurpation  of  the  rights  or  prerogatives  of  the  crown.  It  is 
defined  by  Blackstone  (3  Com.  262,)  to  be  "in  nature  of  a  writ 
of  right  for  the  king,  against  him  who  claims,  or  usurps,  any 
office,  franchise,  or  liberty,  to  inquire  by  what  authority  he  sup- 
ports his  claim,  in  order  to  determine  the  right."  Now,  of  what 
nature  is  the  office  held  by  the  defendant?  It  appears  by  the  affi- 
davits laid  before  us,  that  he  acts  as  a  minister  or  pastor  of  the 
Wesley  church;  an  office  to  which  no  salary  is  attached,  although 
he  has  received  a  small  sum  from  several  members  of  the  congre- 
gation, as  a  charitable  donation,  in  consideration  of  his  age  and 
infirmity.  It  is  difficult  to  conceive  how  he  has  usurped  any  right 
or  prerogative  of  this  commonwealth.  We  have  no  established 
church.  Every  religious  society  is  left  to  the  management  of  its 
own  concerns.  They  elect  their  ministers  as  they  please.  The 
government  has  nothing  to  do  with  it.  It  appears,  that  the  legal 
title  of  the  Wesley  church  is  vested  in  trustees,  and  that  the  con- 
gregation is  divided  into  two  parties.  Those  by  whom  the  de- 
fendant is  supported  have  lately  obtained  a  charter  of  incorpora- 
tion, under  which  the  defendant  was  elected  minister.  But  their 
opponents,  at  whose  instance  the  rule  to  show  cause,  &c.  was  laid, 
disdain  the  charter,  and  stand  upon  the  voluntary  association  by 
which  the  whole  congregation  was  united,  before  the  church  was 
built.  And  they  have  elected  another  minister  of  the  name  of 
Johnson.  Each  party  asserts  itself  to  be  a  majority  of  the  whole 
congregation.  Those  who  move  for  the  information,  say,  that 
they  have  no  other  remedy.  But  that  is  not  the  case.  An  eject- 
ment may  be  brought  for  the  church,  in  the  name  of  the  trustees, 
and  then,  it  may  be  tried  which  party  is  entitled  to  the  possession. 
Indeed,  it  is  in  proof,  that  an  indictment  for  a  forcible  entry  and 
detainer  is  now  depending.  The'office  of  minister  of  a  church  is 
no  way  connected  with  the  administration  of  justice.  Neither  is 
it  a  right,  or  franchise,  which  belongs  to  the  commonwealth.  An. 
information  has  been  granted  against  one  who  exercised  the  office 
of  a  conf  table.  (2  Sir.  1213,  Kex  v.  Gotidge.)  So,  against  one 
who  exercised  the  office  of  bailiff  of  an  ancient  ville.  (2  Sir. 
836,  Rex  v.  Boyles.)  So,  against  one  who  exercised  the  office  of 
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a  trustee  for  the  superintendance  of  a  public  port,  under  a  sta- 
tute. (1  Str.  299.)  In  the  t»vo  first  of  these  cases,  the  adminis- 
tration of  justice  was  concerned:  in  the  last,  the  king's  prerogative. 
An  information  lies  against  one  who  claims  an  exclusive  right  of 
ferry  over  a  public  river.  There  again,  prerogative  comes  in 
question,  and  besides,  the  public  is  much  interested.  But  an  in- 
formation has  been  refused,  to  try  the  validity  of  the  election  of 
a  churchwarden.  (2  Sir.  1106.  Rex  v.  Dawbcny.)  There  are  two 
cases  in  which  rules  to  show  cause,  &c.  have  been  granted  by  this 
court,  to  decide  the  validity  of  the  election  of  vestrymen  and 
churchwardens;  The  Commonwealth,  \.  Cain,  5  Xerg.  «$•  Rawle, 
510,  and  The  Commonwealth  v.  tfroe/pcr,  3  Serg.  8?  Rawle,  29, 
52.  In  the  former  the  rule  was  discharged,  and  in  the  latter  it 
was  made  absolute;  and  the  defendant  was  convicted  and  removed 
from  office.  Hut  in  both  these  cases,  the  parties  on  each  side 
claimed  under  the  same  charier,  neither  was  it  questioned  whe- 
ther an  information  would  lie;  both  being  willing  to  have  the  elec- 
tion decided  in  that  way.  In  the  present  instance,  those  who  press 
the  information  disdain  the  charter.  And  in  this  they  are  very 
right  ;  for  if  the  charter  is  to  govern,  the  case  is  against  them. 
No  authority  has  been  shown  for  an  information  in  a  case  like  the 
present.  Its  being  a  very  convenient  remedy,  is  not  cause  suffi- 
cient. And,  indeed,  if  convenience  were  to  be  consulted,  there  are 
two  sides  to  the  question.  By  interfering  too  promptly  in  dis- 
putes of  this  kind,  we  might  introduce  a  flood  of  business,  which 
would  sweep  every  thing  else  out  of  court.  It  is  the  opinion  of 
the  court,  that  this  is  not  a  case  proper  for  an  information ;  and 
therefore  the  rule  should  be  discharged. 

Rule  discharged. 


,  APRILS,  1824.] 

MANN  against  DUNGAN,  Assignee  of  MORRIS. 

IN    ERROR. 

In  an  action  by  the  assignee  of  a  bond,  the  defendant  may  giv  e  in  evidence,  by  way 
of  set-off,  articles  of  agreement  between  himself  and  the  oblige*:,  for  th?  sale  of 
real  estate,  by  the  former  to  the  latter,  in  which  the  parties  bind  thcmsc  Ivcs  in  * 
sum  certain,  to  be  paid  by  the  party  failing  to  the  party  complying  with  tlie  con- 
tract ;  whether  such  sum  be  considered  as  a  penalty,  or  in  the  nature  of  stipu- 
lated damages. 

ON  the  return  of  the  record  of  this  case,  accompanying  a  writ 
of  error  to  the  Common  Pleas  of  Rucks  county,  it  appeared,  that 
H  was  an  action  of  debt  on  a  bond  bearing  date  the  loth  ofdpril, 
1814,  given  by  John  'Mann,  the  defendant  below,  to  Elizabeth 
Morris,  by  whom  it  was  assigned  on  the  29th  of  March,  1822,  to 
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Thomas  Dungan*  the  plaintiff.  The  defendant,  having  pleaded 
payment  and  set-off,  gave  nol.ice  that  he  should  offer  in  evidence 
on  the  trial,  the  demand  and  bargain  embraced  in  a  certain  article 
of  agreement,  entered  into  between  the  said  John  Mann  and  the 
said  Elizabeth  Morris,  on  the  llth  of  December,  1821;  and  fur- 
ther, that  he  should  prove,  that  by  the  express  promise  of  the 
said  Elizabeth  Morris,  the  money  demanded  by  the  plaintiff  was 
to  make  part  of  the  purchase  moYiey  of  the  house  and  lot,  for  the 
sale  of  which  the  said  article  was  entered  into.  By  this  article, 
John  Mann  agreed  to  sell  to  Elizabeth  Morris,  a  house  and  lot  in 
Doylestown,  for  which  she  agreed  to  pay  him  eleven  hundred 
dollars  on  the  1st  of  Jlpril,  1822,  and  to  secure  the  remainder  of 
the  purchase  money  by  bond.  A  deed  was  to  be  executed  and 
possession  delivered  on  the  first  or  second  of  the  same  month.  For 
the  performance  of  this  agreement,  the  parties  bound  themselves 
"  in  the  sum  of  two  hundred  dollars,  to  be  paid  by  the  party  failing 
to  the  party  observant."  This  article  of  agreement  was  offered  in 
evidence  under  the  notice  of  set-off,  unconnected,  so  far  as  ap- 
peared from  the  bill  of  exceptions,  with  an  offer  to  prove  the  pro- 
mise alleged  in  the  notice  to  have  been  made  by  Elizabeth  Morris, 
that  the  bond  on  which  suit  was  brought,  should  constitute  part  of 
the  purchase  money.  The  counsel  for  the  plaintiff  objected  to  its 
being  given  in  evidence,  and  the  court  sustained  the  objection  ; 
upon  which  the  defendant's  counsel  tendered  a  bill  of  exceptions. 

On  the  argument  in  this  court,  Brinton  and  Co ndy  assigned  for 
error,  1st,  The  refusal  of  the  Court  of  Common  Pleas  to  admit  in 
evidence  the  article  of  agreement  above-mentioned,  which,  had 
they  been  permitted  to  give  it  in  evidence,  and  to  show  perform- 
ance on  the  part  of  the  plaintiff  in  error,  and  failure  of  perform- 
ance on  the  part  of  Elizabeth  Morris,  would,  they  contended, 
have  been  evidence  that  two  hundred  dollars  were  due  by  virtue 
of  the  said  article,  to  the  plaintiff  in  error,  as  liquidated  damages, 
or  that  the  whole  amount  of  the  consideration  money,  mentioned 
in  the  said  article,  was  due  to  him,  provided  he  chose  to  insist  on 
its  performance.  In  support  of  this  exception  they  cited  2  Pothier, 
93,  98.  Evans's  Ed.  referred  to  3  Johns.  Cas.  299,  note.  Lowe  v. 
Peers,  4  Burr.  2225.  Esp.  N.  P.  239.  Ray  v.  Duke  of  Beaufort, 
2  Atk.  190.  I  Fonb.  141.  Hobsonv.  T'-evor,  2  P.  Wms.  191.  2 
Fes.  528.  2  Pow.  on  Cont.  136.  Howard  v.  Hopkins,  2  Atk.  371. 
Wheeler  v.  Hughes,  I  Dall.  23.  M-Collough  v.  Houston,  1  Dall. 
441.  Gourdon  v.  Ins.  Co.  of  N.  A.  1  Binn.  432,  note.  3  Yeates, 
331.  S.  C.  Bury  v.  Hartman,  4  Serff.  fy  Ra-wle,  177, 178. 

2d.  The  refusal  of  the  court  below  to  admit  the  said  articles  in 
evidence,  was  erroneous,  also,  because  the  defendant  below  was 
thereby  prevented  from  showing  to  the  court  and  jury,  the  equita- 
ble defence  mentioned  in  the  notice  of  special  matter  and  set-off; 
viz.  that  by  the  express  agreement  of  the  obligee,  the  bond  upon 
which  this  suit  was  brought,  was  to  be  considered  a  part  of  the 
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purchase  money  of  the  house  and  lot,  agreed  to  be  sold  by  the  said 
article  of  agreement. 

Morris,  for  the  defendant  in  error,  cited  Ntdriffe  v.  Hogan,  2 
Burr.  1024.  fforvlet  \. Strikland,  Cowp.  56.  Dunlop  \.  Speer, 
3  Binn.  169.  Gogel  \.  Jaccby,  5  Serg.  8?  Rcnvle,  117. 

The  opinion  of  the  court  was  delivered  by 

<ii»n\,  J.  Whatever  maybe  due  under  the  articles,  might 
clearly  hnve  been  set  off  against  the  bond,  while  it  remained  in  the 
hands  of  the  obligee.  The  sum  of  two  hundred  dollars,  agreed 
to  be  paid  by  the  party  failing  to  the  party  complying,  is  in  the 
nature  of  stipulated  damages,  or  it  is  not.  If  it  be  the  former, 
either  party  might  have  rescinded  the  contract,  without  incurring 
any  liability  but  the  payment  of  the  two  hundred  dollars,  which, 
being  a  sum  certain,  might  undoubtedly  be  set  off;  but,  if  it  be  a 
penalty,  it  may  be  relieved  against,  by  decreeing  a  compensation, 
to  be  liquidated  by  a  jury.  But  this  construction,  while  it  would 
render  Mrs.  Morris,  the  vendee,  liable  to  the  recovery  of  uncer- 
tain damages  in  an  action  at  law,  would,  at  the  same  time,  place 
her  in  the  predicament  of  a  party  who  is  compellablc,  at  the  option 
of  the  vendor,  to  execute  the  contract  in  specie,  by  paying  the 
purchase  money,  for  which,  in  this  state,  an  action  might  be  main- 
tained at  lav,-.  Whether  the  two  hundred  dollars  ought  to  be  con- 
sidered as  stipulated  damages,  or  as  a  penalty,  it  is  unnecessary  to 
decide,  as  under  either  construction,  the  liability  of  the  vendee 
might  be  set  up  against  herself  under  the  plea  of  set-off.  It  does 
not  appear,  nor  is  it  necessary  that  we  should  know,  in  which  of 
these  two  ways  the  vendor  intended  to  avail  himself  of  this  sup- 
posed liability.  But  it  is  contended,  that,  however  this  may  be 
with  respect  to  the  obligee,  her  assignee  stands  in  superior  equity, 
and  that  the  set-off  cannot  be  urged  against  him.  '  To  this  it  is 
answered,  that  it  was  agreed  at  the  execution  of  the  articles,  that 
this  bond  should  be  deducted  from  whatever  might  be  due  under 
Ihe  articles,  and  that  the  defendant  intended  to  follow  the  intro- 
duction of  the  articles,  with  evidence  of  that  fact.  Such  an  agree- 
ment would  undoubtedly  operate  as  an  extinguishment  of  the  bond; 
at  least  pro  tanto.  But  no  offer  of  such  evidence,  in  connexion 
with  the  articles,  appears  in  the  record;  and  we  are  therefore  to 
consider,  whether  without  evidence  of  such  an  agreement,  the  ar- 
ticles were  competent,  as  affording  a  substantive  ground  of  set-off 
against  the  assignee.  A  debt  due,  but  not  payable  at  the  time  of 
the  assignment,  may  be  set  off,  although  a  debt,  which  became  due 
afterwards,  cannOL  Jf,  then,  the  two  hundred  dollars  be  consi- 
dered as  a  penalty,  the  case  is  clear  of  doubt;  the  purchase  money 
would  be  a  debt  presently  due,  but  payable  in  future:  but,  if  stipu- 
lated damages,  then  such  damages  take  the  place  of  the  purchase 
money,  for  which  they  are  an  equivalent,  and  thus  by  relation,  be- 
come a  debt  which  was  due  at  the  time  of  the  assignment  It  is 
the  business  of  the  assignee  to  call  on  the  obligor  previously  to  the 
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assignment,  to  ascertain  whether  he  has  an  existing  defence  ;  and, 
although  he  might  not  be  affected  by  notice  of  a  state  of  things, 
that  might,  by  the  happening  of  a  contingency,  end  in  a  state  of 
indebtedness,  yet  such  a  case  is  very  different  from  the  present, 
where  it  was  certain,  from  the  beginning,  that  the  vendor  would 
have  a  valid  claim  against  the  vendee,  for  the  purchase  money,  or 
for  at  least  a  part  of  the  two  hundred  dollars,  either  as  a  penalty 
or  as  stipulated  damages.  I  am  of  opinion,  therefore,  that  the  set- 
off  is  available  against  the  plaintiff  as  assignee,  and  that  the  court 
erred  in  rejecting  the  articles. 

Judgment  reversed  and  a  venire,  facias  de  novo  awarded. 


[PHILADELPHIA,  APRIL  8,  1824.] 

FRANCIS  INGRAHAM.  against  JOHN  HALL,  for  the  use  of 

MAXWELL. 

IN   ERROR. 

Where  A.  was  indebted  to  B.  upon  a  quantum  meruit  for  services  performed,  and 
B.  drew  a  draft  of  sight,  for  a  part  of  his  claim,  in  favour  of  C.  upon  A.,  which 

A.  refused  to  pay,  but  afterwards  gave  B.  a  check  for  the  amount  of  the  draft, 
saying  that  "  it  was  in  full  of  the  draft,"  it  was  held  that  B.  had  a  right  to  credit 
the  check  to  his  own  general  account  for  services  performed,  and  was  not  bound 
to  appropriate  the  amount  to  the  payment  of  the  draft,  which  being  dishonoured, 

B.  and  C.  had  a  right  to  consider  as  a  nullity. 

"Where  a  suit  is  brought  for  the  use  of  a  party  who  is  discharged  as  an  insolvent 
debtor  pending  the  action,  the  court  will  permit  such  action  to  be  marked  for 
the  use  of  the  assignees,  at  the  trial  of  the  cause. 

A  party  cannot,  by  assigning  a  part  of  his  claim  to  another,  divide  an  entire  cause 
of  action,  nor  by  any  means  sustain  more  than  one  suit  for  it ;  and  if  two  suits  be 
brought  a  recovery  in  the  first,  it  is  a  conclusive  bar  to  the  second. 

As  to  the  application  of  the  rule  quicquid  solvitur,  solvitur  ad  modum  aolventis, 

ERROR  to  the  Common  Pleas  of  Philadelphia  county. 

An  action  was  brought  before  Alderman  Keppele  by  the  defend- 
ant in  error,  John  Hall,  for  the  use  of  Harrison  Hall,  to  recover 
a  balance  of  fifty  dollars,  alleged  by  John  Hall  to  be  due  to  him  by 
Francis  Ingraham,  the  plaintiff  in  error  upon  a  quantum  meruit, 
for  .services  rendered  by  Hall,  in  the  execution  of  a  commission  in 
the  case  of  Miller  v.  Wilmer  in  the  Supreme  Court,  a  suit  in  which 
Ingraham  was  interested.  In  the  commission  John  Hall  was 
the  sole  commissioner  named  by  the  parties.  The  alderman  gave 
judgment  in  favour  of  Hall,  from  which  Ingraham  appealed;  and, 
upon  the  trial  in  the  court  below,  Hall  gave  in  evidence,  a  letter 
addressed  by  himself  to  Ingraham  and  PVilmer's  counsel,  dated 
the  1st  of  •August,  1819,  stating  the  manner  in  which  he  should 
execute  the  commission,  and  Ingraham's  answer  to  that  letter, 
dated  August  14th,  1819;  in  which  he  gave  Hall  notice,  that  he 
would  not  deem  himself  responsible  for  any  expenses  incurred  by 
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Hall  in  executing  the  commission  in  the  manner  pointed  out  by 
him  in  his  letter  of  the  1st  of  August,  1819.  Hall  also  gave  in 
evidence  a  draft,  drawn  by  himself  upon  Ingraham,  -payable  at 
sight,  for  fifty  dollars,  in  favour  of  Harrison  Hall,  and  part  of  a 
letter  from  himself  to  Harrison  Hall,  enclosing  the  draft,  and  re- 
ferring to  a  former  letter  .of  Ingraham's,  which  he  alleged  autho- 
rized him  to  draw  for  fifty  dollars,  and  stating  to  Harrison  Hall 
that  he  should  use  money  of  his,  which  he  had  collected,  to  that 
amount.  Payment  of  the  draft,  it  was  proved,  was  refused  by 
Ingraham  when  it  was  presented.  He  then  gave  in  evidence  the 
commission,  as  executed  by  himself,  in  the  case  of  flliller  v.  IV il- 
mer,  and  rested  his  case.  The  plaintiff  in  error,  after  opening  his 
case  to  the  jury,  gave  in  evidence  his  check,  dated  the  9th  of  No- 
vember, 1819,  in  favour  of  John  Hall,  which  was  paid  at  bank; 
and  it  was  proved,  or  admitted,  that  when  he  gave  the  check  to 
Hall,  he  said,  "it  was  in  full  of  the  draft;"  but  that  Hall  said, 
*'  he  would  not  receive  it  as  such,"  or  that  "  it  was  not,"  or  words 
to  that  effect.  He  further  gave  in  evidence  a  bill,  rendered  to  him 
by  John  Hall,  in  the  following  words  and  figures: 

"  Francis  Ingraham,  Esq.  to  John  Hall,  Dr. 

For  his  services,  including  his  disbursements  in  taking 
depositions  under  a  commission  from  the  Supreme 
Court,  in  the  case  of  Miller  v.  Wilmer,  $  125,00 

Cr.  By  cash  received  on  account  from  Harrison  Hall,  50,00 

Balance,  75,00 

January  3d,  1830." 

He  further  gave  in  evidence  the  docket  of  Alderman  Keppele, 
and  read  the  entry  of  the  action,  and  judgment,  from  which  the 
appeal  then  iu  question  was  had  ;  and  also  the  entry  of  another  ac- 
tion, in  which  John  Hall  was  plaintiff  and  himself  defendant;  in 
which  twenty-five  dollars  were  claimed  by  Hall,  as  the  balance  of 
his  demand  for  services  in  executing  the  above-mentioned  commis- 
sion, but  in  which  no  proceedings  were  had,  except  the  issuing 
and  service  of  a  summons  ;  and  rested  his  case. 

The  defendant  in  error,  in  reply  to  the  case  made  by  the  plain- 
tiff in  error,  gave  in  evidence  a  letter,  dated  the  27th  of  Novem- 
ber, 1819,  from  Harrison  Hull  to  Francis  Ingraham,  stating  his 
extremrf  want  of  the  amount  for  which  the  draft  was  drawn,  and 
his  desire  to  receive  it;  and  also,  a  letter  from  John  Hall  to  In- 
graham,  dated  the  llth  of  October,  1819,  at  Sunbury,  express- 
ing a  hope  that  he  would  pay  the  draft:  he  then  concluded  his  case, 
claiming  a  verdict  for  fifty  dollars,  and  interest  from  1819. 

The  counsel  for  the  plaintiff  in  error,  on  the  trial,  took  several  ex- 
ceptions in  point  of  law  to  a  recovery  by  the  defendant  in  error. 

1.  That  as  Harrison  Hall  had  been  discharged'  as  an  insolvent 
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debtor  while  the  action  was  pending,  it  could  not  be  supported  in 
its  present  form;  but  the  Court  permitted  the  action  to  be  marked, 
during  the. trial,  to  the  use  of  the  assignee  of  Harrison  Hull,  and 
instructed  the  jury  that  the  action  so  marked  might  well  be  sus- 
tained. 

2.  That  the  suit  should  have  been  brought  upon  the  draft  drawn 
by  John  Hall  upon  Ingraham,  there  being  au  express  undertaking 
by  Ingraham  before  the  draft  was  drawn  to  accept  it;  but  the  court 
charged  the  jury  that  the  action  might  be  sustained  (as  it  was  brought) 
in  the  name  of  John  Hall  for  the  use  of  Harrison  Hall,  for  the 
balance  of  account  claimed,  notwithstanding  the  drawing  of  the 
bill,  and  the  correspondence  relating  to  it. 

3.  That  the  check  of  the  9th  of  November,  1819,  for  fifty  dol- 
lars, having  been  appropriated  by  Ingraham  to  the  payment  of 
the  draft,  was  a  full  payment  of  the  sum  for  which  this  action  was 
brought.     But  the  court  charged,  that  as  at  the  time  John  Hall  re- 
fused so  to  receive  it,  or  appropriate  it,  especially  as  he  was  not  the 
owner  or  possessor  of  the  draft,  he  had  a  right  to  credit  it  to  the 
general  account  for  services  performed. 

4.  That  the  plaintiff,  John  Hall,  by  assigning  a  part  of  his  claim, 
could  not  subject  the  defendant  to  more  than  one  action  for  what 
was  at  first  an  entire  claim.    The  court  agreed  with  the  defendant's 
counsel,  that  a  cause  of  action  could  not  be  split  up  or  divided;  but 
charged  that  the  facts  gave  rise  to  no  such  question :  but  that  it 
might  arise,  if  the  subsequent  action  for  twenty-five  dollars,  brought 
before  the  same  alderman  should  be  carried  on,  and  could  only 
come  in  question  in  that  suit. 

The  jury  found  a  verdict  in  favour  of  the  defendant  in  error  for 
fifty  dollars. 

The  charge  of  the  court  was  reduced  to  writing  at  the  request  of 
the  plaintiff  in  error,  and  came  up  with  the  record. 

The  plaintiff  in  error  assigned  general  errors,  and  the  following 
specific  errors : 

1.  That  the  court  charged  the  jury  that  the  action  might  be  sus- 
tained (as  it  was  brought)  in  the  name  of  John  Hall  for  the  use  of 
Harrison  Hall,  for  the  balance  of  account  claimed,  notwithstand- 
ing the  drawing  of  the  draft,  and  the  correspondence  relating  to  it. 

2.  That  the  court  charged  the  jury,  that  the  check  of  the  9th  of 
November,  1819,  though  appropriated  by  Ingraham  to  the  pay- 
ment of  the  draft  drawn  by  John  Hall  in  favour  of  Harrison  Hall, 
was  not  a  full  payment  of  the  sum  for  which  the  action  was  brought 
in  the  Common  Pleas,  because  John  Hall  refused  so  to  receive  it, 
or  appropriate  it,  especially  as  he  was  not  the  owner  or  possessor 
of  the  draft,  and  that  John  Hall  had  a  right  to  credit  it*o  his  gene- 
ral account  for  services  performed. 

3.  That  the  court  charged  the  jury,  that  the  facts  gave  rise  to 
no  such  question,  as  that  John  Hall,  by  assigning  part  of  his  claim, 

could  not  subject  the  defendant  to  more  than  one  action  for  what 
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\vas  at  first  an  entire  claim.;  but  that  it  might  arise  if  the  subsequent 
action  for  twenty-five  dollars,  brought  before  the  same  alderman, 
should  be  carried  on,  and  could  only  come  in  question  in  that  suit. 

Ingruham,  for  the  plaintiff  in  error,  declined  arguing  the  first 
specific  error  assigned:  as  to  the  second  error,  he  contended,  1. 
That'  there  could  be  no  doubt  as  to  the  right  of  the  debtor  to  ap- 
propriate money  that  he  pays,  when  he  is  indebted  upon  two  ac- 
counts, or  is  liable  to  several  claims,  to  the  extinguishment  of  any 
one  that  he  pleases ;  and  that  the  right  of  appropriation  devolved 
upon  the  creditor,  only  in  cases  where  the  debtor  refused  or  ne- 
glected to  make  it  himself.  (Mayor  of  Alexandria  \.  Patten,  4 
Cranch,  317.  Cremer  v.  Higginson,  I  Mason's  Rep.  324.) 
Here  the  payment  was  made  to  John  Hall,  who  thereby  became 
the  agent  of  the  plaintiff  in  error,  for  the  purpose  of  paying  over 
the  money  to  Harrison  Hall,  for  whose  benefit  a  trust  was  raised, 
and  it  was  a  breach  of  good  faith  on  the  part  of  John  Hall,  to  refuse 
tiy  apply  the  money  to  meet  that  trust.  Suppose  Ingraham  had 
been  the  inhabitant  of  another  state,  and  had  remitted  this  money 
to  Hall,  directing  him  to  pay  Harrison  Hall ;  could  any  other 
creditor  have  attached  it?  Could  Hall  have  attached  in  his  own 
hands?  The  cases  are  express  that  he  could  not.  (United  States 
v.  I'uughan,  3  Minn.  394.  Stevenson  v.  Pemberton,  \  Dull.  3. 
•pless  v.  ff'e/s/i,  4  DalL  279.)  Suppose  it  had  been  remitted  to 
him,  would  his  having  a  claim  on  another  account,  enable  him  to 
divert  the  remittance  from  its  destination?  Ingraham  had  no  in- 
tention, and  did  no  act  to  place  this  money  in  John  Hall's  hands, 
unclothed  with  a  trust;  it  was  Harrison  Hairs  the  moment  it  left 
tngrafamt  possession,  accompanied  by  the  declaration  that  he 
made  a  particular  appropriation  of  it;  and  even  bankruptcy  would 
not  have  defeated  the  right  of  the  creditor  to  whose  use  it  was  des- 
tined. Hassall  v.  Smithers,  (12  Ves.  jun.  119.)  is  this  very  case. 
Sir  WILLIAM  GRANT  puts  the  decision  on  the  principle  contended 
for.  Besides,  Hall  was  responsible  to.  Harrison  Hall  as  the  drawer 
of  the  draft,  and  because  he  took  his  money  after  he  drew  it;  and 
Ingraham  was  responsible  to  Harrison  Hall  before  the  payment, 
because  he  had  undertaken  to  accept  the  draft  before  it  was  drawn, 
and  that  amounted  to  an  acceptance.  (Coolidge\.  Pay  son,  2  Wheat. 
Kt'j).  66. )  But  there  was  more  than  aft  appropriation  by  Ingraham  ; 
for  Hull  in  his  bill  says,  "  by  cash  received  on  account  from  Har- 
t-i.\'tn  Hall" — and  that  amount,  if  Jhe  appropriated  the  check  to  his 
own  use,  as  well  as  Harrison's  money,  would  reduce  his  demand 
to  twenty-Jive  dollars;  so  that  upon  the  whole  case  he  could  not 
recover. 

2.  There  was  error  in  the  charge,  as  assjgned  in  the  third  specific 
error;  for  it  is  not  very  intelligible  to  say,  where  the  plaintiff  has 
divided  his  avowed  claim  of  seventy-five  dollars,  and  brought  two 
actions  for  it,  one  to  recover  fifty,  and  the  other  twenty-Jive  dol- 
lars, that  a  question  cannot  arise  in  either  action,  as  to  the  power 

VOL.  xi.  L 
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of  the  plaintiff  to  split  up  an  entire  cause  of  action,  because  it  is 
directly  in  contradiction  to  the  facts  of  the  case.  And  why  is  the 
principle  conceded  by  the  court  below,  to  apply  only  to  the  last 
action  ?  Clearly  the  allegcta  and  probata  would  be  as  much  at 
variance  in  the  first  action  as  the  last,  and  a  plaintiff  might  reco- 
ver a  sum  of  thirty  dollars  upon  a  note  for  three  hundred  dollars, 
without  showing  any  payments,  if  such  be  the  law.  Suppose  In- 
graham  had  suffered  a  judgment  by  default  in  both  actions,  and 
had  then  taken  a  certiorari;  both  judgments  must  have  been  re- 
versed. The  case  of  Smith  v.  Jones,  (15  Johns.  Rep.  229.)  de- 
cides the  very  point. 

Ewing,  for  the  defendant  in  error.  The  plaintiff  in  error  has 
changed  his  ground  in  this  court:  in  the  court  below,  he  contended 
that  he  owed  nothing  to  the  plaintiff  upon  a  quantum  meruit.  (The 
court  informed  Mr.  Eiving,  that  the}T  were  confined  to  the  record 
in  the  case  before  them.)  When  John,  Hall  refused  to  make  the 
appropriation,  Ingraham  should  have  demanded  his  money  back 
again.  This  is  in  reality  but  one  claim,  and  credit  is  given  for  fifty 
dollars  paid,  and  the  plaintiff  has  by  his  own  act  reduced  the  de- 
mand to  one  hundred  dollars.  He  must  therefore  lose  the  twenty-five 
dollars  for  which-  the  second  action  was  brought  before  the  magis- 
trate, which  is  what  the  court  below  meant  when  they  said,  that  they" 
agreed  with  the  counsel  for  Ingraham  as  to  the  division  of  an 
entire  claim,  but  that  the  principle  could  not  be  applied  to  this 
case. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  was  an  action  brought  before  Alderman  Kep- 
pele  by  the  defendant  in  error,  John  flail,  to  recover  a  balance  of 
fifty  dollars,  alleged  to  be  due  to  John  Hall  from  Ingraham  for 
services  rendered.  The  alderman  gave  judgment  for  the  plaintiff, 
and  this  appeal  was  then  entered.  One  short  view  of  this  case  dis- 
poses of  all  the  objections.  During  the  performance  of  these  ser- 
vices, John  Hall  applied  to  his  expenses  fifty  dollars  of  money 
collected  by  him  for  his  son  Harrison.  Ingraham  authorized 
John  Hall  to  draw  on  him  for  this  amount,  which  he  did  in  favour 
of  Harrrison  Hall.  This  draft  Ingraham  refused  to  accept.  He 
afterwards  drew  his  check  in  favour  of  John  Hall;  and  when  he 
delivered  it  to  him,  he  said  it  was  in  full  of  the  draft.  John  Hall 
said  he  would  not  receive  it  as  such,  or  that  it  was  not,  or  words 
to  that  effect.  By  the  transcript  filed,  it  appears  to  have  been  a  suit 
in  the  name  of  John  Hall  for  the  use  of  H.  Hall  for  fifty  dollars; 
less  by  twenty-five  dollars,  after  deducting  this  check  of  fifty  dol- 
lars, than  John  Hall's  demand.  John  Hall  brought  an  action  some 
time  after  on  the  same  account  for  twenty-five  dollars,  but  which,  it 
appeared,  never  had  been  proceeded  on.  On  the  trial,  Ingraham 
gave  in  evidence  an  account  rendered  by  John.  Hall,  dated  Janu- 
ary 3d,  1820;  in  which  he  charges  him  for  services,  including 
disbursements,  with  one  hundred  and  twenty-five  dollars:  and  ere- 
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dits  him  \vith  cash  received  on  account  from  Harrison  Hall  fifty 
dollars,  and  strikes  a  balance  of  seventy-five  dollars.  The  objec- 
tions are,  that  this  was  one  contract,  entire,  and  could  not  be  split; 
two  actions  could  not  be  supported  for  the  same  demand.  All  this 
is  mo>t  true,  and  would  have  been  an  answer  to  the  second  action. 
The  first  action  for  the  whole  balance,  though  it  was  only  for 
fifty  dollars,  would  have  been  a  complete  bar  to  any  other  action 
brought  for  the  same  demand.  There  was  nothing  forbidden  in 
the  deduction.  He  could  not  recover  more  than  fifty  dollars.  He 
has  received  less  by  twenty-five  dollars  than  his  real  debt.  Where 
a  recovery  has  been  had  in  a  suit  in  which  the  plaintiff  counted 
for  an  entire  sum,  e.  g.  a  balance,  the  record  of  such  recovery  is  a 
conclusive  bar  to  any  other  action  brought  on  the  same  contract. 
Kess  v.  Heebie,  6  Scrg.  fy  Rawle,  57.  This  was  not  an  action  by 
Harrison  Hall,  or  for  money  advanced  by  him,  or  on  the  draft 
which  Ingraham  promised  in  writing  to  accept,  but  did  not.  And 
admitting  the  right  of  Harrison  Hall  to  sue  in  his  own  name  for 
the  fifty  dollars,  he  was  not  bound  so  to  do.  He  might  return  it  to 
the  drawer,  and  so  he  did;  and  so  the  plaintiff  in  error  understood, 
or  why  draw  the  check  in  John's  name?  Why  pay  it  to  him  in 
discharge  of  the  draft  ?  It  is  very  reasonable  to  suppose  that  In- 
graham  intended  this  as  a  payment  in  full^  and  very  natural  for 
John  Hall  to  say,  "I  do  not  take  this,  or  account  it  to  be,  in  full 
of  the  draft ;  because,  not  being  accepted,  and  being  returned  to 
me,  it  became  a  nullity;  it  never  had  life)  and  I  will  credit  it  in 
your  account:"  which  he  did,  and  which  Harrison  Hall  ratified 
by  this  action,  which  was  for  a  balance.  There  could  be  no  balance 
without  deducting  this  ;  for  nothing  else  had  been  paid.  For 
what  purpose  was  this  evidence  given  ?  It  could  only  be  as  proof 
of  payment,  and  for  that  payment  he  is  credited.  He  could  not 
say,  "  I  paid  that  on  the  draft,  and  you  misapplied  it  by  passing  it 
to  my  general  credit."  It  just  amounts  to  the  same  thing;  if  it  was 
applied,  As  he  said  it  ought  to  be  applied,  to  pay  the  draft,  the  ba- 
lance would  be  recoverable  in  this  action.  It  could  not  first  be 
applied  to  pay  the  draft,  and  then  deducted  from  the  balance.  That 
would  be  having  credit  for  one  hundred,  instead  of  fifty  dollars  j 
and  he  has,  in  fact,  credit  for  it  in  the  account  produced  by  him- 
self, as  for  so  much  advanced  by  Harrison  Hall.  The  argument 
is  founded  on  the  assumption,  that  Ingraham  owed  John  Hall 
money  on  two  distinct  contracts.  This  was  not  so.  The  unaccept- 
ed draft  of  John  Hall  did  not  make  him  his  debtor  for  that  fifty  dol- 
lars. Whatever  debt  he  owed  John  Hall  tfas  one  entire  debt;  there- 
fore the  rule  quicquid  solcitur,  solvitur  ad  modum  solvent  is  can 
have  no  application.  John  Hall  had  no  claim  on  Ingraham,  but 
for  these  services;  therefore  there  was  nothing  else  to  which  to 
apply  the  payment.  The  drawer  and  the  payee,  the  bill  not  being 
accepted,  could  cancel  it,  and  restore  things  to  their  first  state.  In- 
deed they  never  were  altered:  the  unaccepted  bill  was  no  payment 
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to  John  HalL  It  gave  him  no  cause  of  action.  Harrison  Hall 
was  not  bound  to  pursue  Ingraham  on  this  bill;  he  might  return, 
it  to-  Hall.  He  did  return  it ;  and  Ingraham  has  got  credit  for 
the  fifty  dollars  on  the  proper  account.  It  operates  as  payment  of 
fifty  dollars  in  his  favour;  and  the  very  party  who,  he  says,  ought 
to  have  got  it,  has  got  it;  for  Harrison  Hal!  acknowledges  by  this 
action  for  the  balance,  that  there  has  been  this  payment,  and  never 
could  trouble  Ingraham  on  account  of  this  bill;  this  action  would 
show  payment  and  be  a  bar.  Harrison  Hall,  on  Ingraham's  re- 
fusal to  accept  the  bill,  could  have  sued  John  Hall  immediately  for 
the  money  he  had  applied  in  these  expenses.  As  soon  as  the 
drawee  refused  for  one  moment  to  accept  the  bill,  his  right  of  ac- 
tion was  well  vested,  and  that  without  returning  the  bill.  Mussen 
v.  Price,  4  East,  147.  Aukley  v.  Handy,  7  Taunt.  312.  If  so, 
John  Hall's  right  of  action  for  his  whole  amount  was  at  the  same 
moment  vested  in  him. 

Judgment  affirmed* 
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BLAIR  against  WEAVER. 

IN  ERROR. 

\Vhere  an  appearance  de  bene  esse  is  entered  for  the  defendant,  the  plaintiff' canuot 
sign  judgment  for  want  of  an  appearance. 

UPON  error  to  the  Court  of  Common  Pleas  of  Philadelphia  county, 
it  appeared,  that  this  was  a  scire  facias  post  annum  et  diem,  re- 
turnable to  March  term,  1822,  issued  by  the  defendant  in  error,  to 
revive  a  judgment  'entered  at  September  term,  1808.  An  appear- 
an  ce  de  bene  esse,  was  entered  for  the  defendant,  notwithstanding 
which,  the  plaintiff's  attorney,  on  the  9th  of  March,  1822,  signed 
judgment  for  want  of  an  appearance.  A  rule  was  afterwards  granted 
by  the  court  below,  to  show  cause  why  the  judgment  should  not 
be  vacated  ;  and  an  other,  to  show  cause  why  the  scire  facias  should 
not  be  quashed.  Both  rules  were  discharged  by  the  court,  and  the 
judgment  confirmed. 

On  the  removal  of  the  record  to  this  court,  exception  was  taken 
to  the  opinion  of  the  Court  of  Common  Pleas,  in  refusing  to  vacate 
the  judgment.  Several  other  exceptions  were  taken,  which  it  is 
unnecessary  to  state,  as  this  court  gave  no  opinion  upon  them. 

Fowle  and  J.  Sergeant,  for  the  plaintiff  in  error. 

Stroud,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  only  proper  question  for  revision  in  this 
court  is,  whether  the  entry  of  the  attorney  7s  name  de  bene  es$et  was 
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a  full  appearance :  if  it  was,  then  the  judgment  by  default  was  er- 
roneous.    The  others  are.  matter*  of  practice,  proper  for  the  ulti- 
mate decision  of  the  court,   in  which  the  alleged  irregularities  are 
said  to  have  arisen.      I  own,   I  thought  it  matter  of  strict  practice 
for  the   plaintiff's  attorney,    without   any    notice   to    defendant's 
attorney,  to  enter  an  office  judgment,  within  the  first  four  days 
of  the  court ;  but  as  I   now  understand,  that  he  offered  below, 
and  has  repeated  the  offer  here,  to  let  the  party  into  a  trial  on 
the  merits,  letting  the  judgment  (without  which  he  considers  the 
debt  as  lost,)  stand  as  a  security  for  what  might  be  found  due, 
if    any   thing,    to   the   defendant    below,    the   plaintiff  in    error 
has    not   much    reason    to    complain    of   this    expedition.       If    it 
was  an   application    to  the  discretion  of  the   court,   I   think  the 
proposition  of  the  counsel  for  the  defendant  in  error  so  fair,  that 
I  would  hesitate  before  I  vacated  the  judgment.     This  court  can 
exercise" no  discretionary  power;  there  is  error  on  the  record  or 
there  is  not.  The  appearance  de  bene  esse,  is  peculiar  to  the  courts 
of  this  state,  and  has  unvariably  prevailed  from  a  time  to  which  the 
memory  of  man  runneth  not  to  the  contrary.      I  have  known  the 
practice  to  prevail  for  more  than  forty  years,  and  have  seen  such  en- 
tries long  before  my  time.  It  was  borrowed  from  the  filing  a  decla- 
ration de  beneesse;  that  is,  conditionally,  until  special  bail  is  put  in. 
A  declaration  de  bene  esse,  must  be  delivered  and  filed  before  the 
time  for  pulling  in  bail  is  expired  ;  if  it  is  delivered  after  appearance, 
it  is  called  delivering  it  in  chief.    The  reason  of  filing  it  condition- 
ally is  this,  that  it  is  no  waiver  of  bail ;  but  demanding  a  plea  is,  be- 
cause it  is  admitting  the  defendant  to  be  in  court.    This  declaration 
stands  without  more  said,  where  the  special  bail  is  put  in  and  re- 
mains without  exception.     The  declaration  is  generally  endorsed 
thus  :   "  This  declaration  is  filed  conditionally,  till  special   bail  is 
entered,"  or  "common  bail  is  filed,"  as  the  case  may  be.     All 
our  proceedings  are  short  notes,  memoranda,  afterwards  to  be  filled 
up.   The  appearance  </e  bene  ease,  if  filled  up  at  length,  is  an  appear- 
ance, conditionally,  if  the  summons  or  scire  facias  be  returned  ser- 
ved ;  if  it  is,  then  there  is  a  return  with  a  full  appearance;  so  much 
so,  that  on  the.writ  thus  returned,!  would  consider  the  party  in  court, 
appearing  by  his  attorney,  unless  on  or  before  the  return,  he  entered 
a  retraxit  of  his  appearance.  The  court  would  hold  the  attorney  to 
it;  there  should  he  no  shuffling.     The  attorney ,  though  there  is  an 
appearance  de  bene  esse,  may  move  to  seta  side  the  writ  or  service, 
for  his  appearance  de  tone  esse,  was,  provided  there  was  a  good 
writ  and  good  service.    The  time  to  plead  must  be  a  matter  of  prac- 
tice, but  where  there  is  an  appearance,  I  know  not  how  a  defen- 
dant can  be  defaulted  without  a  rule  to  plead,  and  the  judgment  is 
for  want  of  a  plea';  but  there  can  be  no  judgment  for  default  of  ap- 
pearaive.  when  the  defendant  has  appeared  to  a  summons  or  scirc 
facias.     According  to  the  practice  of  our  courts,  the  defendant 
might,  by  his  appearance  crave  oyer  and  importance,  when  there 
was  no  defence  and  stave  off  the  judgment  for  that  tourt;  and  unde* 
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the  statement  act,  this  is  provided  for  by  law.  This  practice  was 
regulated  by  rules  of  court,  and  I  find,  by  the  31st  Rule  of  the 
Common  Pleas,  a  rule  which  provides  that  the  plaintiff  is  entitled 
to  a  rule  to  plead  ;  and  if  no  plea  be  entered  before  or  at  the  time 
of  settling  the  continuance  docket,  the  plaintiff  may  sign  a  judg- 
ment ;  which,  however,  to  prevent  surprise,  the  defendant  may 
take  off,  on  filing  an  issuable  plea,  and  giving  the  plaintiff's  attorney 
notice  thereof  within  four  days  after  judgment,  but  not  afterwards 
without  notice  and  affidavit  of  defence.  IVhart.  Dig.  481. 

It  has  been  decided,  that  entering  the  name  of  an  attorney, 
where  there  are  two  or  more  defendants,  opposite  the  names  of  the 
defendants,  is  a  good  appearance  for  all,  though  one  of  the  defen- 
dants is  not  summoned.  Scott  v.  Israel,  2  Binn.  145.  This 
proves  first,  that  the  entry  of  the  name  alone  is  an  appearance  ;  and 
secondly,  that  it  is  an  appearance  even  where  the  party  is  not  sum- 
moned, and  shows  the  propriety  of  entering  the  name  with  a  bene 
esse.  If  the  bare  entry  of  a  name  by  an  attorney  is  an  appearance? 
which  will  bind  him  to  his  injury,  it  would  seem  but  reasonable 
that  he  should  have  the  benefit  of  it ;  if  he  be  in  court  for  loss,  he 
should  be  in  court  likewise  for  gain.  At  the  time  of  entering  this 
judgment  there  was  no  default  in  the  defendant;  and  this  was  deter- 
mined in  JVingert  and  others  v.  Connell,  4  Sergt.  4*  Raiule,  237, 
to  be  ground  of  reversal.  On  the  other  errors  assigned,  the  court 
give  no  opinion,  but  reverse  the  judgment,  for  the  reason,  that  the 
judgment  was  an  office  judgment,  entered  for  default  of  appearance, 
when  it  appears  that  the  defendant  had  entered  his  appearance,  and 
had  not  been  guilty  of  any  default. 

Judgment  reversed. 

N.  B.  This  case  was  afterwards  settled  by  the  parties. 
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STEELE  and  another  against  ELLMAKE&. 

IN    ERROR. 

If  goods  are  sent  to  auction,  with  directions  to  the  auctioneer  to  dispose  of  them  at 
a  certnin  average  advance  on  the  invoice  price,  and  he  sell  them  for  less  than  the 
limited  price,  an  action  may  be  maintained  against  him  for  the  difference  be- 
tween the  limited  price,  and  that  for  which  the  goods  were  sold. 

THE  defendant  in  error,  Who  was  plaintiff  in  the  District  Court 
for  the  city  and.  county  of  Philadelphia,  from  which  the  record 
was  removed  by  writ  of  error,  declared,  that  he  had  sent  to  the  de- 
fendants, who  were  auctioneers  in  the  city  of  Philadelphia,  certain 
goods,  together  with  an  invoice  of  their  sterling  value,  "to  be  dis- 
posed of  by  them  at  the  average  price  of  fifty  per  cent  advance  on 
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the  sterling  cost,  as  quoted  in  said  invoice,  but  not  otherwise. " 
The  defendants  sold  the  goods  for  less  than  the  limited  price,  and 
the  plaintiff  claimed  the  difference  between  it  and  the  price  for 
which  they  were  sold. 

The  error  now  assigned  was,  that  the  declaration  set  forth  no 
cause  of  action  which  could  be  maintained. 

Scott,  for  the  plaintiffs  in  error. 

On  a  sale  at  auction,  the  property  is  promised  to  the  highest  bid- 
der. Upon  this  understanding  all  persons  bid,  and  it  is  illegal  to 
adopt  a  mode  of  sale  contravening  this  principle.  Therefore,  al- 
though the  owner  may  put  up  his  goods  at  a  limited  price,  yet  puf- 
fing or  any  other  mode  of  raising  the  price  by  which  the  buyer  is 
deceived,  vitiates  the  sale.  The  instructions  here  were,  to  sell  an 
invoice  of  goods  so  as  to  produce  an  average  on  the  whole,  to  a 
certain  amount,  which  rendered  it  impossible  for  the  auctioneers  to 
set  them  up  at  a  limited  price.  The  case  of  Bexwell  v.  Christie, 
Cow/).  395,  in  which  it  was  held,  that  an  action  would  not  lie 
against  an  auctioneer  who  had  sold  a  horse  for  less  than  a  limited 
price,  closely  resembles  this.  He  cited  also  act  of  26th  November, 
1779,  1  Sm.  L.  511,  12.  Simon  \.  Motives,  3  Burr.  1921. 
Howard  v.  Castle,  6  T  R.  6 12.  Donaldson  v.  MlRoy,  1  Browne, 
346.  6  Johns.  194.  "Jones  v.  Caswell.  3  Johns.  Cos.  29.  8 
Johns.  444.  13  Johns.  112,  Com.  on  Cont.  21S.  2  Liv.  on 
•'Jgency,  334.  335. 

Channcey,  for  the  defendant  in  error,  who  was  requested  by  the 
court  merely  to  produce  his  authorities,  without  entering  into  an 
argument,  cited  Brownly  v.  «/?//.  3  Ves.  625.  Smith  v.  Clark, 
12  Ves.  477.  Sug.  on  fend,  ch.  1  pa.  I  to  10.  Cruso  v. 
Crisp.  3  East.  331\ 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  brought  by  David  Ellina* 
ker  against  Steele  and  Potter,  licenced  auctioneers  in  the  city  of 
Philadelphia.  . 

The  plaintiff  sent  to  the  defendants  certain  goods,  and  an  in- 
vqice  of  their  sterling  cost,  with  orders  "  to  sell  them  out  at 
auction,  at  an  average  price  of  50  per  cent,  advance  on  the  sterling 
cost,  as  quoted  in  the  .invoice,  and  not  otherwise."  The  defen- 
dants sold  the  goods  at  less  than  the  limited  price,  and  the  plaintiff 
claims  the  difference  between  the  limited  price,  and  the  price  for 
which  the  goods  were  sold.  The  defendants  contend  that  the  plain- 
tiff ought  not  to  recover,  because  the  sale,  if  made  according  to  his 
order,  would  have  been  fraudulent,  and  illegal.  The  defendants 
rely  on  the  doctrine  of  Lord  MAXSFIFLD,  in  Bexwell  v.  Christie, 
Cowp.  395.  In  delivering  his  opinion  in  that  case,  Lord  MANS- 
FIELD went  into  the  general  principles,  by  which  sales  at  auction 
should  be  governed,  and  declared,  that  it  would  be  a  fraud  in  the 
crier  of  the  goods  to  employ  an  agent  to  bid  them  up  to  a  certain 
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limited  price,  without  making  it  known;  because  real  bidders  might 
be  thereby  deceived.  There  were  particular  circumstances  in  that 
case,  which  might  perhaps  support  the  judgment  which  was  given; 
but  the  general  course  of  reasoning  of  Lord  MANSFIELD  has  cer- 
tainly been  shaken  by  subsequent  decisions.  Bexwell  v.  Christie, 
was  an  action  by  the  owner  of  a  horse,  against  the  auctioneer;  for 
selling  him  at  less  than  the  limited  price.  One  particular  circum- 
stance on  which  the  court  laid  some  stress,  was,  that  the  defendant, 
a  public  auctioneer,  had  advertised  the  sale  "  of  the  goods  and  ef- 
fects of  a  gentleman  deceased,  at  his  house  in  the  country,  by  order 
of  his  executor. "  The  conditions  of  the  sale  were,  "  that  the  goods 
should  be  sold  lo  the  best  bidder."  The  plaintiff  sent  his  horse,  which 
didnotbelong  to  the  estate  of  the  deceased  gentleman,  to  be  sold;  and 
the  belief  that  the  horse  belonged  to  that  estate,  might  perhaps  have 
raised  him  above  his  value  in  the  estimation  of  the  bidder.  Lord 
MANSFIELD  mentioned  the  case  of  a  sale  of  wine,  advertised  as 
Mr.  Bradshaw's.  A  large  quantity,  belonging  to  other  persons 
were  sold,  and  all  at  a  very  high  price,  under  a  belief  that  they 
were  Bradshaw's.  The  consequence  was,  most  of  the  buyers  were 
taken  in.  Now  if  any  thing  unfair,  can  be  fixed  on  the  person 
who  sends  his  goods  to  be  sold  by  an  auctioneer,  he  would  not  be 
permitted  to  support  an  action,  for  breach  of  orders. 

But,  upon  general  principles,  Lord  MANSFIELD'S  opinion  was, 
that  all  secret  dealing  on  the  part  of  the  seller,  is  fraudulent.  He 
may  announce  publicly,  that  the  goods  shall  not  go  under  a  certain 
price — or,  he  may  declare,  as  a  condition  of  sale,  that  he  reserves 
one  bid  for  himself,  and  this  would  be  fair  dealing;  but  he  must  not 
employ  an  agent  to  bid  up  to  a  certain  price,  without  making  it 
known.  I  agree,  that  the  most  proper  way  would  be,  to  declare 
publicly  that  the  goods  was  not  to  go,  under  a  limited  price,  or 
that  the  owner  reserved  the  right  of  a  bid  for  himself.  But  I  can- 
not say,  that  all  other  modes  of  sale  are  fraudulent.  The  govern- 
ing principle  is,  that  the  buyer  shall  not  be  deceived  by  any  secret 
manoeuvre  of  the  seller.-  In  order  to  decide  whether  a  deception 
has  been  practised,  much  depends  on  the  known  custom  of  con- 
ducting sales  at  auction.  If  it  is  generally  understood,  that  the  s^l- 
ler  reserves  the  right  of  bidding  his  goods  in,  at  a  limited  price, 
unless  the  contrary  be  expressed  as  a  condition  of  sale,  then  it  is 
difficult  to  conceive,  how  it  can  be  a  deception  to  employ  an  agent 
to  bid  up  to  that  price.  Perhaps  the  tone  of  Lord  MANSFIELD'S 
morality,  was  too  lofty  for  the  common  transactions  of  business. 
Some  men,  may  think  it  immoral,  to  purchase  a  thing  at  less  than 
its  value.  Such  was  the  opinion  of  the  famous  Roman  lawyer, 
Scaevola,  who  having  purchased  a  commodity  at  less  than  its  value, 
held  himself  bound  to  pay  the  difference.  But  in  all  probability, 
it  will  be  long  enough  before  an  act  of  this  kind  will  be  recorded 
of  any  of  our  bidders  at  auctions.  We  must  look  at  both  sides  of 
the -question.  The  seller  may.be  deceived,  as  well  as  the  buyer. 
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Combinations  may  be  formed  among  the  buyers,  not  to  bid  against 
each  other,  and  thus,  unless  the  seller  be  permitted  to  defend  him- 
self, his  goods  may  be  sacrificed.    Having  thrown  out  this  general 
idea,  I  will  consider  the  cases  which  have  been  decided  since  Btx- 
toellv.  Christie.     That  decision  was  in  1776.     Next  came  How- 
ard v.    Castle,    6  T.   JR.    642,   before  Lord  KENYON.      There, 
the  vendor,  employed  several  puffers,  to  bid  against  the  defendant, 
who  was  the  only  real  bidder.   The  sale  was  adjudged  fraudulent, 
because  the  purchaser  was  imposed  on — he  thought  he  was  bidding, 
contending  with  real  bidder.  The  seller  limited  no  price,  but  em- 
ployed several  persons  to  run  the  property  up  as  high  as  they 
could.   This  was  unfair — any  man  may  be  imposed  on  by  such  ar- 
tifices ;  and  therefore  the  sale  was  very  properly  held  to  be  void. 
The  case  of  Brownly  v.Alt,  was  in  Chancery  in  the  year  1798,  be- 
fore the  Master  of  the  Rolls,  Sir  Pepper  Jlrden,  3    Ves.   620. 
There,  the  sellers  employed  an  agent,  to  bid  up  to  a  certain  sum, 
of  which  the  auctioneer,  but  no  other  person,  was  informed.  There 
was  real  bidding  bey  and  the  limited  price,  and  after  that,  was  the 
bid  of  the  purchaser,   who  wished  to  get  off  the  bargain,  on  the 
ground  of  fraud.     It  was  held,  that  the  sale  was  fair,  and  a  specific 
performance  of  the  contract  was  decreed  against  the  purchaser. 
The  year  before  this  decision,  1797,  the  case  of  Condly  v.  Parsons, 
came  before  the  Chancellor.    It  was  compromised  after  Lord  Ross- 
LYN  had  intimated  a  strong  opinion,  which  probably  produced  the 
compromise.   (3  Ves.  625,  note.)  The  opinion  was,  that  the  seller 
might  fairly  employ  an  agent  to  bid  up  to  a  limited  price,  without 
making  it  publicly  known.     And  under  the  same  circumstances, 
the  Master  of  the-Rolls,  (Sir  William  Grant,}  held  the  purchaser 
to  a  specific  performance,  in  Smith  v.  Clarke,  12  Ves.  477,  •&.!}. 
1806.     None  of  the  courts  have  gone  so  far  as  to  say,  that  the  de- 
cision in  Bexwell  v.  Christie  was  not  law.     But  it  is  impossible  to 
reconcile  the  general  reasoning  of  Lord  MAMSFIELD,  with  the  sub- 
sequent cases.     Now  then,  to  come  to  the  case  before  us.  The  de- 
fendant was  ordered  not  to  let  the  plaintiff's  goods  go,  under  a  cer- 
tain price.    It  is  agreed  on  all  hands,  (even  by  Lord  MANSFIELD,) 
that  it  is  fair  to  limit  the  price,  provided  it  be  made  known.     The 
defendant  then,  being  under  no  injunction  of  secrecy,  might  have 
complied  with  the  plaintiff's  orders,  without  violating  the  most 
fastidious  rules  of  morality.  Or,  if  he  thought  there  would  be  some 
difficulty  in  doing  this,  (the  order  being,  not  to  sell  under  a  cer- 
tain average,)  he  might  have  said  so,  and  then  the  plaintiff  must 
have  been  more  explicit  in  his  directions.  But  without  making  any 
objection,  or  intimating  any  difficulty,  the  defendant  accepted  the 
commission,  and  then  sold  the. goods,  contrary  to  his  instructions. 
I  confess  I  cannot  see,  how  he  can  be  justified,  or  what  should  pre- 
vent the  plaintiff's  recovery,  as  there  is  no  suggestion  of  any  thing 
unfair,  in  his  conduct,  or  intentions.     I  am  of  opinion,  therefore, 
that  the  judgment  should  be  affirmed.  Judgment  affirmed. 

VOL.  XT.  M 
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SHUSTER  qui  tarn  against  ASH. 

IN  ERROR. 

The  exportation  of  condemned  staves  or  callings,  to  a  port  in  the  state  of  Delaware, 
is  within  the  prohibition  of  the  act  of  21st  April,  1759,  "  to  prevent  the  exporta- 
tion of  bad  or  unmerchantable  staves,  heading,  boards  and  lumber." 

THIS  case  came  before  the  court  on  a  writ  of  error  to  the  Dis- 
trict Court,  for  the  city  and  county  of  Philadelphia,  in  which  it 
was  a  qui  tarn  action,  brought  to  recover  penalties,  to  the  amount 
of  four  hundred  dollars,  for  shipping  150,000  condemned  staves 
or  cullings,  from  Phildelphia  to  Wilmington,  in  the  state  of  Dela- 
ware. 

Error  was  assigned  in  the  charge  of  the  court  below,  who  in- 
structed the  jury,  that  the  plaintiff  was  not  entitled  to  recover,  be- 
cause the  case  was  not  embraced  by  the  act  of  21st  of  April,  1759, 
"  to  prevent  the  exportation  of  bad  or  unmerchantable  staves, 
heading,  boards  and  lumber." 

The  cause  was  argued  by  T.  Sergeant,  for  the  plaintiff  in  error, 
and  C.  J.  Ingersoll,  for  the  defendant  in  errpr. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  a  qui  tarn  action,  brought  for  the  re- 
covery of  certain  penalties,  for  the  shipping,  and  exporting,  by 
the  defendant,  of  a  quantity  of  condemned  staves,  called  cullings, 
from  the  port  of  Philadelphia  to  the  port  of  Wilmington,  in  the 
state  of  Delaware.  And  the  single  question  is,  whether  such  ex- 
portation be  within  the  prohibition  of  the  act  of  21st  Jlpril  1759, 
(1  Sm.  L.  222.)  This  act  is  entitled  "  An  act  to  prevent  the  ex- 
portation of  bad,  or  unmerchantable  staves,  heading,  boards,  .and 
lumber."  In  the  1st  section,  after  reciting,  that  "  the  reputation 
of  this  province  hath  been  much  advanced  by  the  care  of  the  le- 
gislature to  prevent  frauds  and  abuses  in  divers  commodities  of 
our  country  produce  exported  to  foreign  markets,  and  yet  some 
further  regulation,  is,  by  experience,  found  necessary,  to  promote 
the  interests  of  trade  and  the  good  of  the  province,"  it  is  enacted, 
"  that  no  merchant,  or  other  person  or  persons  whatsoever,  shall, 
from  and  after  the  publication  of  this  act,  take  or  put  on  board 
any  ship  or  vessel,  any  staves,  heading,  boards,  plank,  or  lum- 
ber, for  exportation  out  of  this  province,  before  he  shall  first 
submit  the  same  to  the  examination  of  the  officers,"  &c.  &c. 
It  cannot  be  denied  that  the  case  falls  within  the  words  of  the  law, 
because,  although  the  proprietaries  of  Pennsylvania  were  also 
proprietaries  of  the  three  lower  counties  of  New  Castle,  Kent  and 
Sussex  on  the  Delaware,  and  both  were  under  the  same  governor, 
yet  the  legislatures  of 'the  province  and  counties  were,  in  the  year 
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1759,  and  totally  independent  of  each  other,  and  so  continued  until 
the  revolution  in  1776,  when  each  became  a  sovereign,  indepen- 
dent state.  But,  it  is  contended,  that  the  intent  of  the  act,  is  ex- 
plained hy  the  preamble,  which  is  confined  to  an  exportation  to 
foreign  markets.  If  the  question  had  rested  on  the  expression 
foreign  markets,  the  defendant  would  have  had  much  to  say  for 
himself,  though  even  then,  it  would  not  have  been  far  from  diffi- 
culty. A  country  governed  by  the  same  king,  would  not,  strictly- 
speaking,  be  a  foreign  country.  And  yet  without  doubt  an  ex- 
portation to  the  British  West  India  Islands,  must  have  been 
considered  as  within  the  provision  of.  the  act,  because  the  princi- 
pal markets  for  staves,  &c.  were  in  those  islands,  and  yet,  they 
u fie  subject  to  the  same  king  as  Pennsylvania.  Construing  the 
word,  foreign,  with  greater  latitude,  it  might  extend  to  all  coun- 
tries beyond  sea,  without  considering  whether  subject  to  the 
same  sovereign  or  not,'  and  carrying  its  signification  to  its  utmost 
extent,  it  might  include  all  countries  and  governments,  other  than 
the  province  of  Pennsylvania,  wherever  situate.  The  main  intent 
of  the  act  was,  to  make  Pennsylvania  staves  more  valuable  by 
keeping  up  their  character  in  consequence  of  their  quality.  The 
same  observation  applies  to  all  other  articles,  which  by  various 
laws  were  made  subject  to  inspection, — such  as  bread  and  flour, 
beef  and  pork,  butter  and  lard,  bark,  fish,  flaxsecd,  &c.  I  have 
examined  all  these  acts  and  they  are  expressed,  pretty  much  as  the 
one  now  under  consideration.  They  prohibit  exportation  out  of 
the  province,  or  (since  the  revolution,)  out  of  the  state.  The 
words,  out  of  the  province  are  so  plain,  that  they  seem  manifestly 
intended  to  define  the  limits  beyond  which  all  markets  should  be 
deemed  foreign  murkets.  Unless  we  adhere  to  the  line  prescribed 
by  the  act,  (the  boundary  of  the  province,)  where  are  we  to  stop, 
and  what  exceptions  are  we  to  make  ?  New  Jersey  is  as  near  to 
us  as  Delaware — and  Maryland  joins,  both  Delaware  and  Penn- 
sylvania. The  counsel  for  the  plaintiff,  says,  that  none  of  the 
old  thirteen  colonies  of  Great  Britain,  which  afterwards  con- 
federated and  established. their  independence,  could  be  called  fo- 
reign markets  within  the  meaning  of  this  act  of  assembly.  Now 
see  to  what  this  would  lead.  Pennsylvania  exported  large  quan- 
tities of  flour,  to  the  eastward,  and  southward — to  Massachusetts 
and  the  Carolina.?.  Was  it  not  of  great  importance,  that  the  cha- 
racter of  her  staple,  should  be  kept  up  in  those  markets  ?  And  is 
it  not  of  great  importance  still  ?  The  coasting  trade  is  of  immense 
value.  We  have  rivals  in  our  sister  states,  and  have  already  been 
much  injured  in  our  trade  to  Boston,  by  a  relaxed  inspection  of 
flour.  Suppose  it.  should  be  decided,  that  our  inspection  laws  do 
not  extend  to  exportations  to  the  state  of  Delaware.  Would  it  not 
be  very  easy  to  carry  our  condemned  flour,  to  Wilmington,  or 
New  Castle,  and  ship  it  there  to  foreign  ports,  to  our  great  discre- 
dit, and  injury  ?  The  same  may  be  said  of  every  article  which  is 
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subject  to  inspection.  So  that  we  shall  find,  upon  reflection,  that 
our  ancestors  knew  what  they  were  doing,  when  they  used  the 
words  out  of  the  province,  and  this  will  appear  more  clearly  when 
we  advert  to  an  act  passed  in  the  year  1721,  "  For  the  well  tanning 
andcurryingof7e«Me?',"&c.  (1  Weiss.  L.19.)  This  act  declares,  "that 
it  shall  not  be  lawful  for  any  person  or  persons  to  lade,  ship,  or  corry, 
in  any  ship  or  vessel,  entering  and  lading  in  any  part  of  this  pro- 
vince, any  leather  or  raw  hides,  with  intent  to  transport,  or  convey 
the  same  to  any  place  or  places  out  of  the  province,  except  such, 
as  may  be  carried  to  the  province  of  New  Jersey,  and  counties 
of  New  Castle,  Kent  and  Sussex  on  Delaware,  to  be  wrought 
up  there,  &c.  This  shows  that  the  legislature  considered  New 
Jersey,  and  the  counties  on  Delaware,  as  embraced  by  the  expres- 
sions outoftheprQvirece.  and  therefore  it  was,  that  they  expressly 
excepted  them.  The  other  colonies,  pursued,  in  their  inspection 
laws,  the  same  policy  as  Pennsylvania.  Each  took  care  of  itself, 
and  considered  its  neighbours,  quoad  hoc,  as  foreigners.  The 
counsel  for  the  plaintiff  cited  the  laws  of  Connecticut  with  respect 
to  beef  and  pork.  And  I  have  examined  the  act  for  the  inspection 
of  tobacco,  passed  in  Maryland  in  the  year  1763.  The  words  are 
these,  "  All  tobacco  which  shall  be  exported  out  of  this  province, 
shall  be  first  brought  to  some  or  one  of  the  public  warehouses,  and 
shall  be  there  viewed  and  inspected,  &c." 

It  has  been  objected,  that  great  quantities  of  staves,  &c.  are  car- 
ried down  the  Susquehanna  to  tide  water,  and  thence  to  Balti- 
more, without  inspection.  I  agree  that  these  staves  are  not  within 
the  law.  In  the  year  1759,  I  believe  I  may  confidently  say,  no 
loaded  vessel  of  any  kind  had  ever  passed  down  the  Susquehanna 
to  the  tide  waters.  The  activity  and  enterprise  of  our  citizens 
have  produced  a  great  change.  A  new  scene  has  opened  on  those 
waters.  A  vast  deal  of  lumber  of  all  kinds  goes  down  now,  though 
chiefly  in  rafts.  Much  of  it  goes  to  Baltimore,-  where,  if  exported 
to  foreign  ports,  it  undergoes  inspection.  The  act  of  1759,  cannot 
be  fairly  applied  to  a  subject  which  did  not  then  exist.  Its  provi- 
sions were  intended  for  the  waters  of  .the  Delaware,  as  will  appear 
by  an  analysis  of  the  act.  But  that  question  not  being  before  us, 
I  need  pursue  it  no  further.  Something  was  said  of  the  constitu- 
tion of  the  United  States,  and  a  suggestion  was  thrown  out,  that 
perhaps  the  act  of  1759,  was  in  collision  with  it.  B.ut  I  cannot 
think  so.  Congress  has  the  right  of  regulating  trade,  but  the 
right  of  passing  inspection  laws  is  reserved  to  the  individual  states. 
In  article  1.  sect.  10.  of  the  constitution,  it  is  declared,  "that  no 
state  shall,  without  the  consent  of  the  congress,  lay  any  imposts  or 
duties,  on  imports  or  exports,  except  what  may  be  absolutely  ne~ 
cessary  for  executing  its  inspection  laws,"  &c.  and  in  conformity 
with  this  reservation,  inspection  laws  have  been  passed  by  all  the 
states  who  thought  them  necessary.  As  our  opinion  differs  from 
that  of  the  District  Court,  I  have  gone  more  fully  into  this  subject 
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than  I  should  otherwise  have  done.   I  am  of  opinion  that  the  judg- 
ment should  be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed  and  a  venire  de  novo  awarded. 


[PHILADELPHIA,  ApBIt  10,  1824.] 

The  COMMONWEALTH  against  GAMBLE. 

The  enlistment  of  an  infant  is  good  at  common  law.     There  is  no  act  of  congress 

prohibiting'  the  enlistment  of  a  minor  in  the  Marine  Corp*. 
\V  lu  tiicr  an  enlistment  be  valid  or  not,  one  under  arrest  i:;jon  a  charge  of  desertion, 

must  abide  the  sentence  of  a  court  martial,  before  he  can  contest  the  validity  of 

the  enlistment. 

A  Habeas  Corpus  having  issued  to  Major  John  M.  Gamble, 
commanding  "him  to  bring  before  the  court  the  body  of  Abraham 
Jl'ard,  together  with  the  cause  of  his  detention,  he  returned,  that 
the  said  Ward  enlisted  in  the  marine  corps  of  the  Unite$  States, 
and  that  he  was  under  arrest  upon  a  charge  of  desertion.  It  was 
proved  that  Ward  was  a  minor,  and  the  question  was  upon  the 
validity  of  the  enlistment. 

Wheeler  for  Ward. 

C.  J.  Ingcrsoll,  contra. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  single  question  to  be  decided  is,  whether  the 
enlistment  of  a  minor,  into  the  corps  of  marines,  is  void  by  any 
act  of  congress,  or  at  the  common  law.  The  act  which  regulates  en- 
listments in  the  army,  prohibits  the  enlistment  of  minors,  except 
as  musicians:  and,  on  the  other  hand,  the  act  which  regulates  the 
enlistment  of  seamen,  expressly  authorizes  the  enlistment  of  minors: 
and  hence  a  question,  whether  this  corps  is  a  part  of  the  army,  or  of 
the  navy.  It  may  be  ordered  to  the  land  service;  but  so  may  the 
whole  of  the  seamen  in  service,  if  it  be  the  will  of  the  government 
so  to  employ  them.  The  officers  of  this  corps  serve  indiscrimi- 
nately, on  courts  martial  with  officers  of  the  army;  but  so  they  do 
with  officers  of  the  navy.  All  this,  therefore,  proves  nothing.  The 
truth  is,  this  corps  has  no  necessary  connexion  with  the  army:  it  is 
a  part  of  the  naval  establishment;  and  is  exclusively  subject  to  the 
orders  of  the  secretary  of  the  navy.  The  prohibition  of  the  act  of 
congress,  on  the  subject  of  recruiting  the  army,  therefore,  being 
out  of  the  question,  it  is  unnecessary  to  inquire  whether  the  case 
of  the  person  whose  liberation  is  claimed,  falls  within  the  act  which 
authorizes  the  enlistment  of  minors  as  seamen;  as,  I  am  well  satis- 
fied, the  enlistment  is  good,  independently  of  the  enabling  provisions 
of  any  statute.  At  the  common  law,  the  contract  of  an  infant  will 
bind  him  where  it  is  beneficial;  and  I  am  far  from  being  convinced, 
that  the  contract  of  enlistment  is  not,  in  contemplation  of  law,  of 
that  kind.  But  I  put  the  case  on  broader  ground — the  ground  of 
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public  policy;  which  requires  that  a  minor  be  at  liberty  to  enter 
into  a  contract  to  serve  the  state,  wherever  such  contract  is  not  po- 
sitively forbidden  by  the  state  itself;  during  the  existence  of  which 
service,  parental  authority  over  him  is"  suspended,  though  not  an- 
nihilated. This  is  the  common  law  of  England  ;*  and  there  is 
nothing  in  the  constitution  of  the  government,  or  of  the  circum- 
stances of  the  people  of  this  country,  to  afford  a  reason  why  it 
should  not  be  the  common  law  here.  In  a  state  of  war,  the  neces- 
sity of  such  a  principle  is  obvious;  and  the  same  necessity  exists, 
although  in  a  less  degree,  in  a  state  of  peace.  But  there  is,  if  it 
were  necessary  to  resort  to  it,  another  ground  independent  of  this, 
on  which  the  person,  whose  liberation  is  in  question,  must  be  re- 
manded. It  appears,  by  the  return  to  the  writ  of  Habeas  Corpus, 
that  he  is  in  confinement  on  a  charge  of  desertion  from  his  post; 
and  the  law  is  clear,  that  he  must  abide  the  sentence  of  a  court 
martial,  before  he  can  contest  the  validity  of  the  enlistment.  There 
would  be  an  end  of  all  safety,  if  a  minor  could  insinuate  himself 
into  an  army,  and  after  having  perhaps  jeoparded  its  very  existence, 
by  betraying  its  secrets  to  the  enemy,  escape  military  punishment, 
by  claiming  the  privileges  of  infancy.  The  very  camp  followers 
are  subject  to  military  law.  The  same  reason  is  equally  applicable 
to  the  marine  and  naval  service.  But  this  principle  is  so  well  esta- 
blished, and  so  generally  understood,  that  it  is  deemed  unnecessary 
to  enlarge  on  it,  or  to  cite  an  authority  in  support  of  it.  On  both 
grounds,  therefore,  but  particularly  on  the  first,  the  marine,  Abra- 
ham Ward,  is  remanded  to  the  custody  of  his  officer. 

Prisoner  remanded. 


APHII.  10, 1824.] 

BLACK  against  DOBSON,  executrix  of  DOBSON,  with  notice 
to  HART  and  VAUGHAN,  terretenants. 

SCIRE    FACIAS. 

H'  a  judgment  be  entered  under  a  warrant  of  attorney,  which  has  been  filed  in  the  of- 
fice of  the  prothonotary,  and  which  provides  for  a  stay  of  execution,  the  five  years 
during  which  such  judgment  is  a  lien  on  the  real  estate  of  the  defendant,  are  not 
to  be  computed  from  the  time  at  which  execution  may  issue,  but  from  the  first 
day  of  the  term  in  which  the  judgment  is  entered ;  unless  the  cesset  appears 
plainly  on  the  record,  so  as  to  prevent  the  possibility  of  danger  to  subsequent 
purchasers  and  incumbrancers.  Nor  will  the  court  amend  a  judmgent,  thus  de- 
fectively entered,  by  afterwards  placing  the  cexset  executio  on  the  docket. 

ON  the  5th  December,  1818,  judgment  was  entered  in  this  court 
by  the  plaintiff  against   Thomas  Dobson,  the  testator,  then  in  full 

(a)  On  this  subject,  vide,  The  King  v.  The  Inhabitants  of  Rotherfield  Greys*  1 
i\arn.  &  Cress.  Rep.  345.     Republished  in  8  Eng*  Com,  Law  Sep.  95. 
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life,  for  the  sum  of  seven  thousand  five  hundered  and  sixty  eight 
dollars,  the  penalty  of  a  bond,  dated  December  1st,  ISIS,  condi- 
tioned for  the  payment  of  three  thousand  seven  hundred  and  eigh- 
ty four  dollars,  with  interest  thereon,  on  the  1st  December,  1819. 
The  warrant  of  attorney  was  filed  in  the  office  of  the  prothonotary, 
and  contained  the  following  proviso;  "  Provided  always,  that  exe- 
cution shall  not  issue  until  the  expiration  of  the  time  mentioned  in 
the  condition  of  the  annexed  obligation,  viz.  one  year  from  the  date 
hereof." 

On  the  9th  January,  1819,  Thomas  Dobson  executed  a  mort- 
gage to  Thomas  Jlnners,  to  secure  the  payment  of  six  thousand 
five  hundred  dollars,  which  was  recorded  on  the  30th  January, 
1819,  and  which  at  the  time  of  suing  ont  this  scire  facias,  viz.  on 
the  20th  November,  1823,  was,  by  assignment,  the  property  of 
Benjamin  Lehman. 

The  question  for  the  determination  of  the  court  was,  whether  the 
judgment  abovementioned  remained  a  lien  on  the  mortgaged  premi- 
ses, as  against  Benjamin  Lehman. 

Tod,  on  behalf  of  the  plaintiff,  moved,  that  the  judgment  on 
which  the  scire  facias  had  issued,  should  stand  revived  during 
the  period  of  five  years,  from  the  first  day  of  December  Term  last, 
against  the  real  estate  of  Thomas  Dobson  ;  also, 

That  the  docket  entry  of  the  said  judgment  should  be  amended, 
by  adding  the  words,  llln  one  year  from  the  date  of  the  said  bond, 
together  with  lawful  interest,  for  the  same,  payable  quarter 
yearly:' 

The  case  of  Pennock  v.  Hart,  8  Serg.  §•  Rawle,  369,  he  ob- 
served, had  established  the  principle,  that  where  there  was  a  cesset 
executio,  the  five  years  during  which  a  judgment  remained  a  lien 
on  real  estate,  were  to  be  computed  from  the  time  at  which  execu- 
tion might  issue,  and  not  from  the  first  day  of  the  term  in  which 
judgment  was  entered.  That  decision  covers  the  present  case;  for 
by  the  proviso  contained  in  the  warrant  of  attorney,  which,  accord- 
ing to  the  usual  practice,  was  filed  and  formed  part  of  the  record, 
and  of  which  all  persons  were  bound  to  take  notice,  execution  was 
to  be  staid  until  the  1st  of  December,  1819,  within  five  years 
from  which  time,  the  scire  facias  was  sued  out.  It  was  the  busi- 
ness of  the  clerk  to  enter  particularly  on  his  docket  the  date  and 
tenor  of  the  instrument  on  which  the  judgment  was  founded, 
together  with  such  stay  of  execution  as  may  be  therein  mentioned. 
Act  of  24th  February,  1806,sec.  28,  <\Sm.L.  278.  If  he  has  omitted 
to  perform  hisduty  inthis  respect,  it  ought  not  to  prejudice  the  plain- 
tiff, who  has  done  all  the  law  required  of  him.  It  is  at  most  a  mere 
clerical  error,  the  amendment  of  which  can  injure  no  one,  since 
the  stay  of  execution  being  upon  the  record,  there  was  as  full  con- 
structive nptice  of  its  existence,  as  if  it  had  been  spread  upon  the 
docket.  Amendments,  anaJagous,to  that  now  asked  for,  have  often 
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been  made,  and  sometimes  even  where  third  persons  were  affected 
by  tham.  1  Caines  9,  Close  v.  Gillespey.  3  John.  526,  Shoema- 
ker v.  Shirtli/e.  1  DalL  127,  Short  v.  Coffin.  5  Burr.  2730, 
Richards  v.  Brown.  Doug.  113,  14,  15,  Bennerv.  Frey.  1 
Binn.  366.  //essee  of  Hill  v.  West,  Id.  486.  Helvete  v.  #077/7,  7 
tfer^-.  «$•  Rawle,  306. 

Rawle,  contra,  argued,  that  this  was  a  controversy  between  cre- 
ditors, between  whom  equity  would  not  interpose,  but  would  permit 
whoever  could  lay  hold  of  a  plank  at  law,  to  keep  it.  This  appli- 
cation is  made  more  than  five  years  after  |he  entry  of  the  judgment, 
and  the  court  has  no  power  to  amend  it,  in  favour  of  a  plaintiff 
who  has  been  guilty  of  such  laches.  The  judgment  was  entered  on 
the  5th  December,  181S,  and  by  the  express  terms  of  the  act  of  4th 
April,  1798,  sec.  2.  3  Sm.  L.  331,  constitutes  a  lien  on  the  deferf- 
dant'sreal  estate,  during  five  years  from  the  firstday  of  the  preceding 
March  Term,  unless  there  was  something  on  the  face  of  it  to  take 
it  out  of  the  general  rule.  A  cesset  executio,  it  has  been  decided,  will 
postpone  the  commencement  of  the  five  years,  until  execution  can 
issue,  but  in  such  a  case  the  cesset  must  distinctly  appear  upon  the 
record,  so  that  none  may  be  deceived.  It  is  not  enough  that  it  be 
filed  among  the  papers  of  the  prothonotary's  office,  which  being  a 
voluntary  act,  not  required  by  law,  makes  it  no  part  of  the  record. 
The  docket  is  our  record,  and  if  it  be  not  found  there,  it  does  not 
exist  as  regards  subsequent  purchasers  and  incumbrancers.  On  the 
docket  there  was  nothing  to  show  what  was  the  day  of  payment. 
Suppose  a  person  about  to  purchase  should  examine  the  record,  and 
finding  the  lien  of  this  judgment  expired,  should  take  a  deed  and 
pay  the  purchase  money,  would  the  court  afterwards  permit  the 
judgment  to  be  amended  and  strip  him  of  his  property?  This 
would  hardly  be  contended.  In  England  a  judgment  cannot  be 
amended,  even  by  the  alteration  of  a  single  letter,  so  as  to  prejudice 
a  purchaser.  Salev.  Crompton,  1  Wils.  61.  2  Str.  1209,5'.  C.  The 
principle  of  this  case  applies  in  Pennsylvania,  not  only  to  pur- 
chasers but  to  creditors,  who  by  the  true  construction  of  the  act  of 
Assembly  of  1798,  are  placed  upon  the  same  footing.  Bank  of  North 
tftmerica  v.  Fitzsimmons,  3  Binn.  342.  The  plaintiff,  if  he  has 
been  injured  by  the  error  of  the  clerk,  is  not  without  remedy.  The 
prothonotary  is  answerable  for  a  false  docket.  He  cited  act  of  21st 
March,  1772.  Purd.  Dig  262.  Gilb.  Hist,  of  C.  P.  140.  Sea- 
man v.  Miller,  1  John.  148.  2  Tid.  Pr.  866.  7  Vin.  Jib.  54. 
pi.  7. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  only  way  in  which  the  amendment  prayed  for 
could  be  permitted  would  be,  by  considering  the  lien  as  still  exist- 
ing, on  the  ground  that  the  omission  to  enter  (he  stay  of  execution 
on  the  docket,  was  a  misprison  of  the  clerk,  in  mere  matter  of  form: 
in  which  case,  the  amendment,  if  grantable,  would  be  useless.  But 
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clearly  \ve  cannot  deprive  subsequent  judgment  creditors  or  mort- 
gagees, of  any  legal  advantage  which  they  may  have  obtained.  It 
is  settled,  that  a  judgment  creditor  can  avail  himself  of  the  expira- 
tion of  the  lien,  whenever  the  land  would  be  discharged  in  the 
hands  of  the  purchaser. 

Now,  what  information  of  the  duration  of  the  lien  beyond  the 
five  years  from  the  date  of  the  judgment,  could  be  obtained  by  a 
purchaser  from  the  face  of  the  docket,  I  am  at  a  loss  to  discover. 

The  warrant  of  attorney,  which  contains  the  stipulation  for  a 
stay  of  execution,  was  filed  in  the  office,  but  there  is  neither  a  di- 
rect reference  to  it,  nor  any  thing  else  to  put  a  party  on  inquiry,  or 
to  induce  him  to  search  further.  The  act  does  not  require,  either 
the  bond  or  warrant  to  be  filed,  and  a  purchaser  is,  therefore,  not 
bound  to  suppose,  that  either  is  actually  filed.  But  I  am  not  pre- 
pared to  say,  he  would  be  prejudiced,  even  it  there  was  a  reference 
to  a  paper  containing  the  terms  on  which  the  judgment  was  given. 

It  is  going  far  enough  for  the  creditor  to  decide,  that  his  judg- 
ment may  be  extended  beyond  the  time  limited  by  the  letter  of  the 
act,  where  the  cesset  appears  palpably  plain  on  the  record,  and 
where  there  can  be  no  possibility  of  danger  to  a  purchaser. 

In  Pennock  v.  Hart,  we  carried  the  construction  thus  far,  to 
fulfil  what  we  were  persuaded  was  the  actual  intention  of  the  le- 
gislature, although  not  expressed  in  the  act. 

There  the  terms  of  the  cesset  were  spread  on  the  docket,  and  it 
was  impossible  that  a  purchaser,  or  any  one  else,  could  be  injured 
or  deceived  by  supposing  that  the  judgment  was  discharged.  Fur- 
ther than  this  I  am  not  disposed  to  go,  as  it  would  lead  to  injus- 
tice. Helvete  and  Rapp  is  entirely  consistent  with  this  doctrine  ; 
for  there  the  judgment  was  not  held  good  by  relation  to  the  bond, 
which  was  filed,  but  the  entry  on  the  record  itself,  contained  the 
substance  of  the  bond,  as  well  as  the  substantial  requisites  of  a  judg- 
ment The  dispute  was,  as  to  the  effect  of  the  entry  as  it  stood, 
and  as  the  defect  was  entirely  in  matter  of  form,  it  was  held,  that 
it  should  not  prejudice  the  judgment  creditor;  the  entry  being  suf- 
ficient to  put  a  purchaser  on  his  guard.  We  are  of  opinion  that  the 
amendment  be  disallowed. 

-Motions  denied. 


VOL.  xr.  N 
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NEWLIN  against  PALMER  and  another. 

IN   ERROR. 

Amendments  under  the  act  of  1806,  being  prescribed  by  law,  are  not  discretionary, 
but  mandatory,  and  therefore  subjects  of  writs  of  error. 

But  these  amendments  are  not  to  be  permitted,  when  they  introduce  a  new  cause 
of  action. 

A  variance  between  the  writ  and  declaration  is  matter  of  abatement,  or  special  de- 
murrer, and  not  of  review  on  writ  of  error. 

Debt  for  rent,  three  hundred  and  seventy-five  dollars.  The  declaration  contains 
two  counts,  for  two  distinct  years'  rent,  three  hundred  and  seventy -five  dollars 
each.  The  quentiir  demands  three  hundred  and  seventy- five  dollars.  Verdict 
for  less  than  that  sum.  The  declaration  is  good. 

A  receipt  for  rent,  by  one  claiming  adversely  to  the  plaintiff,  who  alleges,  that  an 
event  has  happened  by  which  the  estate  has  vested  in  him,  is  not  admissible  in 
evidence,  at  least  without  some  evidence  of  attornment. 

ERROR  to  the  Common  Pleas  of  Delaware  county. 
In  this  suit,  a  summons  in  debt  for  three  hundred  and  seventy- 
five  dollars,  was  issued  by  Moses  Palmer  and  William  Trimble, 
the  plaintiffs  below,  against  John  Neivlin,  the  defendant.  The 
plaintiffs  declared,  upon  a  demise  by  them  to  the  defendant  of  a 
grist  mill,  and  tract  of  land,  in  Concord  township,  from  the  1st 
of  Jlpril,  1814,  for  one  year,  at  the  rent  of  three  hundred  and 
seventy-five  dollars,  payable  quarterly.  They  afterwards,  with 
the  leave  of  the  court,  filed  an  additional  count ;  in  which  they 
declared,  that  the  defendant  after  the  expiration  of  the  last-men- 
tioned term,  to  wit,  from  the  1st  of  *flpril,  1815,  continued  to  oc- 
cupy the  demised  premises  as  tenant  to  the  plaintiffs,  until  the  1st 
of  jiprdl,  then  next  ensuing;  whereby  he  became  liable  to  pay  to 
the  plaintiffs  an  additional  sum  of  three  hundred  and  seventy-five 
dollars,  on  the  1st  of  *ftpril,  1816.  The  defendant  pleaded  nil  de- 
bet  ;  to  which  he  afterwards  added  the  plea  of  payment. 

On  the  trial,  the  plaintiffs  gave  in  evidence  the  will  of  Thomas 
Newlin*  dated  August  20,  1810;  by  which  he  gave  to  his  grandchil- 
dren Eliza,  John,  Martha,and  Thomas  Newlim,  children  of  his  son 
Nicholas  Newlin,  deceased,  their  heirs  and  assigns,  as  tenants  in  com- 
mon, his  lower  grist  mill,  situate  in  the  township  of  Concord,  then 
in  possession  of  John  Newlin;  and  certain  other  lands,  particularly 
described  in  the  will,  subject  to  the  disposition  which  he  intended 
to  make  of  the  rents,  issues,  and  profits,  for  a  limited  time,  in 
favour  of  his  daughter  Edith  Speakman.  He  then  devised  to  his 
friends,  Moses  Palmer,  Thomas  Marshall,  and  William  Trim- 
ble, his  upper  grist  mill,  situate  in  the  same  county,  and  certain 
other  estates,  also  particularly  described,  in  trust  to  let  out  on  rent 
the  said  upper  mill,  &c.  and  also  the  lower  mill,  and  all  the  lands 
and  premises,  devised  with  it  to  his  grandchildren  above-mentioned, 
to  continue  the  same  at  rent,  until  the  sum  of  two  thousand  dollars 
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should  be  raised  clear  of  all  expense,  repairs,  and  taxes;  which  sum 
of  two  thousand  dollars  was  directed  to  he  put  out  at  interest,  for 
the  separate  use  of  his  daughter  Edith  Speakmun.  After  this  sum 
had  been  raised,  the  testator  directed  that  the  use  and  profits  of  the 
lower  mill,  together  with  the  lands  and  premises,  before  devised 
to  the  children  of  his  son  Nicholas,  should  go  to  and  be  enjoyed 
by  them. 

After  having  given  in  evidence  a  lease  fora  year  from  the  plain- 
tiffs to  the  defendant,  dated  April  1st,  1814,  the  plaintiffs  proved 
that  the  defendant  had  been  in  possession  of  the  mill,  from  the  1st 
of  April,  1814,  to  the  1st  of  April,  1815,  and  for  some  time  after- 
wards ;  but  for  how  long  a  time,  and  whether  subsequently  to  the 
1st  of  April,  1815,  he  rented  the  mill  from  the  plaintiffs,  or  from 
David  Trainer,  jun.  the  guardian  of  Nicholas  Netvlin's  children, 
did  not  distinctly  appear  from  the  evidence.  The  plaintiffs  concluded 
their  case,  by  giving  in  evidence  their  account,  as  trustees,  under 
the  will  of  Thomas  Newlin,  settled  in  the  Orphans'  Court,  on  the 
30th  of  October,  1815. 

The  defendant  produced  seven  receipts,  bearing  date  at  different 
periods,  from  the  llth  of  August,  1815,  to  the  1st  of  April,  1817, 
signed  by  David  Trainer,  jun.  as  guardian  of  thp  rhildrcn  of  Nicho- 
las Newlin,  for  various  sums  of  monpy,  on  account  of  rent  for  the 
demised  premises,  amounting  together  to  seven  hundred  and  fifty 
dollars.  It  was  further  proved  by  the  defendant,  that  it  was  usual 
for  the  trustees  to  give  their  tenants  notice  to  quit  every  year;  that 
in  the  year  1814,  about  Christmas,  when  they  gave  notice  to  the 
witness,  who  was  one  of  their  tenants,  he  inquired  whether  they 
had  given  notice  to  John  Newlin,  the  defendant ;  to  which  they 
answered,  that  they  had  nothing  more  to  do  with  him,  as  the  two 
thousand  dollars  were  raised,  and  they  had  given  up  the  property 
to  David  Trainer,  jun.  Evidence  to  the  same  effect  was  given 
by  another  witness.  The  defendant  then  produced  a  certificate  of 
the  appointment  of  David  Trainer,  jun.  as  guardian  of  the  children 
of  Nicholas  Newlin,  deceased,  by  the  Orphans'  Court  of  Delaware 
county,  on  the  25th  of  July,  1814,  and  offered  in  evidence  the  re- 
ceipts above-mentioned.  They  were  objected  to  by  the  counsel  for 
the  plaintiffs,  and  the  court  sustained  the  objection. 

The  jury  found  a  verdict  for  the  plaintiffs,  for  three  hundred 
and  forty-nine  dollars  and  ninety-six  cents. 

The  record  having  been  removed  by  the  defendant  to  this  court, 
several  errors  were  assigned,  which  were  argued  by, 

Edwards,  for  the  plaintiff  in  error,  who  cited  5  Com.  Dig.  216, 
217.  3  Leon.  119.  Yelv.  5.  Co.  Litt.  303.  a.  5£ac.Ab.328. 
Pleas  B.  Id.  321.  Pleas  B.  4.  And  by 

Tilghman,  for  the  defendants  in  error;  who  cited  Cutbush  v. 
Gilbert,  4  Serg.  Sf  Rawfe,  556.  1  H.  Bl.  249.  1  Doug.  3.  2  Sclw. 
y.  P.  Debt,  470. 
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The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  questions  raised  on  this  record,  are  not  with- 
out their  difficulties.  On  a  contract  for  a  specific  sum,  debt  for 
rent,  three  hundred  and  seventy -five  dollars,  the  plaintiffs  declared 
for  two  distinct  years'  rent,  each  three  hundred  and  seventy-five 
dollars,  in  separate  counts.  After  verdict  for  a  less  sum  than  three 
hundred  and  seventy-five  dollars,  does  the  verdict  cure  it?  This 
is  not  an  action  for  use  and  occupation ;  in  which  case  there  is 
only  an  implied  contract,  and  no  precise  sum  agreed  on;  for  this 
is  debt  on  an  express  contract,  and  for  a  certain  sum.  Neither  is 
it  a  case  of  miscasting,  where  several  sums  are  laid  qusc  attingint 
in  toto,  to  a  sum  exceeding  the  queritur.  There  is  no  doubt  but 
debt  will  lie  for  a  sum  uncertain,  but  capable  of  liquidation ;  and 
even  then  the  writ  must  be  for  a  sum  certain,  and  the  plaintiff  may 
recover  /ess,  though  without  a  deduction;  but  he  certainly  cannot 
recover  more.  In  Ingledewv.  Cripps,  2  Lord Raym.  SI  5.  Salk* 
659,  it  was  held,  that  there  is  a  difference.  Where  the  duty  to  be 
recovered  is  certain,  and  entire,  upon  the  face  of  the  contract  or 
specialty,  the  demand  of  more  'than  is  due  is  bad,  and  cannot 
be  cured  by  verdict,  or  aided  by  entry  of  a  remittitur.  But  where 
the  duty  la  composed  of  several  parcels,  a  demand  of  more  than 
is  due  may  be  aided  by  a  remittitur  of  the  overplus ;  for  the  party 
must  recover  according  to  the  proof,  and  not  the  demand.  This 
principle  is  recognized  by  Serjeant  Williams,  in  Note  6,  to  Duppa 
V.  Mayo,  1  Saund.  285;  and  Mr.  Justice  WASHINGTON,  in  his  very 
able  opinion,  in  U.  S.  v.  Colt.  1  Peter's  Rep.  145,  cites  Barton  v. 
Pomeroy,  I  Roll's  Jlbr.  276.  Style,  175,  which  was  debt  for  rent, 
as  this  is,  and  the  plaintiff  declared  for  more  than  was  due  by  his 
showing;  and,  on  nil  debet  pleaded,  had  judgment  for  debt,  da- 
mages, and  costs.  It  was  moved  in  arrest  of  judgment;  for  that  the 
plaintiff  had  made  an  entire  demand  for  rent,  to  a  certain  sum, 
when  it  appeared,  he  could  not  have  an  action  for  so  much.  Yet 
the  court  held,  that  he  might  release  the  surplus,  and  take  judgment 
for  the  residue.  If  this  had  been  a  specialty,  this  had  been  fatal ; 
or,  had  the  defendant  craved  oyer  of  the  original  writ,  and  pleaded 
the  variance,  or  demurred  ;  but  this  was  not  done,  and  the  ori- 
ginal writ  is  not  before  us  judicially.  Debt  on  bond,  where  oyer 
is  given,  a  variance  between  the  declaration  and  the  bond  may  be 
taken  advantage  of  on  oyer,  but  is  not  matter  of  demurrer.  Douglass 
and  others  v.  Beam,  2  Binn.  '76.  After  pleas  pleaded,  it  is  too  late 
to  take  advantage  of  a  variance  between  the  writ  and  narr.  1  Munf. 
76.  In  the  King's  Bench,  where  the  party  proceeds  by  bill,  the 
words  at  the  beginning,  "  of  a  plea  that  he  render  so  much,"  are 
superfluous,  and  may  be  rejected;  and  there  in  debt  on  bill,  the  decla- 
ration would  be  good,  although  the  sum  demanded  in  the  several 
counts,  amount  altogether  to  more  than  the  sum  first  demanded.  But 
in  Communi  Banco,  and  here,  the  debt  is  by  original,  and  the  decla- 
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ration  always  begins  by  stating;,  "that  the  defendant  was  summoned 
to  answer  the  plaintiff  of  a  plea,  that  he  render  him  so  much,  &c. 
wherefore,  &c."  Each  count  here  contains  in  itself  a  perfect,  de- 
mand of  a  certain  sum,  and  the  reference  is  to  the  sum  in  the  qiie- 
ritiir,  as  if  the  sum  in  each  count  was  a  part;  the  queritiir  there- 
fore is  immaterial.  And  I  incline  to  think,  that  if  the  sum  declared 
for,  exceed  the  sum  in  the  .writ,  where  the  party  does  not  recover 
more  than  is  in  the  writ,  it  is  more  matter  of  plea  in  abatement 
than  in  bar,  and  cannot  be  taken  advantage  of  on  error. 

There  is  an  increasing  reluctance  in  courts  of  justice,  where  a 
cause  has  been  tried  on  its  merits,  to  overturn  a  series  of  expen- 
sive proceedings.  It  is  for  the  convenience  of  suiters,  and  the  pub- 
lic, that  the  real  objections  should  be  taken  at  the  proper  season, 
and  it  ought  not  to  be  permitted  to  a  party  to  increase  the  expense 
of  litigation,  by  proceeding  to  trial,  when  he  himself  thinks  there 
is  an  objection  in  limine  to  the  proceeding  altogether.  On  filing 
this  new  declaration,  he  might  then  have  pleaded  in  abatement, 
and  thus  have  prevented  great  expense  to  the  plaintiffs,  or  he  might 
have  demurred  specially;  but,  having  gone  to  trial,  he  has  past 
the  time  of  objection.  But  there  is  a  solid  objection  to  this 
amendment.  It  was  granted  on  the  trial  under  the  act  of  1806;  and 
although  amendments  previous  to  the  trial,  are  matters  discretion- 
ary, and  not  subject  to  a  revision  in  courts  of  appeal  and  error, 
yet  under  this  act  they  are  mandatory.  It  is  error  to  refuse  an 
amendment  desired  on  the'  trial,  if  the  amendment  is  within 
the  provisions  of  the  act ;  it  is,  consequently,  error  to  grant  it, 
where  it  is  not  within  the  provisions  of  the  act.  In  Young  v. 
The  Commonwealth,  6  Binn.  88,  it  was  determined,  that  the  dis- 
cretion of  the  court  was  a  legal  discretion,  subject  to  review  by  a 
Court  of  Error.  In  many  respects,  the  power  is  very  salutary; 
but  it  tends  to  produce  carelessness  and  delay,  vexation  and  ex- 
pense. In  the  steam  boat  cause,  before  me  at  the  last  Nisi  Pritis, 
when  many  days  had  been  spent  in  the  examination  of  witnesses, 
it  was  discovered  there  was  some  defect  in  the  declaration,  and 
application  was  made  to  amend  it.  The  amendment  being  granted, 
the  defendant,  as  is  usual  on  these  occasions,  would  not  go  on  to 
trial:  thus  all  this  time  was  lost,  and  much  cost  incurred.  But, 
on  the  whole,  the  provision  is  productive  of  more  good  than  evil. 
In  the  case  of  a  plaintiff,  he  might  suffer  a  nonsuit,  and  there- 
fore only  be  exposed  to  costs  and  delay;  but,  in  the  case  of  a  plea 
by  defendant,  he  might  be  deprived  of  a  just  defence  by  a  defect 
in  pleading.  But  if  it  were  allowed  to  a  party,  under  the  leave 
to  amend,  to  set  out  a  new  cause  of  action  altogether,  a  single 
suit  might  be  a  business  for  life.  The  act  was  intended  to  correct 
matters  of  form,  standing  in  the  way  of  the  merits.  Ebersoll  v. 
Krug,  5  Binn.  53.  Shock  v.  M'Chesneyy  4  Yeates,  507.  Farmers 
and  Mechanics'  Bank  v  Israel,  6  Serg.  <$•  Rawte,  295.  And  in 
Cassellv.Cooke,  8  Serg.  fyJRawle,  286,  it  was  determined,  that  tho 
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alteration  is  confined  not  to  mere  matters  of  form ;  but  in  its  terms, 
embraces  every  thing  which  will  affect  the  merits  of  the  cause  in 
controversy.  The  true  criterion  is,  whether  the  alteration,  in  the 
proposed  amendment,  is  a  new  and  different  matter,  another  cause 
of  action;  or  whether  it  is  the  same  contractor  injury,  and  a  mere 
permission  to  lay  it  in  a  manner  which  the  plaintiff  considers  will 
best  correspond  with  the  nature  of  his  complaint,  and  with  his 
proof  and  the  merits  of  his  case.  Here  the  matter  was  entirely 
new :  it  was  a  continuance  of  possession  for  another  year  by  the 
permission  and  sufferance  of  the  plaintiff.  A  tacit  renovation  of 
the  old  contract,  by  continuing  for  another  year.  The  first  decla- 
ration gave  him  no  notice  of  preparation  for  the  second  year..  As 
well  might  the  plaintiff  have  added  a  count  on  a  bond.  The  judg- 
ment is  for  this  cause  reversed.  But  as  it  is  made  the  duty  of  this 
court  to  decide  on  all  the  points  made  below,  and  the  court  think 
it  will  best  answer  the  purpose  to  award  a  venire  facias  de  novo, 
it  is  proper  to  give  an  opinion  on  the  bill  of  exceptions,  with  re- 
spect to  the  receipts  from  David  Trainer,  guardian  of  the  children 
of  Nicholas  Newlin,  to  whom  the  ultimate  estate  was  devised, 
after  the  plaintiffs,  the  trustees  under  the  will  of  Thomas  Newlin, 
had  raised,  from  the  rents  and  profits,  two  thousand  dollars.  Some 
evidence  was  given  of  declarations  of  the  trustees,  that  they  had 
raised  that  sum,  previous  to  the  defendant's  entering  on  his  second 
year,  and  had  given  up  the  property  to  David  Trainer.  If  the  de- 
fendant had  proved  that  he  had  attorned  to  Trainer,  or  that  Trainer 
had  leased  to  him  for  that  year,  I  incline  to  think,  that  the  re- 
ceipts would  have  been  admissible ;  but,  as  no  evidence  had  been 
given  of  this,  it  would  seem  to  be  a  dangerous  species  of  testi- 
mony. To  admit  these  receipts,  would  be  putting  it  in  the  power 
of  a  party  to  make  evidence  for  himself ;  and  it  may  be,  that  the 
receipts,  though  purporting  to  have  been  dated  before,  were  not 
given  until  after  the  commencement  of  the  action;  and,  as  Trainer 
was  a  stranger,  ought  to  have  been  proved  by  other  evidence;  these 
receipts,  which  were  a  kind  of  ex  post  facto  evidence,  of  a  lease 
from  Istoftflpril,  1815,  making  the  evidence  of  a  previous  tenancy. 
Under  any  circumstances,  should  this  cause  be  tried  again,  actual 
payment  of  the  money  would  be  better  evidence  than  the  receipts; 
as  the  authority  to  receive  the  rent  is  called  in  question,  and  the 
allegation  made,  that  the  whole  is  an  understanding  and  precon- 
certed plan  between  the  defendants  and  Trainer,  to  prevent  the 
raising  of  the  two  thousand  dollars,  directed  by  the  will  of  the  tes- 
tator to  be  raised,  and  which,  it  is  averred,  never  was  raised. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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M'NEILLEDGE  and  others  against  BARCLAY. 

EJECTMENT. 

Devise  of  real  and  personal  estate  to  testator's  wife  during  life,  and  after  her  death, 
"  to  be  divided  between  tier's  and  my  poor  relations  equally."  The  real  estate 
is  to  be  divided  in  the  same  manner  as  the  personal  estate. 

In  this  case  the  jury  returned  a  special  verdict,  which  set  forth, 

"  That  on  the day  of in  the  year  of  our  Lord 

one  thousand  eight  hundred  and  seventeen,  Alexander  Tho- 
mas, of  the  city  of  Philadelphia,  Mariner,  died  seised  of  the  mes- 
suage or  tenement  and  lot  of  ground,  with  the  appurtenances  men- 
tioned in  the  plaintiff's  declaration  in  fee  simple  :  That  the  said 
Alexander,  previous  to  his  death,  duly  made  his  last  will  and  tes- 
tament, bearing  date  the  twelfth  day  of  October,  eighteen  hundred 
and  sixteen,  which  was  afterwards  to  wit,  on  the  twelfth  day  of 
May,  eighteen  hundred  and  seventeen,  duly  proved  in  the  Regis- 
ter's office,  at  Philadelphia,  by  which  will,  after  making  sundry- 
devises  and  bequests,  he  devised  as  follows:  "Further  it  is  my 
will,  that  my  beloved  wife,  Eleanor  Thomas,  shall  receive  only 
the  interest  in  the  remaining  part  of  my  real  and  personal  estate, 
during  her  life,  and  at  her  decease  to  be  divided  between  her's  and 
my  poor  relations  equally"  On  the  thirteenth  day  of  March,  1817, 
Eleanor  Thomas,  widow  of  the  testator,  died.  At  the  time  of 
the  testator's  death,  there  were  living  of  his  relations,  two  bro- 
thers and  three  sisters,  namely,  Daniel  APNeilledge,  Peter  M* Neil- 
ledge,  Isabella  M*  Par  land,  wife  of  Robert  M'Farland,  Jinn 
M(  Far  land,  wife  of  Andrew  M'Farland,  and  Mary  Clark,  wife 
of  John  Clark;  and  the  children  of  his  deceased  brother,  James 
M'Nrillege,  to  wit,  Daniel  Campbell  MlNeilledge,  and  Catha- 
rine M'Neilledge,  all  of  whom  were  alive  at  the  time  of  the  death 
of  the  widow  of  the  testator,  and  all  of  whom,  excepting  the  said 
Catharine  MlNeilledge,  are  plaintiffs  in  this  suit  That  the  said 
Catharine  is  since  deceased,  intestate,  leaving  no  lawful  issue,  nor 
father,  nor  mother,  nor  sister,  but  leaving  a  brother,  Daniel  Camp- 
bell MNeilledge. 

"That  the  testator  left  no  father  nor  mother  at  the  time  of  his 
decease. 

"That  at  the  decease  of  the  testator's  widow,  there  were  living 
of  her  relations,  two  brothers  and  two  sisters,  William  Burns, 
Robert  Burns,  Margaret  IVainwright,  and  Catharine  Burns; 
also  a  mother,  named  Helen  Burns,  but  no  father.  Margaret 
JVainright  has  since  died,  leaving  one  child,  John  B.  tVain- 
wright.  The  mother  of  testator's  widow  has  since  died,  having 
first  made  her  will — (prout  will.) 

"  That  the  defendant  was  in  possession  of  the  messuage  or  tenc- 
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ment  and  lot  of  ground,  with  the  appurtenances  as  described  in  the 
declaration,  when  the  summons  in  this  case  was  served. 

Hereupon  the  jury  submit  to  the  court,  whether  the  plaintiffs  or 
any  of  them,  are  entitled  to  recover  the  premises  described  in  the 
declaration,  or  any  part  thereof.  If  the  court  shall  be  of  opinion, 
that  the  plaintiffs  or  any  of  them,  are  so  entitled  to  recover  the  said 
premises,  then  they  find  for  the  plaintiffs,  or  such  of  them  as  the 
court  shall  say  are  so  entitled  to  recover.  Or,  if  the  court  shall  be 
of  opinion,  that  the  plaintiffs  or  any  of  them,  are  entitled  to  recover 
any  part  or  share  of  the  said  premises,  then  they  find  for  the  plain- 
tiffs, or  such  of  them  as  the  court  shall  think  are  so  entitled  to  re- 
cover, for  such  part  or  share  of  the  premises  as  the  court  shall  say 
they  are  entitled  to  recover. 

"But  if  the  Court  shall  be  of  opinion,  that  the  plaintiffs,  or  any 
of  them,  are  not  entitled  to  recover  the  said  premises,  or  any  part 
thereof,  then  they  find  for  the  defendant." 

Chauncey,  for  the  plaintiffs,  cited,  M'Neilledge  v.  Galbruith,  S 
Serg.  Sf  Rawle,  43.  Pyot  v.  Pyot,  1  Ves.  335.'  Crossly  v.  Clare, 
Amb.  397.  Iraac  v.  De  Friez,  rfmb.595. 

J.  S.  Smith)  for  the  defendant,  cited,  Roach  v.  Hammond,  Pr. 
in  Ch.  401. 

The  opinion  of-  the  court  was  delivered  by 

DUNCAN,  J.  The  question  arises  on  these  words  in  the  will  of 
Alexander  Thomas:  "It  is  my  will,  that  my  beloved  wife,  Elea- 
nor, shall  receive  only  the  interest  in  the  remaining  part  of  my 
real  and  personal  estate,  during  her  life,  and  at  her  death  to  be  di- 
vided between  her's  and  my  poor  relations."  The  premises  are 
part  of  this  remaining"  estate.  His  wife  is  dead.  So  far  as  respects 
the  personal  estate,  the  court  have  already  decided;  whether  the  real 
estate  goes  in  the  same  course,  and  in  the  same  proportions,  is  now 
to  be  decided.  Relations,  in  a  will  of  personal  estate,  signify  next 
of  kin,  entitled  under  the  act  of  distribution.  The  adjective  "poor" 
makes  no  difference.  If  the  real  estate  goes  to  heirs,  as  it  has  been 
determined,  the  personal  estate  passes  to  next  of  kin.  This  will 
be  directly  opposed  to  the  will  of  the  testator.  He  devises  both 
in  the  same  clause,  and  to  the  same  parties.  And  where  the  word 
"  relations,"  as  to  real  estate,  was  supposed  to  be  so  doubtful,  as  at 
least  to  render  it  questionable,  whether  a  devise  of  real  estate  sole- 
ly, was  not  void  for  uncertainty,  it  was  decided  by  Lord  HARD- 
WICKE,  Pyot  v.  Pyot,  1  Ves.  335,  Powell  on  Dev.  350,  that  where 
the  devise  was  to  my  nearest  relation,  both  of  real  and  personal  es- 
tate, that  it  was  a  case  of  a  raixked  nature,  not  understanding  re- 
lation, as  the  word  is  generally  used,  or  in  its  legal  meaning,  strict- 
ly as  applicable  to  real  estate;  but  as  it  was  mixed  with  personal, 
the  contruction  applicable  to  the  latter,  should  be  applied  to  the 
real  estate.  The  involving  the  real  estate  with  the  personal,  in  the 
same  devise,  was  a  strong  circumstance  as  to  the  real  estate,  afford- 
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ing  a  proper  key  to  find  out  who  are  the  persons  to  take  under  this 
description,  as  the  testator  had  but  one  intention.  Here  the  indica- 
tion is  stronger,  if  possible,  that  the  testator  did  not  intend,  by  a 
devise  to  the  poor  relations  of  himself  and  wife  equally,  he  could 
not  intend,  lineal  descent;  he  did  not  intend  his  own  heirs;  he  in- 
tended and  described  other  persons.  And  courts  will  not  construe 
a  devise  void,  for  uncertainty,  if  by  any  possibility,  it  can  be  ren- 
dered certain;  if  referable  to  any  matter  it  can  be  so  rendered.  Who 
the  poor  relations  of  husband  and  wife  are,  the  law  as  to  personal 
estate,  has  designated.  They  are  persons  to  take  under  acts  of  dis- 
tribution. The  will  *hen  gives  the  personal  estate  to  them,  which 
cannot  be  taken  from  them.  This  furnishes  a  safe  and  certain  rule.  la 
case  of  a  devise  of  lands  solely  to  relations,  as  there  is  not  the  same 
reason  for  referring  to  the  act,  thereby  to  decide  of  a  term  applied  to 
a  subject  to  which  the  statute  has  no  reference,  yet  as  it  is  a  mere 
question  of  intention,  any  decision  on  a  testamentary  subject  may 
be  resorted  to,  from  whence  to  draw  an  analogy,  rather  than  the 
evident  intention  to  give  should  be  disappointed,  upon  the  founda- 
tion of  his  having  expressed  himself  with  an  uncertainty,  not  to  be 
cleared  up.  And  certainly  this  had  great  weight  with  Lord  H  AKD- 
VVICKE,  in  Pyot  v.  Pyot.  In  Crossly  v.  Clare,  Jlmb.  397,  there 
was  a  devise  of  a  freehold  estate  to  descendents,  and  Sir  Thomas 
Clark,  Master  of  the  Rolls,  held  it  to  extend  to  all  proceeding  from  the 
body,  and  did  not  confine  it  to  the  eldest  male,  and  said,  where  the 
word  relation  is  used,  the  court  has  no  other  rule  to  go  by  than  the 
statute^of  distribution,  otherwise  the  devise  would  be  void  for  un- 
certainly. And  following  up  this  principle,  I  think  the  word  rela- 
tions, where  only  real  estate  was  devised,  would  give  it  to  the  next  of 
kin,  under  the  statute  of  distribution;  and  that  the  court  would,  to 
prevent  the  failure  of- the  devise,  adopt  this  sense  of  the  word;  and 
that  my  relation,  in  a  devise  of  real  estate  solely,  w  ould  receive  the 
same  construction,  as  wiih  respect  to  personal  estate.  The  sense  of 
the  word  is  fixed  by  legal  authority;  persons  entitled  under  the  sta- 
tute of  distributions,  and  that  statute  may  be  referred  to,  as  matter  of 
interpretation,  on  a  devise  of  real  estate,  pointing  out  the  persons 
described.  The  counsel  for  the  relations  of  the  wife,  has  ingeni- 
ously urged,  that  our  intestate  law  may  be  considered  as  an  act  of 
distribution,  and  whoever  under  the  appellation  of  relation  claims 
real  estate,  must  claim  as  a  distributee  under  that  act.  But  the  dis- 
tributees, under  that  act,  are  frequently  very  different  persons,  and 
take  in  different  proportions,  from  representatives  of  personal  es- 
tate; there  the  real  estate  would  pass  to  one  set  of  relations, 
and  the  personal  estate  to  another.  For  instance,  the  half  blood; 
the  mother,  who  would  take  the  real  estate  only  for  life,  the  personal 
absolutely;  and  in  personalty,  the  rules  of  representation  are  by  the 
civil  law,  which  in  computing  the  degrees  of  blood,  proceed  by 
different  laws.  The  reason  of  Pyot  v.  Pyot,  holds  as  well  io  En- 
land,  where  the  land  descends  on  one,  as  where  with  us,  it  is  de  vi- 
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sible  into  parts;  and  unless  the  same  course  were  established,  with 
respect  to  real,  as  takes  place  in  respect  to  personal  estate,  the 
intention  of  the  testator  must  always  be  defeated,  for  the  two 
estates  would  go  into  different  hands;  and  to  say  that  the  real  shall 
go  over  to  heirs  at  law,  is  in  fact  deciding  that  as  to  that  the  testa- 
tor died  intestate.  But  in  this  case,  inheritance,  descendible  blood, 
paternal  and  maternal  lines,  were  far  removed  from  the  view  of  this 
testator,  because  it  is  divided  equally  among  the  relations  of  him- 
self and  wife.  Relations,  ex  vi  termini  mean  next  of  kin,  and  is  ap- 
plicable to  personal  estate.  It  is  a  term  inapplicable  to  real  estate; 
but  then,  as  the  testator  had  no  different  intentions  as  to  his  real 
and  personal  estate,  the  word,  in  order  to  effectuate  the  intention 
of  the  testator,  must  apply  to  that  class,  denominated  next  of  kin, 
who  take  as  persons  designated  in  both  cases.  It  is  necessary  to 
have  some  rule;  there  can  be  none  better  than  the  rule  of  distri- 
bution under  the  statute;  considering  that  as  an  indication  of  the  tes- 
tator's meaning,  that  by  relations  he  intended  next  of  kin;  and  if 
we  do  not  go  by  this  rule,  then,  we  declare  the  will,  as  to  the  real 
estate,  void  for  uncertainty,  or  the  court  makes  a  new  will  for  the 
testator.  I  am  of  opinion  that  the  real  and  personal  estate  pass  to  the 
same  persons;  that  the  act  of  distribution  is  to  govern;  and  the 
real  estate  to  be  divided  in  the  proportions  the  personal  estate  was, 
by  the  former  judgment  of  the  court. 

Judgment  affirmed. 


THE  END  OF  MARCH  TERM,  1824. 
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[LASCISTZB,  MAT  15,  1824.} 

GRUBB  against  WILLIS. 

IN   ERROR. 

Every  bond  imports  in  itself  a  sufficient  consideration,  though  none  be  men* 

tioned. 
Where  judgment  is  confessed  for  the  penalty  of  a  bond,  execution  may  issue  for  the 

condition,  with  interest,  without  a  writ  of  inquiry. 

THE  plaintiff  below,  Alexander  Willis,  declared  in  the  Court  of 
Common  Pleas  of  Dauphin  county,  against  the  defendant,  Peter 
Grubb,  "  for  that  whereas  the  said  Peter  Grubb,  on  the  ninth  day 
of  September,  A.  D.  1820,  at  the  county  aforesaid,  bound  him- 
self unto  the  said  Alexander  Willis,  his*  attorney,  executors,  ad- 
ministrators, or  assigns,  by  bond  signed  and  sealed  by  the  said 
Peter  Grubb,  in  the  sum  of  eight  hundred  and  twenty-four  dollars, 
conditioned  for  the  payment  of  four  hundred  and  twelve  dollars, 
together  with  the  interest  and  costs,  which  shall  or  may  accrue 
thereon  by  John  Grubb.  on  or  before  the  first  day  of  April,  A.  D. 
1821.  And  whereas  the  said  John  Grubb  has  not  paid  the  said 
last-mentioned  sum  to  the  said  Alexander  Willis,  he  the  said 
Peter  Grubb,  became  liable  to  pay  the  said  Alexander  II  iLis,  the 
above  first-mentioned  sum  to  the  said  Alexander,  but  the  same  to 
him  to  pay  hath  refused  and  still  doth  refuse,"  &c. 
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On  this  declaration,  judgment  was  confessed  by  warrant  of  attor- 
ney for  the  penalty  of  the  bond,  with  a  release  of  errors  and  a  stay 
of  execution  until  the  1st  of  dpril  1821.  A/,  fa.  afterwards  is- 
sued, which  was  levied  on  a  part  of  a  lot  of  ground,  and  a  small 
house  erected  thereon. 

The  record  being  returned  to  this  court,  on  a  writ  of  error,  the 
following  reasons  were  assigned  for  reversing  the  judgment  and 
execution. 

1.  That  the  bond  on  which  the  judgment  was  rendered,  was  not 
founded  on  a  lawful  consideration. 

2.  That  there  was  error  in  issuing  the  execution  without  a  scire 
facias  or  a  writ  of  inquiry,  to  ascertain  what  was  due,   (if  any 
thing,)  on  the  judgment. 

Elder  for  the  plaintiff  in  error. 
Douglass  for  the  defendant  in  error. 

PER  CURIAM.  Two  errors  are  assigned  in  this  case.  1.  That 
it  does  not  appear  there  was  any  consideration  for  the  defendant's 
bond,  on  which  judgment  was  entered  by  warrant  of  attorney.  2. 
That  the  execution  issued  irregularly,  because  the  damages  had  not 
been  assessed  on  a  writ  of  inquiry. 

1.  There  is  nothing  in  the  first  exception.     Every  bond  imports 
in  itself  a  sufficient  consideration,  though  none  is  mentioned.     But 
if  it  was  really  given  on  an  illegal  consideration,  the  obligor  may 
plead  the  special  matter,  and  thus  avoid  the  bond.     All  that  ap- 
pears on  this  record,  is,  that  the  bond  was  given  by  the  defendant. 
No  consideration  is  mentioned,  nor  is  there  any  thing  to  show  that 
there  was  an  illegal  consideration;  therefore  it  is  good. 

2.  This  is  not  a  case  in  which  a  writ  of  inquiry  was  necessary. 
The  judgment  was  entered  by  warrant  of  attorney,  for  the  penalty 
of  the  bond.     All  that  we  know  of  the  condition,  is,  from  the  de- 
claration, which  sets  forth  that  Peter  Grubb,  the  defendant,  bound 
himself  to  the  plaintiff  in  the  sum  of  eight  hundred  and  twenty-four 
dollars,  conditioned  for  the  payment  of  four  hundred  and  twelve 
dollars,   by  John  'Grubb,   together  with   the  interest   and    costs 
which   should  accrue  thereon,    on  or  before  the  1st  day  of  */lpril 
1821.     And  it  is  then  averred,  that  John  Grubb  did  not  pay  the 
said  sum  of  money  on  or  before  the  day  appointed  as  aforesaid,  so 
that  the  defendant  became  liable  to  pay  to  the  plaintiff  the  afore- 
said penalty  of  eight  hundred  and  twenty-four  dollars,  &c.     Here 
was  nothing  to  be  inquired  of  by  a  jury — the  plaintiff  claimed  no- 
thing but  the  sum  of  four  hundred  and  .twelve  dollars  mentioned 
in  the  condition,  with  interest  ;  and  execution  was  taken  out  for 
no  more  than  the  principal  and  interest,  with  the  costs  of  suit.     It 
is  the  opinion  of  the  court,  that  there  is  no  error  in  the  record,  and 
therefore  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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FUNK  against  VONEIDA  and  another,  executors 
BECHTOLL.  ^ 

•j      V  ' 

IN  ERROR. 

The  covenants  arising1  upon  the  words,  "grant,  bargain,  and  sell,"  in  a  deed,  are 
not  inconsistent  with,  or  restrained  by  an  express  covenant  of  special  warranty. 

Whore  the  grantor,  prior  to  the  execution  of  the  deed,  had  mortgaged  the  pre- 
mises, it  was  held,  that  the  grantee  was  entitled  to  recover,  in  an  action  upon 
those  covenants,  at  least  nominal  damages,  notwithstanding  the  mortgage  was 
not  due  at  the  commencement  of  the  "suit  and  no  actual  damage  was  proved. 

If  the  grantee  in  his  declaration  had  assigned,  specialty,  the  consequential  dama- 
gi-s  arising  from  the  breach  of  the  covenants,  stating  that  the  land  was  of  less 
value  by  reason  of  the  incunibrance  ;  that  he  was  prevented  from  selling  it  as 
advantageously  as  he  might  otherwise  have  done,  and  that  in  fact  it  was  sold  by 
process  of  law,  for  so  much  less  than  the  value  of  the  mortgage,  he  would  have 
been  entitled  to  damages  to  the  full  value  of  the  mortgage. 

Qi/f  rr,  whether  the  grantee,  by  calling  on  the  grantor  to  remove  the  incumbrance, 
would  be  entitled  to  recover  U"ie  value  ef  the  mortgage,  where  there  liad  been 
no  sale,  no  eviction,  and  even  before  the  mortgage  became  due. 

Of  the  equity  powers  possessed  by  the  courts  of  law  \nPennxijlvaiua. 

THIS  was  an  action  of  covenant  brought  by  the  plaintiff  in  error 
against  the  defendant  in  error,  in  the  District  Court  for  the  city 
and  county  of  Lancaster,  in  which  the  declaration  was  as  follows: 

"Philip  Voneida  and  Catharine  Bechtoll,  executors  of  the  last 
will  and  testament  of  William  Bechtoll,  deceased,  were  summoned 
to  answer  Jacob  Funk,  in  a  plea  of  covenants  broken,  &c. 
Whereupon  the  said  Jacob  complains,  that  heretofore,  to  wit,  on 
the  first  day  of  April,  in  the  year  of  our  Lord,  one  thousand  eight 
hundred  and  fourteen,  at  the  county  aforesaid,  by  a  certain  inden- 
ture, then  and  there  made  between  the  said  William  Bechtoll,  in 
his  life  time,  and  Catharine  his  wife,  of  the  one  part,  and  the 
said  Judob  Funk  of  the  other  part;  one  part  of  which  said  inden- 
ture, sealed  with  the  seals  of  the  said  William  and  Catharine,  the 
said  Jacob,  here  into  court  doth  bring;  the  date  whereof  is  the 
same  day  and  year  aforesaid,  the  said  William,  amongst  other 
things,  covenanted  to,  and  with  the  said  Jacob,  as  follows,  to  wit, 
"That  the  said  William,  and  Catharine,  his  wife,  for,  and  in  con- 
sideration of  the  sum  of  three  thousand  eight  hundred  and  ninety- 
two  pounds,  sixteen  shillings  and  one  penny,  half  penny,  lawful 
money  of  the  State  of  Pennsylvania,  to  them  in  hand,  well  and 
truly  paid  by  the  said  Jacob  Funk,  at  and  before  the  ensealing  and 
delivery  thereof,  the  receipt  whereof  they  did  thereby  acknowledge, 
and  thereof  did  acquit  and  forever  discharge  the  said  Jacob  Funk, 
his  heirs,  executors  and  administrators,  by  the  said  indenture,  had 
granted,  bargained,  sold,  aliened,  enfeoffed,  released  and  confirmed, 
and  by  the  said  indenture,  did  grant,  bargain,  sell,  alien,  en  feoff, 
release  and  confirm,  unto  the  said  Jacob  Funk,  and  to  his  heir- 
and  assigns,  all  that  certain  plantation,  &c." 

[Here  follows  a  description  of  the  premises  conveyed.] 
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"  Nevertheless,  the  said  Jacob  Funk  avers,  that  the  said  Wil- 
liam Bechtoll)  at  the  time  of  ensealing,  executing  and  delivering 
the  deed  and  indenture  abovementioned,  was  not  seized  of  an  inde- 
feasible estate,  in  fee  simple,  in  the  lands  and  premises  abovemen- 
tioned, freed  from  incumbrances,  clone  or  suffered  from  and  by  the 
said  William  Bechtoll,  but  that  at  the  time  last  aforesaid,  the  es- 
tate in  fee  simple,  of  the  said  William  Bechtoll,  in  the  said  pre- 
mises, were  subject  to  incumbrances,  which  had  been  done  and  suf- 
fered, from  and  by  him,  the  said  William  Bechtoll.  And  so  the 
said  Jacob  avers,  that  the  said  William  in  his  life  time,  and  the 
said  Philip  and  Catharine,  his  executors  since  his  decease,  al- 
though often  requested,  did  not,  nor  have  not,  nor  have  either  of 
them  kept  the  said  covenants,  but  had,  and  have  broken  the  same, 
to  wit,  at  the  county  aforesaid,  to  the  damage,  &c. " 

To  this  declaration,  the  defendants  pleaded  "performance,  with 
leave  to  alter,  and  to  give  the  special  matter  in  evidence"  and 
afterwards  added,  the  plea  of  "payment,  with  leave,  fyc." 

On  the  trial,  the  plaintiif,  after  having  given  in  evidence  a  deed 
from  William  Bechtoll  and  Catharine,  his  wife,  to  Jacob  Funk, 
dated  1st  of  Jlpril,  1S14,  which  contained  a  covenant  of  special 
warranty,  and  also,  a  mortgage  from  William  Bechtoll,  to  the  ex- 
ecutors of  John  Bechtoll,  deceased,  dated  4th  of  *ftpril,  1812,  for 
£1,474  1 5s.  5d.,  payable  in  instalments,  the  last  of  which  was  to 
become  due  on  the  1st  of  Jlpril,  1830,  offered  to  prove,  that  Jacob 
Funk  never  knew  of  the  incumbrance  on  the  property,  until  some 
time  in  the  year  1816:  That  when  the  fact  of  there  being  a  mort- 
gage on  the  premises  became  publicly  known,  the  creditors  of  the 
said  Jacob  Funk,  pushed  him,  believing  that  the  property  he  held, 
might  not  be  sufficient  to  pay  off  the  said  mortgage,  and  all  his 
debts:  That  when  his  creditors  became  thus  uneasy,  he  appointed 
four  persons  as  his  assignees,  who  agreed  to  accept  the  appoint- 
ment, and  the  deed  of  assignment  was  accordingly  prepared  ;  and 
with  the  consent  of  his  creditors,  the  assignees  would  have  sold  the 
same  to  the  best  advantage,  and  agreed  to  become  bound  to  pay  all 
the  debts,  provided  the  executors  of  the  said  William  ilechtoll, 
would  lift  the  mortgage  on  the  premises:  That  the  said  executors 
refused  to  do  so,  in  consequence  of  which,  suit  was  brought  against 
him  by  Nicholas  Yocum,  and  an  award  of  arbitrators  was  filed  in 
favour  of  the  plaintiff 'for  2,639  dollars  20  cents,  on  the  2Sth  No- 
vember, 1816,  for  which  the  whole  of  the  premises  mentioned  in 
the  declaration,  were  sold  by  the  sheriff  of  Lancaster  county,  on 
the  llth  March,  1817,  for  the  sum  of  2,850  dollars. 

To  this  evidence  the  counsel  for  the  plaintiff  objected.  The 
court  sustained  the  objection,  overruled  the  evidence,  and  sealed  a 
bill  of  exceptions. 

The  court  delivered  to  the  jury  the_ following  charge. 

Charge.  The  deed  in  this  case  contains  a  covenant  of  special 
warranty.  This  action  is  attempted  to  be  supported  on  the  covenant 
mplied,  by  the  words  " grant,  bargain  and  sell."  No  damages 


May,  1S24.]  OF  PENNSYLVANIA.  Ill 

(Funk  v.  Voneida  and  another,  Executors  of  Bechtoll.) 

arc  proved,  and  the  mortgage,  given  in  evidence,  is  payable  by  in- 
stalment?, the  last  of  which  will  not  be  due  for  10  years,  and  no 
suit  can  be  brought  upon  it  In  the  infancy  of  the  province,  an 
effect  was  given  to  these  words  by"  an  act  of  assembly,  to  protect 
purchasers  who  took  deeds  drawn  by  persons  unskilled  in  the  law; 
but  it  cannot  be  stronger  than  an  express  covenant  against  incum- 
brances.  On  such  covenant,  though  incumbrances  exist,  yet  if  no 
suit  is  brought  upon  them,  and  no  damage  sustained,  he  is  not  dam- 
nified by  any  breach  of  covenant,  and  the  action  is  brought  too 
soon.  He  cannot  support  a  suit  of  this  kind,  until  some  damage 
is  sustained  actually,  upon  the  covenant;  and  until  he  is  put  to  trou- 
ble by  it  from  the  default  of  the  defendant,  in  not  discharging  those 
incumbrances  as  they  arise,  he  cannot  complain  of  a  breach  of  such 
covenant.  The  mortgage  being  upon  record,  is  notice  to  all  the 
world.  It  was  the  plaintiffs  duty  to  search  the  record;  and  he 
might  have  protected  himself  by  special  covenants.  Not  having  done 
so,  I  think,  at  present,  he  cannot  sustain  this  suit 

A  bill  of  exceptions  to  this  charge  was  tendered  by  the  counsel 
for  the  plaintiff. 

Porter  and  Buchanan,  for  the  plaintiff  in  error,  referred  to  the 
act  of  2ftth  May,  1715,  sec.  6  Purd.  Dig.  163.  Lessee  of  Gratz 
V.  Ewalt,  2  Binn.  95. 

Jenkins  and  Hopkins,  for  the  defendants  in  error,  cited  Bender 
v.  Fromberger,  4  Dall.  436.  Kent  v.  H'elch,  7  Johns.  258.  2 
Caines  Rep.  192-3.  4  Coke,  80,  86,  Delavergne  v.  Norris.  7 
Johns.  358.  4  Mass.  Hep.  627,  62.  9  Van  Benthuyson  v.  Crasper, 
8  Johns.  198.  Waldron  v.  M' Curly,  3  Johns.  471.  Kortzv, 
Carpenter,  5  Johns.  120. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  great  change  introduced  by  the  act  of  assem- 
bly, rendering  real  estate  subject  to  judicial  sale,  for  payment  of 
debts,  ano*  the  necessity  imposed  on  our  courts,  from  the  want  of 
direct  chancery  jurisdiction,  of  considering  every  equitable,  tangi- 
ble interest  in  land,  subject  to  levy  and  sale,  produce,  frequently, 
consequences  which  call  fur  a  liberal  exercise  of  equitable  powers, 
accommodated  to  this  new  state  of  things. 

I  will  consider  the  special  errors  assigned,  in  the  following  or- 
der. 1st,  Whether  any  breach  of  covenant  entered  into  by  the 
grantor,  had  occurred,  so  as  to  render  him  liable  to  any  action,  with- 
out some  evidence  of  direct,  actual  damages;  and  2d,  Whether 
the  plaintiff,  without  having  laid  any  consequential  damages, 
could  give  any  evidence  of  them — and  this  will  dispose  of  the 
whole  case.  The  words,  grant,  bargain  and  sell,  by  the  operation  of 
law,  and  the  express  words  of  the  act  of  assembly,  are  a  covenant 
against  incumbrances  done  or  suffered  by  the  grantor:  in  other 
words,  that  the  estate  was  not  defeasible,  by  any  act  done  by  him. 
The  action  is  brought  on  this  covenant.  Now,  this  covenant  was 
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broken  the  very  instant  it  was  entered  into.  The  special  covenant 
is  by  no  means  inconsistent  with  this  general  covenant.  The  im- 
plied covenant  is  not  controlled  by  the  special  one — the  effect  of 
the  words  grant,  bargain  and  sell,  can  only  be  limited  "by  ex- 
press words  contained  in  the  deed."  Such  is  the  direct  provision 
of  the  act.  There  is  no  express  limitation ;  and  to  imply  one, 
would  be  contrary  to  natural  justice,  and  the  intention  of  the  par- 
ties. It  is  an  unqualified  covenant  against  incumbrances  done  and 
suffered  by  the  grantor,  or  those  under  whom  he  claims  ;  nor  can 
it  make  any  difference,  that  the  mortgage  was  recorded,  and  the 
plaintiff  had,  therefore,  constructive  notice.  It  is  no  answer  to  his 
complaint,  to  say,  it  was  his  duty  to  search  the  record,  and  to  have 
protected  himself  by  some  special  covenant,  against  this  specific . 
incumbrance.  It  was  no  part  of  this  case,  that  he  had  actual  no- 
tice; but  if  he  had,  it  could  make  no  difference. 

The  plaintiff  covenanted  against  all  incumbrances.  The  rule  as 
to  the  vendee,  is  caveat  emptor.  So,  let  the  vendor  take  care  of 
the  covenants  he  enters  into.  There  was  no  special  stipulation 
on  the  subject,  and  the  plaintiff  might  safely  rely  on  the  general 
one.  Notice  of  the  mortgage  would  make  no  difference,  as  was 
determined  in  Levit  v.  Witherington,  1  Lutw.  317.  In  an  in- 
denture reciting  a  lease,  where  the  party  covenanted,  that  the  ori- 
ginal lease  was  good  and  unincumbered,  on  action  of  covenant,  al- 
leging an  incumbrance,  notice  of  it  was  pleaded,  and  on  demurrer, 
the  plaintiff  had  judgment.  An  action  on  the  case,  for  deceit,  would, 
I  apprehend,  lie,  if  there  was  no  covenant,  the  incumbrance  being 
concealed.  In  that  action,  notice  to  the  grantee  would  be  decisive 
in  favour  of  the  grantor;  but  it  cannot  alter  the  case  in  this  action 
of  covenant.  The  mortgage  here  was  a  subsisting  incumbrance; 
the  covenant  was,  therefore,  broken;  an  ouster  or  eviction,  was  not 
necessary.  An  allegation  of  a  breach  as  wide  as  the  covenant,  was 
sufficient  to  entitle  the  plaintiff  to  nominal  damages;  and  the  defen- 
dants, by  pleading  covenants  performed,  have  admitted  the  exist- 
ence of  the  incumbrance.  A  mortgage,  though  there  can  be  no 
recovery  on  it,  until  a  year  after  last  instalment  becomes  due,  is  a 
present  incumbent  weight  on  the  inheritance,  from  the  moment  it 
was  given.  The  law  on  this  subject  is  laid  down  with  precision  and 
accuracy,  in  the  very  able  judgment  of  Chief  Justice  PARSONS,  in 
Prescolt  v.  Truman,  4  Mass.  630:  "If  a  mortgage  is  the  incum- 
brance, it  being  only  a  collateral  security,  the  grantee  can  only  re- 
cover nominal  damages,  unless  he  has  removed  it,  because  the 
mortgagee  can  compel  the  mortgagor  to  pay  the  debt,  which  is  the 
principal  security;  but  if  the  grantee  has  paid  it,  so  that  the  mort- 
gage is  discharged,  the  sum  secured  by  the  mortgage  is  the  mea- 
sure of  damages."  And  I  am  of  opinion,  that  where  the  mortgage 
money  is  not  due,  but  the  grantee  chooses  to  pay  it,  the  jury  ought 
to  allow  him  the  fair  price  it.  necessarily  cost  him;  for  it  would  be 
a  most  inconvenient  doctrine  to  hold,  that  the  vendee  was  to  wait 
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ten  years,  until  the  last  instalment  became  due,  and  the  vendor 
a  beggar.  But  whether  the  plaintiff  paid  it  or  not,  still  he  was  enti- 
tled to  nominal  damages — the  covenant  was  broken.  The  mistake 
consists  in  supposing  the  eviction  to  be  the  breach  of  covenant; 
whereas,  it  is  but  a  consequence  of  the  breach;  the  breach  was  an 
immediate  one.  The  existence  of  the  incumbrance  was  the  breach; 
consequential  damages  arose  from  the  eviction;  but  cause  of  action 
from  the  incumbrance;  and  here  was  the  error  of  the  learned  judge, 
whose  opinion  was,  "  that  if  no  suit  was  brought,  nor  damages  sus- 
tained, he  was  not  damnified  by  any  breach  of  covenant;  the  action 
was  brought  too  soon.  He  could  not  support  a  suit  of  this  kind 
until  some  damage  was  actually  sustained;  and  until  he  was  put  to 
^trouble  by  it  from  default  of  defendants,  in  not  discharging  the  in- 
cumbrances  as  they  arose,  he  cannot  complain  of  the  covenant;  and 
the  mortgage  being  a  record,  WAS  notice  to  all  the  world;  it  was  the 
plaintiff's  duty  to  search  the  record,  and  he  might  have  protected 
himself  by  special  covenants,  and  as  he  had  not  done  so,  he  could 
not  sustain  his  action." 

On  the -second  head  of  inquiry,  it  is  to  me  evident,  that  if  the 
plaintiff  had  laid  the  consequential  damages  he  offered  to  prove,  the 
evidence  should  have  been  received;  but  as  they  weie  not  laid,  and 
not  confessed  by  the  plea  of  covenants  performed,  it  is  as  evident, 
the  evidence  was  properly  overruled.  If  he  had  discharged  the 
mortgage,  this  ought  to  have  been  stated  as  the  actual  gravamen. 
So,  if  by  a  judicial  sale  he  had  sustained,  as  was  alleged,  the  ulti- 
mate damages  which  he  ever  could  sustain,  this  gravamen  ought 
to  have  been  laid.  This  is  a  new  consequence,  arising  from  the 
liability  of  lands  to  sale  for  payment  of  debts.  There  being  no 
Court  of  Chancery  to  which  the  grantee  could  apply  for  relief;  and 
as  he  would  be  remediless,  unless  he  could  recover  in  this  action, 
we  must  apply  the  rules  of  equity,  to  this  state  of  things,  un- 
known to  the  common  law.  It  will  not  do  to  wait  until  the  day 
of  payment  arrives,  or  until  it  pleases  the  mortgagee  to  proceed. 
The  mischief  is  done  already;  he  has  sustained  the  ultimate  da- 
mages he  ever  can  sustain.  The  purchaser  at  sheriff's  sale,  as  his 
assignee  could  support  no  action,  as  on  a  covenant  running  with  the 
land;  he  has  sustained  no  injury;  and  this,  even  on  the  reason  of 
the  common  law.  The  grantee,  ought  to  recover  all  the  actual  da- 
mages he  has  sustained  by  the  grantor's  violation  of  his  covenant, 
because  the  very  sale  is  a  consequence  of  the  incumbrance.  If 
there  is  a  judgment  against  him  for  the  smallest  sum,  insufficient  to 
condemn  his  lands,  by  taking  in  the  mortgage,  which  is  a  reprisal, 
if  due  within  seven  years,  his  land  is  condemned,  and  sold  by 
means  of  this  very  incumbrance;  sold  for  less,  minus  the  mortgage 
money.  Is  not  this  an  actual  damnification  to  this  amount,  occa- 
sioned by  the  breach  of  covenant?  If  it  was  a  judgment  with  stay 
of  execution,  and  the  lands  sold  on  a  judgment  against  grantee,  and 
the  prior  judgment  against  grantor,  paid  out  of  the  proceeds  of  the 
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sale,  this  is  a  damnification.  So  here,  by  the  operation  of  law,  a 
consequential  damage  arises  from  the  delinquency  of  the  grantor; 
in  reality  the  plaintiff  has  sustained  every  possible  damage  he  can 
sustain — he  never  can  suffer  more.  It  is  the  same  thing  to  him  as 
if  the  land  had  been  sold  on  the  mortgage,  given  by  the  grantor. 
The  equity  of  this  ease  is,  to  award  to  the  plaintiff  the  fair,  present 
value  of  the  mortgage.  In  making  that  estimate,  interest  will  be  de- 
ducted for  the  nominal  sum,  as  the  instalments  become  due;  and  if 
there  are  any  bonds  outstanding,  though  not  due  at  the  time  of  ac- 
tion, or  at  the  trial,  deduct  the  interest  until  they  become  due, 
setting  them  off,  and  thus  justice  will  be  done  all  round.  The 
weight  of  this  incumbrance  lessened  the  value  of  the  land  to  this 
amount,  for,  instead  of  the  full  price  of  the  land  being  received  by 
the  plaintiff,  the  purchaser  holds  it  back  to  pay  this  incumbrance. 
No  action  could  be  maintained  by  the  purchaser,  because  the  cove- 
nant being  broken,  it  was  a  chose  in  action  not  assignable.  2  Johns. 
1.  2  Mass.  455.  But  if  this  was  a  continuing  covenant,  running 
with  the  land,  the  assignee  could  maintain  no  action.  He  had  sus- 
tained no  damage.  The  damage  had  been  sustained  to  the  full  va- 
lue of  the  covenant  at  the  sale.  A  breach  might  have  been  assign- 
ed to  cover  the  whole  damages.  The  case  of  Ancestor  and  Heir 
resembles  this:  when  the  ultimate  damage  is  sustained  in  the  life 
of  the  ancestor,  and  the  land  does  not  descend  to  the  heir,  the  co- 
venant which  runs  with  the  land,  does  not  descend  to  the  heir; 
therefore,  the  executors  shall  recover  the  whole  ultimate  damages. 
Lucy  v.  Levington,  I  Vent.  175.  2  Lev.  26.  It  seems  to  me 
to  follow,  even  on  principles  of  law,  that  the  plaintiff  is  entitled  to 
recover  all  the  damages  he  has  actually  sustained,  which  is  the  full 
value  of  the  mortgage.  The  leading  decisions,  English  and  •Ame- 
rican, will  be  found  in  a  valuable  note  of  Mr.  JVheaton,  to  Du- 
?;«//and  Craig,  2  Wheaton,  62.  On  the  whole  of  this  case,  my 
opinion  is,  that  the  charge  of  the  court  was  erroneous,  as  the  plain- 
tiff had  a  cause  of  action,  without  proof  of  actual  damage,  on  the 
breach  which  instantly  arose,  at  least,  for  nominal  damages.  And 
although  the  ground  is  untrodden,  it  is  the  opinion  of  my  brother 
GIBSON,  as  well  as  myself,  the  Chief  Justice  giving  no  opinion,  not 
having  been  present  at  the  argument,  that  the  plaintiff,  by  assigning 
specially  the  consequential  damages  arising  from  the  breach  of  co- 
venant, according  to  the  evidence  offered  by  him,  stating  that  the 
land  was  of  less  value,  by  reason  of  the  incumbrance,  and  that  he 
was  prevented  from  selling  it,  as  advantageously  as  he  might  have 
done,  and  that  in  fact,  it  was  sold  by  process  of  law  for  so  much 
less,  would  be  entitled  to  recover  the  full  value  of  the  mortgage. 
Whether  a  grantee  could  not,  by  calling  on  the  grantor  to  remove 
the  incumbrance,  recover  this  value,  where  there  had  been  no  sale, 
no  eviction,  and  even  before  the  mortgage  money  became  due,  is 
another  question,  which  it  is  not  necessary  now  to  decide.  But 
in  tracing  this  doctrine,  both  in  courts  of  law  and  equity,  it  is  by 
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no  means  clcar,that  in  ourmixed  administration  of  law  and  equity,he 
ought  not.  It  would  be  very  inconvenient  if  he  should  not.  Trans- 
fers of  land  are  so  very  frequent;  lands  are  so  continually  changing 
owners  ;  the  policy  of  our  laws  is  so  much  in  favour  of  removing 
every  impediment  in  the  way  of  alienation,  and  the  hardship  is  so 
great  on  the  grantee,  who  is  entitled  to  the  full  benefit  of  his  cove- 
nant, that  I  would  feel  a  strong  desire  to  relieve  him,  if  by  analogy 
to  any  principle  of  the  common  law,  or  any  rule  of  equity,  it  could 
be  done.  For  the  grantee  to  wait  until  he  is  evicted,  locks  up  all 
property;  suspends  all  improvements;  for  who  would  be  willing  to 
make  improvements,  and  wait  till  he  is  evicted;  and  when  he,  viz: 
the  grantor,  may  be  unable  to  make  any  compensation.  The  ar- 
guments ab  inconvenient 7,  are  unanswerable.  And  why  should  he 
not  be  obliged,  immediately,  to  perform  his  covenants?  If  the 
buyer  does  not  take  a  covenant,  the  rule  of  law  is  caveat  emptor; 
let  tiie  seller  then  take  care  not  to  enter  into  this  covenant 

In  the  antiquated  action  of  warrantia  chartse,  the  good  old  com- 
mon law  contained  some  provision.  A  warrantia  chartae\zy  be- 
fore any  impleading,  but  the  writ  supposed  an  impleading.  A  man 
might  have  warrantia  chartse  quia  timet  implicari,  and  recover 
pro  loco  et  tempore,  but  no  execution  would  be  awarded  ;  but  if 
he  be  ousted  after,  lie  shall  have  his  warranty  on  his  first  recovery; 
but  it  seems  in  that  case  he  shall  make  request  to  the  warrantor 
pending  the  assize  to  administer  a  bar.  22  Viner,  421.  Warrantia 
Chartx,  F.pl.  1.  Fitz  Na.  Brevium,  134.  K.  Rollv.  Osborn, 
Hob.  22.  Co.  Lift.  100.  a.  And  if  the  defendant  appears  and  says 
he  is  not  impleaded,  he  by  this  plea  confesses  the  warranty,  and 
the  plaintiff  shall  have  judgment  to  recover  his  warranty.  Fitz. 
N.  B.  134.  K.  Fitzherbert  there  says,  "  It  is  to  be  observed,  more- 
over, that  it  is  good  policy  if  a  man  suspects  any  thing  to  bring 
this  writ  of  warrantia  chartse  by  times,  because  it  binds  all  the 
lands  of  the  warrantor  from  the  time  of  the  writ  brought  There 
i?  a  very  strong,  and  substantial  reason  \vhy  the  writ  of  quia  ti- 
met should  issue  before  impleading.  A  warrantia  charts  or  writ 
of  mesne  may  be  brought  before  the  party  take  loss.  Crookhay  v. 
Woodward,  Hob.  217.  A  writ  of  warrantia  lies  before  damages, 
and  recovery  pro  loco  et  tempore.  Br.  Petition,  pi.  26.  cites  5 
Kd.  4.  118.  All  the  ancient  curious  learning  on  this  subject  will 
be  found  in  Lynn  Corporation  \.  London  Corporation,  4  T.  R. 
130.  Suits  quia  timet,  are  proper  both  in  law  and  equity.  It  is 
at  law,  if  a  warrantia  charts.  In  equity  where  A.  had  mortgaged 
the  manor  of  Guild  ford  for  £,  2500,  and  then  devised  to  B.  for 
life,  remainder  to  C.  in  fee.  C.  preferred  his  bill  to  force  B.  to 
pay  his  share  of  the  mortgage  money,  and  detided  accordingly, 
and  there  have  been  twenty  cases  since  of  the  like  nature.  Ch. 
Cos.  223.  Hay cs\.  Hayes.  So,  in  Ranclagh  v.  Hayes,  1  Vern. 
189.  Covenant  to  save  harmless,  and  on  cause  shown,  a  decree 
to  clear  the  earl  of  Ranelagh  from  all  incumbrance*  within  a  rea- 
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sonable  time;  and  the  lord  KEEPER  compared  it  to  a  cautionary 
bond,  where  although  the  surety  is  not  troubled  or  molested  for 
the  debt,  yet  at  any  time  after  the  money  became  payable  on  the 
original  bond,  the  court  will  decree  the  principal  to  discharge  the 
debt,  "  it  being  unreasonable  that  a  man  should  always  have 
such  a  cloud  hanging  over  him."  So  before  day  of  payment,  by 
sir  Thomas  Powts,  arguendo.  Gilb.  Eq.  Rep.  69.  Contract 
was  to  save  harmless  from  payment  of  rent  to  the  crown.  Plaintiff 
suggested  he  was  sued  in  the  Exchequer,  but  it  was  not  charged 
in  the  bill  here,  or  proved  there,  that  the  rent  was  behind,  yet  the 
court  decreed  it  in  specie,  and  the  master  to  tax  the  damages. 
Hayes  v.  Ranelagh,  2  Ch.  Cas.  146.  Any  covenant  though  not 
specific,  but  only  a  general  personal  covenant  for  indemnity,  will 
be  decreed  in  chancery,  for  equity  prevents  mischief,  and  it  is  un- 
reasonable a  man  should  have  a  cloud  continually  hanging  over 
him;  yet  it  seems  that  where  the  incumbrance  is  not  necessary,  but 
contingent  you  should  recover  no  damages  at  law  till  a  breach, 
and  therefore  ought  not  to  decree  it  in  equity.  Gilb.  Eq.  5. 
Mosely,  318.  1  Fonbl.  41.  Chancellor  KENT  in  Champion  \. 
Brown,  6  John.  Ch.  Cas.  406,  states  it  as  a  general  principle, 
that  equity  will  decree  the  performance  of  a  general  covenant  of 
indemnity,  thdugh  it  sounds  only  in  damages,  on  the  principle 
of  billa  quiet  timet,  and  in  that  case  the  chancellor  decreed  spe- 
cific performance,  though  no  damages  had  been  sustained,  merely 
a  probability  that  there  afterwards  might  be.  Here  this  incum- 
brance of  the  mortgage  is  not  contingent;  it  is  certain,  and  here  is 
a  breach  of  the  covenant.  It  is  a  maxim  in  that  count,  that  equity 
prevents  mischief.  Francis  Maxims,  Max,  8  and  Fonbl.  ut 
supra.  The  prevention  of  mischief  which  should  be  one  of  the 
principle  objects  of  our  system  of  jurisprudence,  constitutes  a  very 
important  part  of  equitable  jurisdiction.  With  a  view  to  this  ob- 
ject, courts  of  equity  entertain  suits  quia  timet.  The  very  deno- 
mination of  this  bill  was  probably  borrowed  from  the  title  of  some 
ancient  writs  of  common  law,  for  as  Sir  EDWARD  COKE  observes, 
Co.  Lift.  100,  there  be  some  writs  of  law  that  may  be  maintained 
quia  timet,  before  any  distress,  molestation,  or  impleading,  and 
then  he  mentions  a  warrantia  chartse,  before  he  be  impleaded, 
and  these  may  be  called  brevia  anticipantia,  or  vyrits  of  preven- 
tion. The  general  principles  of  these  bills,  are  said  to  embrace 
every  case.  <c  Where  a  person  is  apprehensive  of  being  subjected  to 
a  future  inconvenience,  probable  or  even  possible  to  happen  or  be 
occasioned  by  the  neglect,  inadvertence,  or  culpability  of  another, 
he  may  exhibit  this  bill  quia  timet,  which  will  quiet  the  parties 
apprehension  of  figure  inconvenience  by  removing  the  causes  which 
lead  to  it."  1  Madd*  Ch.  218.  Now  as  chancery  would  com- 
pel the  execution  of  these  covenants  in  specie,  on  a  bill  quia  ti- 
met, and  as  at  the  common  law,  some  provision  for  security,  even 
on  suspicion,  is  given,  before  any  breach  or  any  eviction,  I  must 
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confess,  it  appears  to  me  but  reasonable,  to  give  the  relief  in  our 
courts,  by  substituting  the  value  of  the  incumbrance,  for  the  spe- 
cific performance,  which  is  a  course  very  common  in  our  courts. 
Here  the  common  law  is  adapted  to  the  general  regulation  of  the 
transactions  of  man  :  its  principles  all  tend  to  that  end.  If  great  in- 
convenience will  result  from  one  decision,  which  may  be  avoided 
by  a  different  course,  and  if  pursuing  that  course,  no  principle  of 
the  common  law  is  infringed,  so  far  inconvenience  ought  to  affect 
the  mind  of  a  judge.  Here  the  inconvenience  is  not  only  great, 
but  the  injury  is  irremediable.  Pi  very  day  new  cases  arise,  and 
arc  determined  on  their  own  reason.  The  doctrine,  that  in  an  ac- 
tion of  covenant,  on  a  covenant  such  as  this,  no  more  than  nomi- 
nal damages  shall  be  given  until  eviction  or  a  payment  of  the  in- 
cumbrance, can  produce  but  little  inconvenience  where  there  is  a 
Court  of  Chancery,  as  the  party  may  go  into  court,  and  by  his  bill 
quia  timetj  cause  the  vendor  to  remove  the  incumbrance.  But 
here,  where  there  is  no  such  remedy,  the  reason  which  first  intro- 
duced chancery  principles,  and  chancery  relief  into  our  courts 
could  in  no  case  hold  stronger  than  in  this;  necessity,  lest  there 
should  be  a  failure  of  justice.  Equity  is  now  part  of  the  law  of 
the  land,  recognized  not  only  in  all  courts  of  justice,  but  by  the 
legislature,  for  arbitrators  are  sworn  "justly  and  equitably  to  try 
the  matter  in  variance,"  and  although  it  was  originally  but  a 
borrowed  jurisdiction,  necessity  has  obliged  the  judges  to  adopt  the 
maxims  and  principles  of  a  court  of  equity  among  the  rules  of  their 
decisions,  and  this  necessary  assumption  of  power  is  sanctioned  by 
the  constitution,  which  recognizes  the  powers  heretofore  usually 
exercised  by  them.  That  which  is  an  established  rule  of  property 
in  equity,  must  therefore  be  considered  'as  such,  at  law,  in  Penn- 
sylvania, says  BKADFOHD,  Justice,  Lessee  of  Barnes  \.  Hart,  1 
)"•  (//t  v.  J31.  At  the  common  law  the  party  has  a  ground  of  ac- 
tion  immediately  on  the  covenant.  It  is  but  a  question  of  mere 
damages.  "  What  shall  be  the  measure  of  the  damages  ?"  And 
1  have  but  little  difficulty  in  saying  that  the  measure  of  damages  is 
the  full  amount  of  the  incumbrance.  So  that  no  principle  of  the 
common  law  is  infringed;  it  is  but  an  adaptation  of  the  writ  of 
warrantia  chartx,  and  its  principles  to  the  action  of  covenant;  and 
this  by  fair  analogy  to  the  common  law,  and  the  application  of 
its  principles  to  its  substitute,  the  action  of  covenant,  the  ultimate 
damages  may  be  immediately  recovered.  If  the  purchase  money 
had  not  been  paid,  but  bonds  given,  on  the  plea  of  payment  with 
leave,  the  obligor  could  set  up  these  incumbrances;  the  amount 
would  be  deducted  from  the  bond,  and  this  because  the  vendor 
ought  to  have  discharged  them.  By  parity  of  reason  where  he 
has  paid  the  purchase  money,  he  ought  to  recover  back  the  amount 
of  the  subsisting  incumbrance.  Equity  in  the  first  case,  would  en- 
join; equity  in  the  second  case,  would  decree  specific  performance 
of  the  covenant,  quia  timet,  before  actual  damnification.  The  same 
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train  of  reasoning  ought  to  produce  the  same  conclusion  in  both  cases; 
that  courts  of  law  should  relieve,  lest  there  should  be  a  failure  of 
justice;  should  exercise  equity  powers  ex  necessitate  in  this  form 
of  action.  In  the  construction  of  our  system  of  law,  the  princi- 
ples of  natural  justice  ought  first  to  be  considered.  The  wisdom 
of  legislators  in  framing  positive  laws  to  answer  all  the  purposes  of 
justice  has  ever  been  found  unequal  to  the  subject;  and  therefore,  in 
all  countries,  those  to  whom  the  administration  of  the  laws  has  been 
entrusted,  have  been  compelled  to  have  recourse  to  natural  princi- 
ples to  assist  them  in  the  interpretation  and  application  of  positive 
law,  and  to  supply  its  defects;  and  this  resort  to  natural  principles 
has  been  called  judging  by  equity.  Hence  a  distinction  has  arisen 
in  jurisprudence  between  positive  law  and  equity  ;  but  the  admi- 
nistration of  both,  has  in  most  countries,  been  left  to  the  same  tribu- 
nal; indeed  the  decision  by  separate  tribunals  seems  peculiar  to 
English  jurisprudence,  followed  by  many  of  the  United  States', 
in  the  Supreme  Court  of  the  United  States,  happily  by  giving  the 
court  an  equity  and  a  law  side,  conferring  all  the  benefits  without 
any  of  the  inconveniences,  expense,  and  delay,  with  which  a 
Court  of  Chancery  is  charged.  In  prescribing  forms  of  proceed- 
ings to  courts  of  justice,  human  foresight  has  also  been  defective, 
and  therefore  it  has  been  commonly  submitted  to  the  discretion  of 
the  courts  themselves  to  vary  or  add  to  established  forms,  as  occa- 
sion and  the  appearance  of  new  cases  have  required.  The  common 
law  courts,  though  admirably  calculated  for  the  ordinary  purposes 
of  justice  were  found  not  adapted  to  the  full  investigation  of  all  the 
intricate  and  complicated  subjects  of  litigation,  which  are  the  result 
of  the  increase  of  commerce,  of  riches,  and  of  luxury,  and  the  con- 
sequent variety  in  the  necessities,  the  ingenuity  and  the  craft  of 
mankind.  To  supply  these  defects  the  courts  of  equity  gained  an 
establishment,  assuming  the  power  of  enforcing  the  principles  of 
natural  justice,  (which  the  ordinary  courts  also  decide,)  where  the 
powers  of  those  courts  and  the  modes  of  proceeding  are  insufficient, 
and  of  deciding  on  principles  of  universal  justice,  where  the  inter- 
ference of  a  court  of  judicature  is  necessary  to  prevent  a  wrong, 
and  the  positive  law  is  silent,  The  principles  of  those  decisions 
is  considered  by  these  courts  as  rules  to  be  observed  with  as  much 
strictness  as  the  precepts  of  positive  law,  and  though  it  is  difficult 
in  some  cases,  and  impossible  in  many,  for  our  courts,  proceeding 
according  to  the  maxims  and  form  of  the  common  law,  to  reach  all 
th^  benefits  of  the  extraordinary  jurisdiction  of  the  courts  of  equity, 
yet  the  inherent  constitutional  powers  of  the  court,  are  developing 
every  day,  and  all  the  faculties  of  the  mind  employed  in  adopting 
rules  of  equity  and  accommodating  them  to  common  law  forms; 
and  it  is  no  good  reason  why  we  should  not  do  any  thing,  be- 
cause we  cannot  accomplish  every  thing. 

I  only  throw  this  out  for   consideration;   it   is   extrajudicial, 
though  not  foreign  to  the  question  under  consideration.     The  ge- 
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neral  ground  of  going  into  eqnity  (as  distinguished  from  law)  is 
the  want  of  remedy  at  law,  and  it  is  truth  that  the  rules  of  law  and 
equity  are  in  a  great  measure  the  same.  Perhaps  it  may  be  added 
that  there  is  hut  this  single  rule  in  both,  to  do  complete  justice  ac- 
cording to  good  faith  and  the  sober  intention  of  the  parties  in  the 
matter  transacted.  Winners  Dialogues,  301.  In  common  under- 
standing, in  valuing  the  interest  of  the  plaintiff  in  this  land,  this 
onus  put  on  it  by  the  defendant's  testator,  is  a  deterioration  equal 
to  the  amount  of  the  mortgage,  is  a  deterioration  and  damnifica- 
tion of  his  estate  to  that  amount,  and  is  in  substance  as  much  an 
actual  damage  as  if  he  had  discharged  the  mortgage,  or  been  evict- 
ed. I  have  thought  it  necessary  to  notice  this  at  some  length,  be- 
cause if  it  were  omitted,  it  might  lead  to  some  misapprehension, 
that  the  decision  was,  that  the  plaintiff  could  not  recover  effectu- 
ally, unless  there  was  an  eviction,  a  judicial  sale,  or  he  had  dis- 
charged the  mortgage,  which  the  court  do  not  mean  to  give  any 
binding  opinion  upon.  It  is  the  policy  of  the  law  to  give  redress 
to  those  only  who  are  aggrieved.  The  plaintiff  must  state,  in  order 
to  recover  damages,  the  injury,  and  the  manner.  Here  it  would 
seem  he  could  state  specific  injury  and  specific  damages. 

Judgment  reversed,  and  a  venire  facias  de  nova  awarded. 


[LAKCASTEH,  MAT  17,  1824.] 

REIDENAUER,AdministratorofSMITH0#ams/KILLINGER, 

IN  ERROR. 

If  in  a  scire  facias  on  a  mortgage,  the  plaintiff  admits  by  his  replication  that  the 
willow  of  the  mortgagor  is  entitled  to  dower  in  the  mortgaged  premises,  and 
judgment  be  entered  generally  for  the  plaintiff,  it  is  to  be  understood  to  have  been 
entered  snbject  to  the  Widow's  dower ;  the  entry  of  the  judgment  on  the  dock- 
et, having  reference  to  the  other  parts  of  the  record. 

hut  if  under  an  execution  issued  on  such  judgment,  tlie  land  is  levied  on  and  sold, 
without  regard  to  the  widow's  dower,  the  execution  is  erroneous,  and  must  be 
reversed. 

IN  the  Common  Pleas  of  Lebanon  county,  to  which  this  was  a 
writ  of  error,  a  scire  facias  on  a  mortgage,  was  issued  by  the  de- 
fendant in  error,  against  the  plaintiff  in  error,  to  which  the  defen- 
dant below  filed  the  following  plea: 

"And  now  November  6th,  1821,  the  defendant  above-named, 
comes,  &<£  and  for  plea  saith,  that  the  assets  of  the  said  Peter 
Smith,  deceased,  are  insufficient  to  pay  the  just  debts  of  the  said 
deceased,  and  therefore,  on  behalf  of  the  creditors  of  the  said  es- 
tate, says,  that  the  plaintiff  ought  not  to  have  and  maintain  his 
said  suit  against  him,  because  he  says  that  the  mortgage  deed,  set 
forth  in  the  plaintiff's  writ,  was  obtained  by  the  plaintiff  by  fraud, 


120  SUPREME  COURT  [Lancaster, 

(Heidmann,  Administrator  of  Smith  v.  Killinger.) 

covin  and  deceit,  with  intent  to  defraud  the  honest  creditors  of  the 
said  Peter  Smithy  and  without  any  good  or  valuable  consideration 
whatever.  All  which,  &c."  The  plaintiff  replied,  "  that  the 
mortgage  given  in  this  case  was  bona  fide;  that  on  the  22d  day  of 
March,  1814,  when  the  said  mortgage  was  given,  no  creditor  of 
the  said  Peter  Smith  existed,  who  was  or  could  be  affected,  what- 
ever may  have  been  the  consideration  for  the  said  mortgage;  that 
no  creditor  on  the  said  day  was  or  is  affected,  or  injured.  All 
which,  &c." 

A  plea  in  these  words  was  also  placed  on  the  record: 

tlAnne  Sybilla  Smith,  the  widow  and  relict  of  Dr.  Peter  Smith, 
comes  and  claims  dower  in  the  premises  above-mentioned,  and 
prays  to  be  admitted  a  defendant,  to  defend  as  to  one-third  part  of 
said  premises,  and  for  plea  saith,  that  the  said  mortgage  was  ob- 
tained from  the  said  Peter  Smith,  by  fraud,  covin  and  deceit,  and 
without  any  valuable  consideration.  AH  which,  "&c.  To  this  plea  the 
plaintiff  replied  thus:  "The  plaintiff  in  this  cause,  for  replication 
to  the  above,  declares,  that  the  widow  is  entitled  to  her  thirds,  or 
her  dowerj  at  common  law,  and  that  he  asks  to  recover  in  this  suit 
a  judgment  subject  to  the  dower  at  common  law,  of  the  widow  of 
Dr.  Peter  Smith."  % 

On  these  pleadings  the  cause  was  tried  on  the  12th  November, 
1821,  when  the  jury  returned  the  following  verdiet:  "That  they 
iind  for  the  plaintiff  the  sum  of  six  hundred  dollars,  debt,  six  cents 
damages,  and  six  cents  costs;  and  also  find  the  assets,  remaining 
in  the  hands  of  the  defendant,  to  be  thirty  seven  dollars,  and  sixty 
four  cents,  and  a  lot  yet  unsold,  valued  at  forty  dollars."  On  this 
verdict  judgment  was  entered,  and  a  levari  facias  issued,  returna- 
ble to  November  Term,  1823,  on  which  the  sheriff  sold  the  mort- 
gaged premises. 

The  errors  assigned  in  this  court  were, 

1.  That  the  verdict  is  informal  and  illegal. 

2.  That  the  jury  have  undertaken  to  judge  of  matters  not  sub- 
mitted to  them. 

3.  That  the  jurors  have  found,  contrary  to  the  express  admis- 
sion of  the  parties,  in  their  pleadings. 

4.  That  the  judgment  is  general,  and  has  for  ever  barred  the  wi- 
dow of  her  right  of  dower,  although  it  was  agreed  by  the  plaintiff, 
that  the  judgment  should  be  so  entered,  as  to  protect  the  widow's 
dower. 

5.  That  the  execution  does  not  conform  to  the  judgment. 
Wright,  for  the  plaintiff  in  error. 

Norris  and  Weidman,  contra. 

PER  CURIAM.  This  is  a  scire  facias  on  a  mortgage  given  by 
Peter  Smith,  deceased,  to  Michael  Killinger,  the  defendant  in 
error.  The  pleadings  are  of  a  very  extraordinary  nature.  It  ap- 
pears, however,  that  the  widow  of  Peter  Smith,  was  admitted  as 
a  defendant,  and  having  pleaded,  that  the  mortgage  was  given  with- 
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out  valuable  consideration,  with  a  view  to  defraud  her  of  her 
dower,  the  plaintiff  confessed  that  she  was  entitled  to  dower. 
There  were  several  other  pleas  put  in  by  the  administrator  of 
Peter  Smithy  on  which  issues  were  joined,  and  a  verdict  found  for 
the  plaintiff.  Judgment  was  entered  for  tin;  plaintiff,  on  which  a 
levari  facias  was  issued,  by  virtue  of  which  tue  mortgaged  premi- 
ses were  sold.  It  is  assigned  for  error,  that  judgment  was  enter- 
ed generally  for  the  plaintiff,  whereas  it  ought  to  have  been  subject 
to  the  widow's  dower.  It  appears  to  the  court  that  the  judgment 
is  to  be  understood  as  being  subject  to  the  widow's  dower.  The 
short  docket  entry  of  judgment  refers  to  the  other  part  of  the 
record,  in  which  the  right  of  dower  is  confessed.  But  then  there 
is  error  assigned  also  in  the  execution,  which  was  not  conforma- 
ble to  the  judgment.  It  is  the  opinion  of  the  court,  that  this  er- 
ror is  fatal.  The  execution  was  not  conformable  to  the  judg- 
ment, and  the  consequence  was,  that  the  land  was  levied  on, 
and  sold,  without  regard  to  the  widow's  dower.  In  order  to  do 
justice,  therefore,  to  the  widow,  the  execution  must  be  reversed, 
but  the  judgment  is  to  be  affirmed. 

Judgment  affirmed  and  execution  reversed. 


MAT  17,  1824.] 

M'FARLAND  against  BROWN. 

IX    ERROR. 

A  rule  of  court,  requiring  a  plaintiff',  who  has  taken  the  benefit  of  the  insolvent 
laws,  after  the  institution  of  his  suit,  to  give  security  for  costs,  on  pain  of  sutler- 
ing  a  nonsuit,  may  be  properly  enforced  in  cases,  the  beneficial  interest  in  which 
\voiUil  pass  to  the  assignees  of  the  insolvent ;  but  to  apply  such  a  rule  to  a  case 
in  which  damages  are  claimed  for  a  personal  tort,  is  erroneous. 

M'Farland,  the  plaintiff  in  error,  brought  an  action  of  slander 
against  Brown,  the  defendant  in  error,  in  the  Common  Pleas  of 
Dauphin  county,  in  which  he  obtained  an  award  of  arbitrators,  for 
three  hundred  dollars  damages.  From  this  award  the  defendant 
entered  an  appeal.  While  the  suit  was  pending,  Ml  Far  land  be- 
came insolvent;  but  whether  he  was  discharged  under  the  insol- 
vent laws,  there  was  nothing  in  the  record  to  show. 

On  the  21st  October,  1822,  the  defendant's  counsel,  filed  an  af- 
fidavit of  defence,  and  obtained  a  rule  on  the  plaintiff  to  give  secu- 
rity for  costs,  by  the  first  day  of  the  following  term,  or  suffer  a 
nonsuit. 

This  motion  was  founded  on  the  35th  rule  of  the  Court  of  Com- 
mon Pleas  of  Dauphin  county,  which  was  as  follows:  "In  cases 
where  the  plaintiff  resides  out  of  the  state,  in  gut  tarn  actions,  in 
suits  on  administration  and  office  bonds,  or  where  the  plaintiff,  af- 
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tcr  suit  brought,  has  taken  the  benefit  of  the  insolvent  laws,  the 
defendant  on  motion  and  affidavit  of  a  just  defence  against  the 
whole  demand,  may  have  a  rule  that  the  plaintiff  give  security  for 
costs,  at  or  before  some  period  to  be  appointed  by  the  court,  and 
for  want  of  such  security,  the  court  on  motion  may  order  judg- 
ment of  nonsuit  to  be  entered." 

On  the  19th  November,  1822,  on  motion  of  the  defendant's 
counsel,  the  court  directed  judgment  of  nonsuit  to  be  entered,  up- 
on which  the  counsel  for  the  plaintiff  sued  out  a  writ  of  error. 

Elder,  for  the  plaintiff  in  error. 

Douglass,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  rule  of  court  on  which  this  nonsuit  was  en- 
tered, is  applicable  only  to  cases  in  which  the  beneficial  interest  in 
the  action  has  passed  to  the  assignees;  in  regard  of  which  it  is 
not  only  competent  in  the  court  to  make  such  a  rule,  but  very 
proper-to  enforce  it.  The  person  of  the  insolvent,  is  discharged; 
and  as  he  is  the  legal  party  on  the  record,  I  apprehend  the  as- 
signees, who  are  no  more  interested  than  the  other  creditors, 
would  not  be  personally  liable:  so  that  the  defendant,  if  he  should 
obtain  a  verdict,  could  look  neither  to  the  person  nor  property  of 
any  one  for  his  costs.  It  is  very  proper,  therefore,  that  the  creditors 
before  they  are  permitted  to  proceed,  should  render  him  secure 
against  a  loss  which  never  could  have  happened  if  the  suit  had  ori- 
ginally been  brought  by  the  assignees.  The  object  of  the  rule  went 
no  further;  for  a  claim  to  damages  for  a  personal  tort,  is,  I  believe, 
the  only  one  which  is  so  intimately  connected  with  the  person  as  to 
be  inseparable  from  it,  by  this  kind  of  assignment,  and  an  action  on 
it  is  of  such  rare  occurrence,  as  probably  not  to  have  been  in  the 
contemplation  of  the  court,  or  to  seem  to  require  an  exercise  of  its 
legislative  powers  to  regulate  the  practice  in  conducting  it.  But.  if 
the  intention  were  to  include  cases  of  this  sort,  I  should  deny  the 
power  of  the  court  to  establish  such  a  rule.  What  right  has  a  court 
to  exact  security  for  costs  from  a  party  whose  domicil  is  within  its 
jurisdiction  and  whose  person  is  subject  to  its  process?  The  tribu- 
nals of  the  country  are,  of  common  right,  open  to  every  one,  who 
is  answerable,  either  in  person  or  property,  for  the  goodness  of  his 
demand.  Were  it  otherwise,  every  sort  of  injury  might  be  inflict- 
ed with  impunity  on  the  person  of  any  one  who  should  be  too  poor 
or  too  friendless  to  answer  the  cautious  exactions  of  what  might  be 
thought  to  be  preventive  justice.  But  such  was  not  the  intention 
of  the  rule,  and  its  application  to  this  case  was  an  error.  The  judg- 
ment of  non-suit  is  reversed,  and  the  record  remitted  with  direc- 
tions to  proceed  in  the  cause. 

Judgment  reversed. 
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The  BERKS  and  DAUPHIN  Turnpike  Company  against 
HENDEL  and  others,  Executors  of  MEYERS. 

Where  a  dispute  has  been  settled,  by  the  agreement  of  the  parties,  it  is  not  com- 
petent to  one  of  the  parties,  in  an  action  upon  the  agreement,  to  give  e\idence 
which  relates  exclusively  to  the  subject  matter  of  the  original  dispute. 

Kvidence  is  not  admissible  to  show,  that  an  entry  on  the  docket,  in  a  suit  pending. 
•'  settled  as  per  agreement  tiled,"  was  nude  by  the  court  against  the  consent  of 
the  defendant. 

FROM  the  bill  of  exceptions  returned  with  the  record  of  this  cause, 
on  a  writ  of  error  to  the  Common  Pleas  of  Lebanon  county,  it  ap- 
peared that  the  plaintiffs  in  error  brought  an  action  of  covenant 
against  the  defendants  in  error,  upon  an  article  of  agreement,  ex- 
ecuted on  the  29th  of  April,  1S17.  by  their  testator,  John  Mey- 
ers. This  instrument  recited,  that  a  dispute  had  existed  between 
the  turnpike  company  and  Meyers,  respecting  twenty-five  shares 
of  stock,  subscribed  by  Meyers;  and,  in  order  to  settle  and  put  an 
end  to  the  dispute,  it  was  agreed  that  Meyers  should  keep  the 
twenty-five  shares  of  stock,  and  pay  for  them  in  the  manner  pre- 
scribed in  the  article,  and  that  the  legal  costs  of  the  suit  brought, 
except  counsel  fees,  should  be  paid  by  the  parties  in  equal  shares. 

The  suit  referred  to  in  the  article  of  agreement,  was  brought  by 
the  turnpike  company  against  Myers,  to  recover  the  amount  of  his 
original  subscription. 

The  defendants  pleaded,  non  est  factum,  and  covenants  per- 
formed; and  at  the  trial,  added  the  pleas  of  a  former  suit  pending, 
and  non  infregit  conventiones. 

After  the  plaintiffs  had  closed  their  evidence,  the  counsel  for  the 
defendants  offered  to  prove,  that  the  words  "  twenty-five"  and  the 
figures  "  25/'  inserted  in  the  subscription  book  of  the  company, 
opposite  to  the  name  of  John  Meyers,  were  not  in  the  handwriting 
of  John  Meyers.  The  plaintiffs*  counsel  excepted  to  the  evidence, 
but  the  court  admitted  it.  They  also  offered  to  prove,  that  Myers, 
at  the  time  he  subscribed  for  the  stock,  was  intoxicated,  and  not 
in  a  fit  situation  to  enter  into  a  contract  This  evidence  was  like- 
u ••-(!  objected  to,  but  admitted  by  the  court. 

To  meet  the  plea  of  the  pendency  of  another  suit,  the  plaintiff's 
produced  the  record,  by  which  it  appeared,  that  that  suit  had  been 
terminated  by  the  agreement  of  the  parties.  The  defendants'  coun- 
sel, to  rebut  this  evidence,  offered  to  prove,  that  the  entry  on  the 
docket,  stating  that  the  suit  had  been  settled  by  agreement,  had 
been  made  by  order  of  the  court,  against  the  consent  of  the  de- 
fendant and  his  counsel.  This  evidence,  being  objected  to  by  the 
counsel  for  the  plaintiffs,  the  court  overruled  the  objection,  and 
sealed  another  bill  of  exceptions. 
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Five  errors  were  assigned  on  the  argument  in  this  court,  which, 
however,  may  be  resolved  into  two. 

Norris  and  Weidman,  for  the  plaintiffs  in  error. 

1.  The  evidence  admitted  by  the  court  below,  had  no  relation 
to  the  issue  then  trying  on  the  article  of  agreement,  but  to  Myers'' 
original  subscription.     It  was  not  evidence  under  the  plea  of  non 
est  factum,  because  it  did  not  tend  to  show,  that  the  deed  was  void 
ab  initio.     Nor  was  it  evidence  under  the  plea  of  covenants  per- 
formed, or  non  infrcg'it  conventiones ;  under  which  the  defendant 
is    confined  to  proof,  that  he    has   performed  the   covenants,   or 
never  broken  them.     The  evidence  given  by  the  defendant,  went 
to  open  the  dispute  about  his  original  subscription,  which  had  been 
closed  by  the  agreement,  on  which  suit  was  brought.   Peake's  Evid. 
264,  265.    1  Mass.  Rep.  5.     Bender  v.  Fromberger,  4  Dall.  439. 
1  Chitty  on  PL  482.    Perkins  v.  Gay,  3  Serg.  &?  Rawle,  332. 

2.  The  agreement  filed  of  record,  was  binding  on  the  plaintiffs, 
and  should  be  equally  so  on  the  defendant.    It  admitted  of  no  parol 
explanation,    and  it  was  clearly  error  to  permit  evidence  to  go  to 
the  jury,  which  went  to  contradict  the  record. 

Wright  and  Fisher,  for  the  defendants  in  error. 

1.  Under  the  plea  of  non  est  factum,  the  defendants  had  a  right 
to  avoid  the  deed,  by  showing  that  the  recitals  it  contained  were 
false,  and  that  the  defendant  never  did  subscribe  for  the  twenty- 
five  shares  of  stock. 

2.  The  evidence  given  in  relation  to  the  docket  entry,  was  not 
offered  to  contradict  the  judgment  of  the  court,  but  to  show  the 
inaccuracy  of  a  memorandum  of  the  clerk,  which  formed  no  part 
of  the  record.     The  plaintiffs  having  produced  the  record,  the  ob- 
ject of  the  defendants,  was  to  explain  the  entry  so  far  as  to  show 
that  their  testator  did  not  assent  to  it.     Parol  evidence  was  neces- 
sary, to  show  what  paper  was  referred  to  by  the  entry,   "as  per 
agreement  filed." 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  In  the  five  errors  assigned  in  this  cause,  there  arc, 
in  reality,  but  two  points.  Meyers,  the  testator  of  the  defendant, 
when  intoxicated,  as  it  is  supposed,  had  subscribed  twenty-five 
shares  of  the  stock  of  the  corporation  that  prosecutes  this  action ; 
and  for  which,  supposing  himself  to  have  been  imposed  on,  he 
refused  to  pay.  An  action  was  commenced  against  him,  pending 
which,  a  compromise  was  effected,  and  articles  of  agreement  were 
executed ;  by  which  it  was  covenanted,  that  Meyers  should  retain 
and  pay  for  the  shares  subscribed  by  him,  and  that  the  parties 
should  each  pay  a  moiety  of  the  costs  incurred  in  the  action  then 
pending;  and  on  these  articles  the  present  action  is  brought.  The 
defendants  pleaded  non  est  factum,  covenants  performed,  and  the 
pendency  of  another  action  for  the  same  cause ;  and  at  tRe  trial, 
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offered  evidence  of  circumstances  relating  exclusively  to  the  origi- 
nal subscription;  which,  after  objection  by  the  plaintiffs,  was  per- 
mitted to  go  to  the  jury.  Nothing  can  be  clearer,  than  that  this 
evidence,  having  no  relation  to  the  issues,  .was  incompetent.  What 
operation  a  recurrence  to  the  original  grounds  of  controversy,  which 
had  been  compromised,  could  have  on  the  technical  question  of  the 
articles,  to  which  the  defendants'  pleas  had  regard,  except  to  mis- 
lead the  jury  by  their  prejudices,  I  am  at  a  loss  to  discover.  If 
there  were  fraud  or  unfair  practice,  at  the  execution  of  the  arti- 
cles, that  would  be  material;  and  evidence  of  it,  competent  at  least, 
if  it  were  specially  pleaded.  But  the  evidence  related  to  a  period 
long  anterior  to  the  compromise ;  and  there  is  error  in  the  admis- 
sion of  it. 

Then,  as  to  the  other  point.  The  defendants,  having  pleaded  the 
pendency  of  the  suit  founded  on  the  original  subscription,  in  abate- 
ment, the  plaintiffs  produced  the  record;  by  which  it  appeared,  that 
suit  had  been  ended  by  the  agreement  of  the  parties;  and,  to  rebut 
this,  the  defendants  offered  to  prove,  that  neither  Meyers  nor  his 
counsel  had  assented  to  the  entry,  but  that  it  had  been  made  by  di- 
rection of  the  court,  and  against  their  will,  as  openly  expressed  at 
the  time.  This  evidence  was  objected  to,  but  admitted.  Now, 
beside  the  consideration  that  the  record  imported  absolute  verity, 
and  was  not  to  be  explained  away  by  extrinsic  proof,  the  evidence 
offered,  proved  nothing.  Take  it  that  the  defendant  did  object  to 
the  entry,  still  it  was  made,  and,  in  fact,  put  an  end  to  the  suit. 
But  the  plaintiffs  had  aright  to  end  their  suit  without  the  consent  of 
the  defendant;  and  this  particular  entry,  no  matter  whether  it  were 
made  with  a  fraudulent  intent  or  not,  would  have  the  effect  of  pre- 
cluding the  plaintiffs  from  ever  prosecuting  it  afterwards.  Now, 
this  was  the  only  material  fact  connected  with  the  record;  and  the 
court,  after  ascertaining  that  the  former  suit  was  at  an  end,  should 
have  gone  no  farther:  for  it  xvas  altogether  immaterial  to  inquire, 
haw  it  came  to  be  at  an  end,  or  whether  by  the  consent  of  the  de- 
fendant or  not  For  these  reasons,  the  judgment  is  reversed,  and 
a  venire  facias  de  novo  awarded. 

Judgment  reversed  and  a  venire  de  novo  awarded. 
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HOPKINS  against  MEHAFFY. 

'    IN   ERROR. 

AVhere,  in  the  body  of  a  scaled  instrument,  the  covenants  are  stated  as  if  they  were 
made  by  a  corporation,  directly  with  the  plaintiff',  without  the  agency  of  any  one, 
and  the  defendant  is  not  named,  but  signs  the  instrument,  and  seals  it  with  his 
own  seal,  as  president  of  the  corporation,  and  on  their  behalf,  an  action  cannot 
be  sustained  upon  it,  against  him  individually. 

The  defendant  has  a  right,  during  the  trial,  to  change  his  plea. 

THIS  was  a  writ  of  error  to  the  District  Court  for  the  city  and 
county  of  Lancaster,  in  an  action  brought  by  Joseph  Hopkins 
against  John  Mehaffy,  upon  the  following  sealed  instrument: 

"  Articles  of  agreement,  made  and  agreed  upon  this  nineteenth 
day  of  October,  A.  D..one  thousand  eight  hundred  and  thirteen, 
between  the  president,  managers,  and  company  of  the  Manchester 
turnpike  road  of  the  one  part,  and  Joseph  Hopkins,  of  the  borough 
of  Marietta,  Lancaster  county,  and  state  of  Pennsylvania,  of 
the  other  part,  wit.nesseth;  that  the  said  Joseph  Hopkins,  for  and 
in  consideration  of  the  covenants  hereafter  mentioned,  on  the  part 
of  the  president,  managers,  and  company  of  the  said  road,  doth  by 
these  presents  for  himself,  his  heirs,  executors,  and  administrators, 
covenant  and  agree,  to  and  with  the  said  president,  managers,  and 
company,  their  successors  and  assigns,  that  he,  the  said  Joseph 
Hopkins,  will  at  or  before  the  first  day  of  March  next  ensuing, 
make  and  finish,  in  a  complete,  substantial,  and  workmanlike  man- 
ner, the  mason  work  of  the  bridge  across  the  Conowago  gut  on  said 
road,  at  such  place  as  the  said  president,  managers,  and  company 
may  direct,  and  agreeably  to  the  plan  laid  down  for  the  same;  and 
find  all  the  materials,  requisite  for  building  the  same;  all  the  stone 
work  to  be  done  without  mortar:  and  have  the  two  piers  done  on 
or  before  the  first  day  of  February  next.  And  the  said  president, 
managers  and  company  of  the  Manchester  turnpike  road,  covenant 
and  agree,  to  and  with  the  said  Joseph  Hopkins,  his  executors  and 
administrators,  that  the  said  president,  managers,  and  company, 
will  pay,  or  cause  lo  be  paid,  to  the  said  Joseph  Hopkins,  his  ex- 
ecutors and  administrators,  for  and  in  consideration  that  he  shall 
make  the  mason  work  of  said  biidge  complete,  and  in  a  workman- 
like manner,  agreeably  to  the  plan  laid  down  for  the  same,  at  or 
before  the  time  above-mentioned  and  agreed  upon,  the  sum  of  one 
dollar  and  seventy-five  cents  for  every  perch  of  mason  work  done, 
of  mason  measurement,  as  follows;  viz.  five  hundred  dollars  thereof, 
as  soon  as  the  two  piers  are  finished,  and  the  remainder  as  soon  as 
he  has  the  work  completed  as  aforesaid.  And  for  the  true  and 
faithful  performance  of  all  and  singular  the  covenants,  agreements, 
and  stipulations  in  these  presents  contained,  the  parties  hereto  bind 
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themselves,  each  to  the  other,  in  the  penal  sum  of  two  thousand 
dollars,  lawful  money  of  Pennsylvania.  In  witness  whereof,  the 
said  parties  to  these  presents  have  hereunto  interchangeably  set 
their  hands,  and  affixed  their  seals,  the  day  and  year  first  within 
written. 

James  Mehaffy*    (SEAL.) 
Joseph  Hopkins.    (SEAL.) 

Signed  by  the  president,  io  behalf  of  the  president  and  managers 
of  the  Manchester  turnpike  road,  and  by  Joseph  Hopkins,  on  his 
part,  in  presence  of  Wil/ium  Child." 

The  defendant  pleaded  payment,  with  leave,  &c. ;  but,  on  the 
trial,  altered  his  plea  to  non  est  factum,  by  the  leave  of  the  court, 
and  against  the  consent  of  the  plaintiff's  counsel. 

The  errors  assigned,  on  the  return  of  the  record  to  this  court, 
were, 

1.  That  the  court  permitted  the  plea  to  be  altered  on  the  trial, 
which  Hopkins,  for  the  plaintiff  in  error,  denied  their  right  to  do. 

2.  That  the  court  instructed  the  jury,  that  a  suit  could  not  be 
supported  against  the  defendant,  on  the  agreement  above  stated. 
On  this  point  he  observed,  that  it  would  be  extremely  hard,  if  the 
plaintiff  could  recover  nothing  for  his  work  and  services.     He  did 
not  trust  the  corporation,   but  the  defendant  personally,  who  has 
put  his  hand  and  seal  to  the  contract,  and  thus  made  it  his  own.    No 
action  can  be  supported  on  this  instrument  against  the  corporation; 
and  if  the  plaintiff  cannot  recover  in  this  action,  he  is  without  re- 
medy. This  case  is  analogous  to  that  of  Tippets  v.  Walker ;  4  Mass. 
Rep.  595,  in  which  several  persons,  composing  a  committee  of  a  turn- 
pike company,  signed  and  sealed  a  contract  as  individuals,  and  or. 
the  plea  of  non  est  factum,  it  was  held  that  they  were  responsible 
as  individuals. 

Jenkins,  for  the  defendant  in  error,  when  about  to  argue  the 
first  point,  was  told  by  the  court  that  it  was  unnecessary. 

2.  With  respect  to  the  second  error  assigned,  he  agreed,  that  if 
a  suit  could  not  be  sustained  against  the  corporation,  the  defendant 
was  personally  responsible.  But  such  a  suit  clearly  may  be  main- 
tained, for  the  deed  is  the  deed  of  the  corporation.  The  defendant 
is  not  named  in  any  part  of  the  writing.  The  contract  is  with  the 
corporation  throughout,  and  sealed  by  the  defendant  expressly  as 
president,  and  in  behalf  of  the  company.  This  circumstance  dis- 
tinguishes this  case  from  that  of  Tippets  v.  Walker,  where  the 
contract  was  not  made  by  the  defendants  on  behalf  of  the  corpora- 
tion, but  in  their  individual  characters.  In  Randal  v.  f'anvech- 
ten,  19  Johns.  60,  the  defendants  contracted  as  a  committee  of  a 
corporation,  under  their  hands  and  seals,  and  it  was  held  that  they 
were  not  personally  liable,  but  that  an  action  of  assumpsit  would 
lie  against  the  corporation. 

In  this  case  the  defendant  has  rested  himself  upon  the 
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fact,  that  the  instrument  sued  upon  was  not  his  deed;  but  in  the 
case  cited  from  19  Johns,  the  defendants  pleaded  specially,  "that 
they  sealed,  &c.  as  the  agents  of  the  corporation,"  and  evidence  was 
given  that  the  corporation  had  confirmed  the  contract.  But  here 
was  a  naked  case,  resting  on  the  article  of  agreement  alone,  without 
proof  that  the  defendant  was  the  president  of  the  company,  or  had 
authority  to  contract,  if  he  was. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  I  cannot  acquiesce  in  the  law  as  laid  down  in  some 
of  the  cases  which  have  been  cited.  In  general,  it  is  true,  that  there 
is  a  distinction  between  contracts  that  are  entered  into  on  the  part 
of  government,  by  its  agents,  and  those  which  are  entered  into  on 
the  part  of  individuals  or  corporations,  by  those  who  represent 
them.  In  respect  of  the  first  it  may  safely  be  asserted,  that  whe- 
ther the  contract  be  by  parol  or  by  deed,  the  public  faith  is  exclu- 
sively relied  on,  whenever  the  agent  does  not  specially  render  him- 
self liable.  In  respect  of  the  second,  where  the  contract  is  by 
parol,  the  <igent  is  liable  only  where  he  had  no  authority  to  bind 
his  principal;  but  the  agent  of  an  individual  or  corporation,  cove- 
nanting under  his  seal,  for  the  act»of  his  principal,  although  he 
describe  himself  as  contracting  for  and  on  behalf  of  his  prin- 
cipal, is  liable  on  his  express  covenant,  whether  he  had  the  au- 
thority of  the  person  whom  he  thus  professes  to  bind  or  not.  The 
law  is  thus  broadly  laid  down  by  Mr.  Chitty,  in  his  treatise  on 
pleading,  page  24,  and  the  authorities  which  he  cites  fully  bear 
him  out;  to  which  may  be  added  Tippets  v.  Walker,  4  Mass. 
Rep.  595.  It  is  somewhat  remarkable,  that  the  distinction  between 
a  parol  and  a  sealed  contract  was  not  taken,  in  Randal  v.  Van- 
vetchen,  19  Johns.  60,  and  that  the  authorities  cited,  to  prove  that 
an  agent,  who  personally  covenants  in  behalf  of  his  principal,  is 
liable  only  in  the  event  of  there  being  no  recourse  to  the  princi- 
pal, directly  prove  the  reverse.  There  is  a  class  of  cases  referred 
to,  which  have  nothing  to  do  with  the  question.  I  mean  those  ca- 
ces  where  the  defendant  undertakes  to  covenant  for  others,  as  well 
as  himself;  and  there  it  is  settled,  that  if  he  has  no  authority  to 
bind  the  others,  he  is  nevertheless  bound  himself:  not  that  he  in- 
curs an  eventual  liability,  in  consequence  of  the  others  being  dis- 
charged, but  he  remains  bound  as  he  was  originally,  the  instru- 
ment being  his  several  deed.  It  is  unnecessary,  therefore,  to  in- 
quire, whether  the  plaintiff  might  have  an  action  of  assumpsit 
against  the  principal,  in  consequence  of  the  existence  of  a  parol 
authority  to  the  agent,  to  enter  into  the  contract,  because,  whether 
he  may  or  not,  the  agent  is  liable  on  his  express  covenant.  But 
there  is  a  striking  and  substantial  difference,  between  the  covenant 
of  an  agent,  who  describes  himself  as  contracting  for  his  principal, 
and  the  covenant  of  a  principal,  through  the  means,  and  by  the  instru- 
mentality of  an  agent.  The  first  is  the  individual  covenant  of  the 
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agent,  the  second  is,  the  individual  covenant  df  the  principal;  and 
in  this  respect  the  case  at  bar  differs  from  Randal  v.  I'anvetchcn, 
in  which  the  distinction  seems  not  to  have  been  adverted  to.  No 
decision  can  he  found  in  support  of  the  position,  that  what  appears  on 
the  face  of  the  deed  to  be  the  proper  covenant  of  the  principal, 
but  entered  into  through  the  agency  of  an  attorney,  (which  by  the 
bye  is  the  legitimate  form  of  the  instrument,  where  the  attorney  is 
not  to  be  bound,)  shall  be  taken  to  be  the  proper  covenant  of  the 
attorney,  wherever  he  had  not  authority  to  execute  the  deed.  How 
could  he  be  declared  against?  If  in  the  usual  and  proper  manner 
of  pleading  it  were  alleged,  that  the  agent  had  covenanted,  it  would 
appear  by  the  production  of  the  instrument  that  he  had  not,  but 
that  his  principal  had  covenanted  through  his  means;  which,  on 
non  est  factum  being  pleaded,  would  be  fatal.  This  is  precisely 
the  case  before  us,  except  that  it  is  not  quite  so  strong.  In  the  bo- 
dy of  the  instrument,  the  covenants  are  stated  as  if  they  were  made 
by  the  corporation,  directly  with  the  plaintiff,  without  the  agency  of 
any  one,  the  defendant  not  being  named,  but  merely  signing  and 
sealing  it  with  his  own  seal,  as  the  deed  of  the  corporation,  which, 
I  readily  admit,  it  is  not  Now  to  avoid  the  difficulty  which  I  have 
just  mentioned,  the  plaintiff  in  declaring,  does  not,  in  the  usual 
way,  set  forth  the  substance  of  the  covenants,  but  alleges  that,  by 
certain  articles  of  agreement  between  the  parties,  it  was  covenant- 
ed "  as  follows;"  and  then  sets  out  the  articles  according  to  their 
tenor,  assigning  for  breach,  that  the  defendant  had  not  paid  &c.  A 
demurrer  would  unquestionably  have  answered  the  purpose  as  well 
as  the  plea  of  non  est  fuctum,  for  the  declaration  sets  forth  no 
covenant  of  the  defendant,  and  consequently  no  cause  of  action.  But 
the  paper  is  not  the  defendant's  deed.  He  sealed  and  delivered  it 
undoubtedly ;  but  there  is  something  more  than  scaling  and  delivery 
i.eccssary  to  a  deed.  It  ought  to  contain  the  proper  parts  of  a 
contract;  and  in  this  instrument  there  are  no  obligatory  words,  ap- 
plicable to  the  person  of  the  defendant.  Even  the  scaling  anddelivery 
were  as  the  president,  and  in  behalf  of  the  corporation.  If  the  de- 
fendant had  authority  to  contract  for  the  corporation,  although  he 
has  done  so  informally,  there  cannot  be  a  doubt,  that  as  the  work 
has  been  done,  the  plaintiff  may  have  an  action  of  some  sort  against 
it.  Hut  he  never  treated  on  the  basis  of  the  defendant  being  per- 
sonally answerable;  and  to  permit  him  to  maintain  this  action,  would 
permit  him  to  have  what  was  not  in  the  contemplation  of  either 
paity,  recourse  to  the  person  of  the  agent.  I  am,  therefore,  of 
opinion,  that  the  judge  who  tried  the  cause,  was  right  in  directing 
the  jury,  that  the  paper  given  in  evidence,  was  not  the  deed  of  the 
defendant.  In  regard  of  the  other  error  assigned,  little  need  be 
said.  Under  the  act  of  assembly,  a  defendant  may  change  his  de- 
fence, after  the  jury  has  been  impanelled,  as  a  matter,  not  of  indul- 
gence, but  of  right,  and  in  this  also  there  is  no  error. 

Judgment  affirmed. 

VOL.  XI.    ,  R 
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ROUD  against  GRIFFITH. 

IN  ERROR. 

If,  on  an  appeal  from  a  justice  of  the  peace,  the  plaintiff's  declaration  or  statement, 
lay  a  cause  of  action,  which  accrued  subsequently  to  the  commencement  of  the 
suit  before  the  justice,  the  judgment  must  be  reversed  on  writ  of  error. 

ERROR  to  the  Court  of  Common  Pleas  of  Lancaster  county,  in 
an  action  brought  by  Thomas  Griffith  against  Philip  Bond,  before 
a  justice  of  the  peace,  who  gave  judgment  for  the  plaintiff,  for  94 
dollars  and  8H  cents,  and  costs,  on  the  2d  April,  1817.  The  de- 
fendant appealed  to  the  Court  of  Common  Pleas,  where  the  cause 
was  tried,  and  the  plaintiff  obtained  a  verdict  and  judgment  for  53 
dollars,  with  costs.  In  the  Common  Pleas,  the  plaintiff  filed  a  state- 
ment of  his  cause  of  action,  in  which  he  claimed  the  sum  of  96 
dollars  and  82  cents,  "  for  advice,  assistance,  medicine,  and  atten- 
dance on  the  defendant,  as  his  physician,  and  at  his  special  instance 
and  request,  when  he  got  his  foot  broken,  and  during  the  cure  of 
the  same,  from  the  1 5th  May,  1817,  to  the  1th  July  1817."  Sev- 
eral errors  were  assigned  in  the  record,  of  which  it  is  necessary  to 
state  only  the  .following,  viz. 

That  the  cause  of  action  laid  in  the  plaintiff's  statement,  accrued 
after  the  commencement  of  the  suit  before  the  justice. 

Porter,  for  the  plaintiff  in  error. 

Hopkins,  contra. 

PER  CURIAM.  One  of  the  errors  assigned  in  this  case  is,  that 
the  cause  of  action  in  which  the  plaintiff  recovered,  is  subsequent  to 
the  time  when  he  commenced  his  suit  before  the  justice.  I  know 
not  how  this  exception  is  to  be  answered.  It  appears  by  the  plain- 
tiff's own  showing,  that  when  he  commenced  his  action,  the  ser- 
vices for  which  he  recovered  in  the  Common  Pleas,  had  not  been 
performed.  It  is  said  by  the  plaintiff,  that  in  contracts  of  this  kind, 
the  day  laid  in  the  declaration  is  not  material.  And  that  is  true, 
provided  it  be  laid,  before  the  commencement  of  the  action.  But 
if  after,  it  is  very  material.  The  point  has  been  expressly  decid- 
ed in  three  cases,  cited  by  the  counsel  for  the  defendant;  (Stew- 
art v.  Ml  Bride,  1  Serg.  4'  Rawle,  202,  Miller  v.  Ralston,  1  Serg. 
Sf  Rawle,  309.  and  M'Latighlin  v.  Parker,  3  Serg.  4*  Rawle, 
144.)  It  must  therefore  be  considered  as  settled,  and  we  can  only 
express  our  regret,  as  we  have  done  on  similar  occasions,  that  the 
judgment  should  be  reversed,  for  what  was  probably  only  the  slip 
of  the  clerk  who  drew  the  statement.  There  were  several  other 
questions  argued,  relative  to  costs,  which  it  is  unnecessary  to  de- 
cide, as  it  is  the  opinion  of  the  court,  that  the  judgment  should  be 
reversed. 

Judgment  reversed. 
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REIST,  Administrator  of  REIST  against  HEILBRENNER. 

IN  ERROR. 

A  rule  of  court  declaring,  that  in  all  suits  pending  at  the  time  of  it  was  made,  if 
the  plaintiff  be  dead,  and  his  executor  or  administrator,  be  not  substituted  within 
one  year,  from  the  adoption  of  the  rule,  or  if  the  defendant  be  dead,  and  process 
be  not  issued  within  that  time,  to  make  his,  or  her  executor,  or  administrator,  a 
party,  in  cither  case,  the  suits  shall  abate,  is  void,  not  only  because  its  operation 
is  retrospective,  but  because  it  is  in  the  nature  of  an  act  of  limitation,  which  the 
court  have  no  power  to  make. 

The  action  of  replevin  survives  the  death  of  the  plaintiff. 

ERROR  to  the  Common  Pleas  of  Lancaster  county. 

The  plaintiff's  intestate  had  brought  an  action  of  replevin  to 
November  term,  1809,  for  a  bay  horse,  to  which  the  sheriff  returned 
"  replevied,  and  horse  delivered  to  plaintiff."  On  the  10th  of 
October,  1821,  after  various  proceedings  had  taken  place  in  the 
cause,  which  it  is  unnecessary  to  state,  the  plaintiff's  death  was 
suggested,  and  his  administrator  substituted.  On  the  sameday,on  mo- 
tion of  the  counsel  for  the  defendant,  the  court  granted  a  rule  to 
show  cause  why  the  suit  should  not  be  abated,  agreeably  to  the  rule 
of  court.  The  rule  upon  which  this  motion  was  founded,  was  made 
pn  the  29th  of  August,  1818,  and  was  in  the  words,  "  In  all  suits 
now  pending,  if  the  plaintiff  be  dead,  and  his  executors  or  admi- 
nistrator shall  not  be  substituted  within  one  year  after  the  adoption 
of  this  rule,  or  if  the  defendant  be  dead,  and  process  shall  not  be 
issued  within  that  time,  to  make  his,  or  her  executor,  or  adminis- 
trator parties,  in  either  case,  the  suits  shall  abate,  and  the  protho- 
notary  shall  make  an  entry  accordingly."  After  argument,  the 
court  made  the  rule  to  show  cause  absolute,  and  a  judgment  of 
abatement  was  accordingly  entered. 

Norris,  for  the  plaintiff  in  error. 

Hopkins,  contra. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  It  is  objected  to  the  rule  on  which  the  defendant 
in  error  relies,  that  it  transcends  the  power  of  the  court,  is  in  the 
nature  of  an  act  01*  limitations,  and  that  if  the  court  had  authority 
to  make  it,  natural  justice  required,  that  it  should  be  made  on  a 
rule  to  show  cause,  and  notice  served  on  the  executor  or  adminis- 
trator of  the  plaintiff.  This  rule  is  in  its  terms  altogether  retro- 
spective; it  operates  on  past  events,  and  gives  time  to  appear,  with- 
in one  year  after  the  passing  of  the  rule.  If  the  plaintiff  be  dead, 
his  executors  or  administrators  are  to  make  themselves  par- 
tics,  not  within  one  year  after  the  death  of  the  plaintiff,  but  one 
year  after  the  adoption  of  the  rule.  I  do  not  think  there  could  be 
any  default,  so  as  to  put  the  cause  out  of  court,  without  a  rule  on 
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the  executors  or  administrators,  to  appear  and  show  cause,  on  no- 
tice given  to  them.  There  could  be  no  default  in  the  dead  man, 
nor  in  his  executors  or  administrators,  until  they  had  notice  of  the 
pendency  of  the  action,  and  of  the  intended  application.  Besides, 
to  put  it  in  the  power  of  the  party  out  of  court,  and  without  any 
proof  or  inquiry,  hy  a  stroke  of  his  pen,  to  abate  the  action,  which 
the  legislature  had  virtually  declared  should  not  abate,  and  which 
this  very  rule  supposed  was  still  pending,  notwithstanding  the  death 
of  the  plaintiff,  would  be  a  delegation  of  authority,  unwarranted 
by  law.  This  would  be  a  sufficient  reason  to  reverse  the  proceed- 
ings. But  I  think  the  rule  itself  was  not  a  regulation  of  practice, 
but  a  limitation  of  action.  Limitations  are  legislative,  and  not  ju- 
dicial acts,  and  where  they  obtain,  are  on  some  positive  law,  or  by  an- 
alogy to  some  express  enactment.  The  time  of  limitation,  is  six 
years  in  replevin,  under  the  act  of  limitations;  so,  if  the  judgment 
of  the  plaintiff  is  reversed,  or  arrested  by  a  judgment  that  he  take 
nothing  by  his  writ,  the  plaintiff  may  commence  a  new  action, 
within  one  year  afterwards.  Replevin  in  Pennsylvania,  is  a 
question  of  property,  and  lies  in  every  case  on  a  claim  of  proper- 
ty, in  whose  hands  soever  the  property  is  found.  In  England,  it 
is  stated  byMr.JusticeBlackstone,  that  it  only  lies  in  case  of  distress. 
This  is  one  of  the  few  errors  committed  by  that  learned  com- 
mentator, for  in  that  country  it  lies,  wherever  there  is  an  actual 
taking.  It  is  certain,  that  replevin  is  provided  for  by  statute  4,  E. 
3,  Ch.  7,  de  bonis  asportatis,  reciting,  that  in  times  past,  executors 
have  not  had  actions  for  goods,  &c.  of  the  testator,  carried  away 
in  his  life,  and  provides  that  executors  shall  have  like  action  as  the 
testator  would  have  had,  if  he  was  in  life.  This  remedy  is  ex- 
tended to  administrators,  and  applies  to  all  cases  where  personal 
property  has  been  rendered  less  beneficial  to  the  executor.  The 
action  of  replevin,  therefore,  survives  to  an  executor.  Though 
the  action,  as  did  all  personal  actions  at  common  law,  abated, 
yet  the  action  did  not  die  with  the  person ;  the  executor  might 
bring  a  new  one.  The  act  of  assembly  of  13th  Jlpril,  1791,  avoid- 
ed this  circuity  of  action,  put  it  in  the  power  of  the  representative . 
of  the  party,  (where  by  law  the  action  survived,)  if  he.  should  die 
before  final  judgment,  to  prosecute  the  action;  so  that  it  does  not 
abate,  and  to  compel  the  defendant  to  appear,  the  party  plain- 
tiff may  make  himself  party  by  substitution,  without  any  citation, 
and  he  can  compel  the  defendant  by  scire  facias,  to  defend.  Ano! 
it  is  quite  clear  to  me,  that  the  defendant  can,  by  scire  facias, 
compel  the  executor  or  administrator  of  the  deceased  plaintiff,  to 
appear.  So  that  the  argument,  that  was  used  with  so  much  force, 
of  the  defendant's  being  suspended  for  an  unreasonable  time,  does 
not  hold,  for  he  may  compel  the  appearance  of  the  executor  or  ad- 
ministrator, and  if  there  be  none,  I  see  no  difficulty  in  his  way  of 
raising  one.  In  the  same  manner,  a  creditor  or  a  plaintiff  might 
raise  one.  There  was  no  occasion  then  for  the  rule,  and  as  the  le- 
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gislature  had  in  fact,  though  not  in  express  words,  prescrx'ed  the 
action  from  abatement,  by  death,  the  court  could  not  enter  it  abated, 
for  the  act  considers  the  cause  depending,  after  the  death  of  the 
party.  It  provides,  that  if  a  plaintiff  shall  die,  before  final  judg- 
ment, his  executor  or  administrator,  shall  have  power  to  prosecute 
the  action,  until  final  judgment,  and  the  court  before  which  such 
cause  is  depending,  is  empowered  to  determine  it,  and  render  a 
judgment.  This  likewise  is  the  language  of  the  rule  of  court:  "In 
all  cases  now  pending,  if  the  plaintiff  he  dead,  his  executor  or  ad- 
ministrator," &c.  So  that  actions  which  do  not  die  with  the  per- 
son, but  survive  to  his  executor  or  administrator,  are  not  abated; 
and  if  the  law  does  not  abate  them,  the  court  can  render  no  judg- 
ment of  abatement  If  the  action  does  not  abate  at  the  death  of  the 
plaintiff,  it  never  afterwards  does;  but  if  the  defendant  chooses  to 
have  the  action  disposed  of,  hfc  can,  by  suggesting  the  death  of  the 
plaintiff,  bring  his  representatives  in  on  process,  and  have  final 
judgment.  But  it  is  not  consistent  with  the  act  of  assembly,  that  the 
court  should  direct  judgment  of  abatement  to  be  entered.  It  must 
be  final  judgment,  which  can  only  be  by  some  process,  bringing  in 
the  representative,  and  taking  rules  on  him  to  proceed  in  the  ac- 
tion. But  a  cause  cannot  be  put  out  of  court,  where  there  has 
been  no  default  A  dead  man  could  not  default,  and  his  represen- 
tatives, before  they  could  be  defaulted,  must  be  brought  before  the 
court  on  some  process  or  rule. 

The  court,  therefore,  reverse  the  judgment  of  abatement,  and 
direct  the  action  to  be  reinstated  in  the  name  of  the  plaintiff  in  er- 
ror, and  remit  the  record  to  the  court  of  Common  Pleas,  for  fur- 
ther proceedings. 

Judgment  reversed,  and  record  remitted. 
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WEIDLER  against  The  Farmers  Bank  of  Lancaster. 
IN  ERROR. 

A  purchaser  of  land  at  sheriff's  sale  buys  at  his  own  risk,  arid  acquires  the  interest 
which  the  defendant  in  the  execution  had,  and  no  more.  Where,  therefore,  he 
has  paid  the  purchase  money,  he  cannot  remove  it  back,  in  consequence  of  a  de- 
fect of  title,  in  an  action  for  money  had  and  received,  against  the  plaintiff  in  the 
execution,  without  proving  express  fraud  in  the  plaintiff. 

A  deed  duly  recorded,  by  which  the  defendant  in  the  execution  had  conveyed  the 
premises  to  a  third  person,  before  the  judgment  was  obtained,  under  which  the 
sale  took  place,  affords,  when  standing  alone,  no  presumption  of  fraud,  and  is, 
therefore,  inadmissible  in  evidence 

Nor  can  a  mortgage,  executed  by  the  person  from  whom  the  defendant  in  the  exe- 
cution purchased,  and  under  which  the  property  was  afterwards  sold,  be  received 
as  evidence  of  fraud. 

The  sheriff  is  not  the  agent  of  the  plaintiff  in  the  execution,  who  is  not  responsible 
for  misrepresentations  made  by  the  sheriff  at  the  time  of  sale,  respecting  the  title, 
unless  it  be  shown,  that  he  acted  under  the  instructions  of  the  plaintiff. 

A  petition  presented  by  the  purchaser  to  the  plaintiff  in  the  execution,  setting  forth 
the  mistake  under  which  he  bought,  and  the  misrepresentations  of  the  sheriff', 
and  requesting  that  the  money  which  he  has  paid  may  be  refunded,  which  was 
refused  by  the  plaintiff,  is  not  evidence  of  fraud  in  the  plaintiff,  in  an  action 
brought  against  him  to  recover  back  the  purchase  money. 

Notwithstanding  the  rejection  of  the  testimony,  offered  by  the  plaintiff  to  prove 
fraud,  it  is  competent  to  the  defendant  to  give  in  evidence  the  condemnation  of 
the  property  under  his  execution,  the  printed  or  written  conditions  of  sale,  the 
sheriff's  deed  to  the  purchaser,  and  the  payment  by  the  latter,  of  the  purchase 
money,  in  order  to  show  the  fairness  and  regularity  of  the  proceedings. 

If  evidence  be  irrelevant  at  the  time  it  is  offered,"  it  is  not  error  to  reject  it,  be- 
cause other  evidence  might  afterwards  be  given,  in  connection  with  which,  it 
would  become  relevant.  If  it  would  be  relevant  in  conjunction  with  other  facts, 
it  ought  to  be  proposed  in  connection  with  those  facts,  and  an  offer  to  follow  the 
evidence  proposed,  with  proof  of  those  facts,  at  a  proper  time. 

Facts,  which  of  themselves,  can  have  no  legitimate  operation  upon  the  issue,  cannot 
be  received  in  evidence,  because  the  jury  might  possiby  infer  other  facts,  which 
in  connection  with  them,  would  support  the  issue. 

"Where  facts  have  been  given  in  evidence,  according  to  the  finding  of  which,  the 
verdict  will  be  decided,  it  is  error  in  the  court  to  instruct  the  jury,  positively,  to 
find  for  either  party;  but  where,  admitting  every  fact  and  circumstance  to  be  true, 
the  plaintiff  has  entirely  failed  to  make  out  his  case,  such  instruction  is  not  er- 
roneous. 

SAMUEL  WEIDLEK,  the  plaintiff  in  error,  brought  a  suit  in  the 
Court  of  Common  Pleas  of  Lancaster  county,  against  the  defen- 
dants in  error,  in  which  he  declared  for  money  had  and  received 
by  them  to  his  use.  It  appeared  from  the  record,  and  the  several 
bills  of  exceptions  accompanying  it,  that  the  Farmers  Bank  of 
Lancaster  had,  on  the  10th  of  August,  1815,  obtained  a  judgment 
on  an  award  of  arbitrators,  against  one  John  Fulweilcr,  for  361  dol- 
lars 43  cents.  A  fieri  facias  issued  to  November  term,  1815, 
which  was  levied  upon  a  house  and  lot  of  ground  in  Marietta, \\hich 
were  subsequently  sold  under  a  venditioni  exponas,  and  purchased 
by  Weidler,  the  plaintiff,  who  paid  the  purchase  money  to  the 
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sheriff,  by  whom  it  was  paid  over  to  the  bank.  This  action 
brought  to  recover  back  the  money  thus  paid.  For  the  purpose,  as 
was  alleged,  of  showing,  that  the  bank  had  received  and  retained 
the  money  by  fraud,  imposition,  and  mistake,  the  plaintiff  offered 
to  prove,  that  on  the  31st  of  May,  1815,  John  Fulweiler  had  con- 
veyed the  property  in  question  to  one  David  Bauman,  the  deed 
for  which  was  recorded  in  Lancaster  county;  and  that  on  the  day 
of  sale,  the  deputy  sheriff,  who  conducted  it,  encouraged  the 
plaintiff  to  bid,  by  telling  him,  that  he  would  buy  a  good  title, 
clear  of  inciimbrances.  He  further  proposed  to  show,  that  prior 
to  the  institution  of  the  present  suit,  he  presented  a  petition  to  the 
Farmers  Bank,  setting  forth  these  facts,  and  requesting  that  in- 
stitution to  refund  the  money  they  had  received,  which  they 
refused  to  do.  An  objection  was  made  to  the  admission  of  thi.s 
testimony,  which  was  sustained  by  the  court,  who  sealed  a  bill  of  ex- 
ceptions. 

The  plaintiff,  then,  in  the  pursuance  of  the  same  object,  offered 
to  prove,  that  on  the  4th  of  J/cy,  1811,  Charles  Nagle,  under 
whom  Fulweiler  derived  title  to  the  property,  had  mortgaged  it 
for  600  dollars,  to  John  Harnhj  and  Christian  Hersh,  and  that 
the  mortgage  was  duly  recorded  in  Lancaster  county;  that  a  scire 
facias  issued  upon  it,  on  which  judgment  was  obtained,  and  that  on  a 
levari  facias,  returnable  to  August  term,  1817,  the  premises  were 
sold  by  the  sheriff.  The  court,  on  an  objection  being  taken,  re- 
jected this  testimony,  and  sealed  a  second  bill  of  exceptions. 

The  defendants  then  offered  in  evidence  the  conditions,  under 
which  the  sale  to  the  plaintiff  took  place,  dated  July  25th,  1816, 
and  also,  the  deed  from  the  sheriff  to  the  plaintiff,  executed  on  the 
\5\\\iftugustt  1816,  and  duly  acknowledged.  To  the  admission 
of  this  evidence,  the  plaintiff's  counsel  objected,  but  the  court  ad- 
mitted it,  and  sealed  a  third  bill  of  exceptions. 

When  the  evidence  was  closed,  the  counsel  for  the  plaintiff,  re- 
quested the  court  to  charge, 

1.  That  if  the  defendants,  knowing  that  the  property  sold  to  the 
plaintiff,  did  not  belong  to  John  Fulweiler,  had  it  fraudulently  le- 
vied upon,  condemned  and  sold,  and  received  the  purchase  monej' 
from  the  sheriff,  the  plaintiff  was  entitled  to  recover,  because  it  was 
against  equity,  that  the  defendants  should  retain  the  money. 

The  court  answered,  that  if  the  fraud  was  proved,  the  defendants 
would  be  liable  to  refund. 

2.  That  if  the  defendants  acted  under  a  mistake,  and  did  not 
know  that  the  property  had  been  conveyed  by  Fulweiler  before 
the  institution  of  their  suit,  and  in  consequence  of  that  mistake, 
they  had  it  levied  on,  condemned  and  sold  as  his,  and  received  the 
purchase  money;  then  the  plaintiff  is  entitled  to  recover,  because, 
having  discovered  the  mistake,  and  given  notice  of  it  to  the  defen- 
dants, after  he  had  paid  the  purchase  money,  and  before  the  institu- 
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lion  of  this  suit,  it  is  against  equity  for  the  defendants  to  retain  it, 
and  a  fraud  in  them  to  do  so. 

To  this  proposition,  the  answer  of  the  court  was,  that  the  mistake 
suggested,  would  not  render  the  defendants  liable  in  this  suit. 

3.  That  the  deputy  sheriff,  having  acted  as  the  agent  of  the  de- 
fendants, in  making  the  sale,  they  are  liable  for  his  misrepresenta- 
tions. 

The  court  were  of  opinion,  that  the  deputy  sheriff  was  not  the 
agent  of  the  defendants,  n*  were  they  liable  for  his  misrepresen- 
tations, unless  it  were  shown,  that  they  had  authorised  them. 

The  court,  in  conclusion,  instructed  the  jury,  that  there  was  no 
legal  evidence,  to  entitle  the  plaintiff  1o  recover,  and  that  their  ver- 
dict ought  to  be  in  favour  of  the  defendants.  The  counsel  for  the 
plaintiff  excepted  to  the  whole  of  the  court's  charge. 

Porter  and  Buchanan,  for  the  plaintiff  in  error,  in  arguing  the 
errors  assigned  in  the  first  and  second  bills  of  exceptions,  admitted 
that  the  rule  of  caveat  emptor  applied  to  purchasers  at  sheriff's 
sales,  but  insisted,  that  where  the  plaintiff  in  the  execution,  levies 
on  property,  which  he  knows  not  to  belong  to  the  defendant,  with 
intent  to  raise  money  by  the  sale,  it  formed  an  exception  to  the 
rule,  because  such  conduct  was  fraudulent.  The  only  question, 
therefore,  was,  whether  the  evidence  rejected  by  the  court  below, 
did  not  in  some  degree  at  least  tend  to  prove  fraud.  The  first  step 
toward  establishing  fraud  was,  to  show  that  the  defendants  knew 
that  Fulwciler  had  no  title,  and  it  was  surely  some  evidence  of 
that  fact,  that  there  was  a  deed  upon  record,  by  which  he  had  con- 
veyed it  to  a  third  person.  Another  evidence  of  fraud  was,  that 
the  plaintiff  requested  the  defendants  to  refund  the  money,  which 
as  honest  men  they  could  not  retain,  for  there  was  no  pretence,  that 
Fuhveiler  had  a  shadow  of  title  at  the  time  the  sale  took  place. 
This,  however,  was  refused,  and  the  refusal  tends  to  show  the 
character  of  the  whole  transaction.  These  circumstances  might 
have  afforded  an  inference  to  the  jury,  of  the  existence  of  fraud, 
and  if  so,  however  slight  that  inference  might  have  been,  the  court 
were  wrong  in  rejecting  the  evidence.  The  existence  of  a  mort- 
gage, too,  which  rendered  the  title  purchased  by  the  plaintiff,  worth- 
less, ought  to  have  been  permitted  to  be  shown  to  the  jury,  be- 
cause it  was  the  intention  of  the  plaintiff  to  follow  it  up  with  proof, 
that  he  had  been  imposed  upon  by  means  of  the  defendants.  Al- 
though the  deputy  sheriff  might  not,  in  strictness,  have  been  con- 
sidered as  the  agent  of  the  defendants,  yet  there  was  some  presump- 
tion, that  he  was  acting  under  the  directions  of  the  bank,  and  in  that 
point  of  view,  his  declarations  were  evidence. 

Third.  The  court,  having  rejected  the  evidence  offered  by  the 
plaintiff,  ought  not  to  have  permitted  the  defendants  to  strengthen 
their  case,  by  proving  the  conditions  under  which  the  sheriff  sold 
the  property.  The  execution  of  his  deed  to  the  plaintiff,  would 
not  have  been  liable  to  objection,  if  the  plaintiff's  evidence  had 
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been  received;  but  when  that  evidence,  which  went  to  show  want 
of  title  was  rejected,  evidence  which  went  to  prove  title,  was  ir- 

'Ht. 

Fourth.  It  is  conceded,  that  the  deputy  sheriff  was  not  the  agent 
of  the  defendants;  but  the  court  were  clearly  wronaj  in  taking  the 
case  from  the  jury,  by  declaring  in  sweeping  terms,  that  there  was 
no  evidence  to  entitle  the  plaintiff  to  recover.  In  Jones  v.  Wildes, 
8  Serg.  $•  Rawle,  150,  it  was  expressly  decided,  that  a  positive 
charge  to  find  for  either  party  was  error. 

Hopkins,  for  the  defendants  in  error,  after  noticing  the  distinction 
between  the  right  to  recover  back  money  voluntarily  paid,  and 
the  right  to  resist  payment  when  it  is  sought  to  be  recovered  by 
action,  to  which  he  cited,  1  Dull.  148.  2  Bl  Rep.  825.  2  Dafl. 
231,  argued,  that  the  evidence  offered  by  the  plaintiff  below,  as 
stated  in  the  first  bill  of  exceptions,  did  not  in  the  slightest  degree, 
directly  or  indirectly,  tend  to  fix  fraud  upon  the  defendants,  or  to 
show  that  they  had  any  knowledge  that  Fu'weiler  had  conveyed 
the  property  to  a  third  person  prior  to  their  judgment.  The  she- 
riff was  commissioned  to  sell  the  right  and  title  of  the  defendant  in 
the  execution,  and  it  is  now  well  settled,  that  neither  the  plaintiff 
nor  the  sheriff,  is  responsible  for  the  soundness  of  the  title.  The 
purchaser  buys  at  his -own  risk.  Smith  v.  .Paint  ery  5  Serg.  fy 
Jtawle,  '223.  With  the  representations  about  the  title,  made  by 
the  deputy  sheriff,  they  had  no  concern.  He  was  not  the  agent  of 
either  party,  but  of  the  law,  and  acted  in  obedience  to  the  com- 
mand of  the  writ  There  was  no  offer  to  prove  that  the  defendants 
had  gi  en  him  any  instructions,  and  unless  that  fact  be  shown,  they 
are  not  answerable  for  any  thing  which  he  may  think  proper  lo 
say.  Besides,  the  conditions  of  sale  were  in  writing,  and  to  thern 
alone  the  plaintiff  ought  to  have  looked.  As  to  the  petition  drawn 
up  and  presented^to  the  bank  by  the  plaintiff,  as  it  was  evidence  of 
the  plaintiff's  own  making,  it  was  clearly  right  to  reject  it. 

2.  The  defendants  could  not  be  in  any  manner  affected  by  the 
mortgage  offered  in  evidence.     It  had  nothing  to  do  with  the  title. 
It  was  upon  record,  open  to  the  inspection  of  the  plaintiff,  and  the 
sheriff  sold  the  property  subject  to  it 

3.  The  evidence  offered  by  the  defendants,  to  the  admission  of 
which  the  plaintiff  excepted,  viz.  the  condemnation,  the  conditions 
of  sale,  the  sheriff's  deed,  and  the  payment  of  the  purchase  money 
by  the  plaintiff,  was  rendered  necessary  by  the  testimony  previ- 
ously given  by  the  plaintiff,  and  was  therefore  properly  admitted. 

4.  That  the  court  were  right   in  their  answers  to  the  proposi- 
tions submitted  by  the  plaintiff,  it  is  scarcely  worth  while  to  argue, 
and  indeed   this  seems  to  be  conceded    by  the  opposite  counsel. 
With  respect  to  their  declnration,   that  there  was  no  evidence  to 
entitle  the  plaintiff  to  recover,  and  therefore  the  verdict  should  be 
for  the  defendants,  it  is  an  answer  to  say,  that  there  was  not  a  sin- 
gle fact  in  dispute,  or  one  which  afforded  a  legal  inference  of  fraud. 

VOL.  xi.  S 
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There  was  moreover  aflat  bar  to  the  plaintiff's  recovering  back 
the  money  he  had  paid,  because  he  retained  the  title  which  the 
sheriff  had  conveyed  to  him.  Even  therefore  if  there  had  been 
fraud,  a  tender  of  a  reconveyance  should  have  preceded  the  insti- 
tution of  this  suit. 

Reply.  An  action  for  money  had  and  received,  was  the  proper 
form  in  a  case  like  this.  Where  money  has  been  obtained  by  fraud 
or  paid  by  mistake,  it  may  be  recovered  back  in  an  action  for 
money  had  and  received.  Com.  on  Cont.  35.  Eastivick  v. 
Hugg,  1  Dall.  222.  It  has  been  said  a  reconveyance  should  have 
been  tendered  before  the  commencement  of  this  action.  But  what 
was  there  to  reconvey  ?  The  deed  from  the  sheriff  to  the  plaintiff 
passed  nothing.  Fulweiler  had  no  title.  And  to  whom  was  the 
reconveyance  to  be  made?  If  to  Fulweiler,  it  would  have  worked 
an  injury  to  the  defendants.  Moreover  it  appears  from  the  record 
that  the  plaintiff  never  accepted  the  sheriff's  deed. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.     This  action  could  be  sustained  only  on  proof  of 
actual  fraud  in  the  defendants.     The  contract  between  the  judg- 
ment  creditor  and  a  purchaser  at  sheriff's  sale,  is   not  like  that 
which  arises,  where,    from  the  subject  matter  and  nature  of  the 
agreement,  it  must  be  conceded  that  the  parties  proceed  on  a  sup- 
position that  the  facts  are  in  a  particular  way,  and  in  which  the 
common  mistake  of  both,  is  good  ground  to  rescind  the  bargain  ; 
but  the  purchase  is  essentially  based  on  a  state  of  things  resting  in 
contingency.     The  parties  do  not  treat  for  a  title,  but  the  creditor 
proposes,  to  sell  and  the  purchaser  to  buy,  just  whatever  interest  the 
debtor  may  have  in  the  land,  for  nothing  more  is  affected  by  the 
judgment ;  and  therefore  mere  mistake,  without  misrepresentation 
of  circumstances  or  any  other  species  of  express  fraud  by  the  cre- 
ditor, will  be  insufficient  to  enable  the  purchaser  to  recover  back 
the  price  he  has  paid  ;  he  purchases  the  debtor's  title  such  as  it  is, 
and  must  stand  to  the  risque.     But  for  actual  fraud  the  judgment 
creditor  would  be  liable  ;  and  an  innocent  man  who  had  been  in- 
veigled by  him  into  a  purchase,  might  rescind  the  contract  and 
compel  him  to  refund.  With  respect  to  the  first  bill  of  exceptions, 
then,  the  question  is  whether  the  facts  nakedly  as  they  were  pre- 
sented to  the  consideration  of  the  court,  or  in  connection  with  the 
evidence  which  had  already  been  given,  were  such  as  might  au- 
thorise the  jury  to  draw  an  inference  of  fraud.     The  plaintiff  had 
given  in  evidence  the  judgment,  proceedings  on  it,  and  sale  to  the 
plaintiff,  and  the  actual  receipt  of  the  purchase  money  by  the  de- 
fendants; and  then,  for  the  purpose,  as  it  is  alleged,  of  proving  that 
the  defendant  had  received  and  retained  the  money  by  fraud,  of- 
fered to  show  that  previous  to  the  sale  the  judgment  creditor  had 
conveyed  the  premises  to  a  third  person  by  deeds  duly  recorded  ; 
and  that  the  under-sheriff  who  conducted  the  sale,  encouraged  the 
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plaintiff  to  purchase  by  assurances  that  he  would  get  a  title  :  and 
further,  that  the  plaintiff,  after  having  purchased  on  these  assuran- 
ces, and  finding  himself  deceived  in  the  title,  preferred  a  petition 
to  the  directors  of  the  bank  (the  defendants)  setting  forth  the  parti- 
culars, and  praying  them  to  refund;  but  after  having  thus  come  to 
a  knowledge  of  the  facts,  they  nevertheless  retain  the  money.  Now 
in  connection  with  these  facts  there  was  no  offer  to  show  that  the 
directors  actually  knew  that  the  debtor  had  conveyed  the  property 
before  the  sheriff's  sale,  or  that  the  encouragement  given  by  the 
under-sheriff  was  by  their  authority  or  direction  :  circumstances 
absolutely  necessary  to  affect  them  \vith  any  thing  like  fraud.  The 
recording  of  the  conveyance  was  not  prima  facia  evidence  that 
they  actually  knew  of  it,  for  the  act  of  assembly  makes  that  notice 
only  to  subsequent  purchasers,  and  if  it  were  even  notice  of  the 
fact  to  the  defendants  who  are  judgment  creditors,  it  would  also  be 
notice  to  the  plaintiff,  who  standing  in  equal  knowledge,  could  with 
no  pretence  of  reason,  allege  that  he  was  deceived.  But  construc- 
tive notice  is  not  prima  facie  evidence  of  actual  knowledge  of  the 
fact;  the  presumption  of  notice,  where  it  arises  at  all,  being  conclu- 
sive, even  against  the  truth  of  the  fact ;  and  therefore  constructive 
notice  is  always  insufficient  to  fix  on  a  party  actual  knowledge  as 
the  ground  work  of  express  fraud,  which,  and  not  fraud  by  im- 
plication of  law,  is  the  foundation  of  this  action.  There  might  be 
a  case  of  so  gross  a  nature  as  to  raise  a  presumption  from  the  fact 
itself,  that  the  judgment  creditor  knew  the  debtor  to  be 
without  colour  of  title,  as  where  he  had  never  been  in  possession 
or  made  any  sort  of  claim,  or  the  possession  under  the  eye  of  the 
creditor  had  been  held  adversely  for  twenty-one  years,  and  many 
other  cases  of  the  kind ;  and  there  actual  knowledge  might  be  de- 
duced from  the  circumstances  ;  but  that  is  not  this  case.  So,  no 
presumption  could  reasonably  arise  that  the  declarations  of  the  un- 
der-sheriff were  made  by  the  authority  of  the  directors.  He  was 
not  like  an  auctioneer,  the  agent  of  both  parties,  but  of  the  law  ; 
and  therefore  till  the  contrary  be  shown,  he  is  presumed  not  to 
have  acted  under  particular  instructions  from  the  directors,  but  ac- 
cording to  the  mandate  of  his  writ.  The  evidence,  therefore,  as 
it  was  offered,  presented  facts,  which,  isolated  as  they  stand  in  the 
bill  of  exceptions,  were  altogether  irrelevant,  and  so  entirely  with- 
out operation,  that  I  incline  to  think  they  might  safely  have  been 
demurred  to,  if  there  were  nothing  else  in  evidence.  But  the 
plaintiff  contends  that  this  may  have  been  only  a  part  of  the  chain 
of  his  evidence,  and  that  what,  was  deficient  might  afterwards  have 
been  supplied.  If  this  were  admitted,  no  court  could  without 
error,  ever  reject  evidence  for  irrelevancy,  as  there  is  no  fact  so 
entirely  irrelevant  as  to  be  incapable  of  being  connected  with  the 
question,  however  remotely,  by  the  intervention  of  a  chain  of  pos- 
sible circumstances.  But  the  question  is,  how  did  the  matter  stand 
as  it  was  proposed  to  the  court  ?  If  it  was  altogether  irrelevant, 
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the  court  might  reject  it,  although  it  might  not  perhaps  be  error  to 
admit  it.  If  it  would  be  relevant,  when  taken  in  connection  with 
other  facts,  it  ought  to  be  proposed  in  connection  with  those  facts, 
and  an  offer  to  follow  the  evidence  proposed,  with  proof  of  those 
facts  at  the  proper  times.  But  the  court  is  not  bound  to  spend  its 
time  in  an  inquiry,  which  from  the  showing  of  the  party  can  pro- 
duce no  results.  Dislocated  circumstances  may  doubtless  be  given 
in  evidence,  particularly  if  there  be  no  objection  to  the  order  of 
time;  but  the  proposal  of  the  evidence  must  contain  in  itself,  by  re- 
ference to  some  thing  that  has  preceded  it,  or  that  is  to  follow,  in- 
formation of  the  manner  in  which  the  evidence  is  to  be  legitimately 
operative.  It  is  said  that  from  the  facts  offered  here,  the  jury 
might  possibly  have  presumed  all  that  was  necessary  to  make  out 
the  plaintiff's  case.  Juries  sometimes  assume  facts  without  any 
evidence  at  all ;  but  it  will  not  be  said  that  facts,  which  by  them- 
selves, can  have  no  other  operation  than  to  confuse  and  mislead, 
by  inducing  a  suspicion  of  the  existence  of  some  other  necessary 
facts,  where  the  presumption  is  not  a  reasonable  or  natural  one, 
ought  therefore  to  be  admitted.  With  respect  to  the  matter  of 
the  petition  to  the  directors  and  their  refusal  to  refund,  it  is  im- 
possible to  see  how  it  could  have  any  operation  in  the  cause,  as  it 
would  not  be  unconscionable  in  the  defendants  to  retain  the  money, 
if  it  was  not  unconscionable  to  receive  it. 

The  second  bill  of  exceptions  stands  on  worse  ground  still.  The 
plaintiff  offered  to  prove  that  at  the  time  of  the  sheriff's  sale,  the 
premises  were  bound  by  a  mortgage  which  had  been  executed  by 
the  person  from  whom  the  debtor  purchased,  and  that  they  have 
since  been  sold  on  the  mortgage.  But  the  plaintiff  purchased  at 
sheriff's  sale  only  the  interest  of  the  debtor  affected  by  the  judg- 
ment, which  was  the  equity  of  redemption  that  was  in  the  mort- 
gagor, who  had  conveyed  nothing  more  to  him.  As  respects  this 
mortgage,  therefore,  he  obtained  all  that  he  paid  for,  a  right  to  re- 
deem; and  if  he  suffered  the  premises  to  be  sold  for  the  debt  se- 
cured by  the  mortgage,  he  has  no  room  for  complaint,  on  that 
ground,  which  is  distinct  from  that  on  which  the  claim  is  attempt- 
ed to  be  sustained  in  respect  of  the  absolute  conveyance  of  the 
premises. 

The  third  bill  of  exceptions  is  to  be  evidence  given  by  the  de- 
fendants, of  the  regularity  of  the  proceedings  and  sheriff's  sale; 
and  of  there  having  been  printed  or  written  conditions.  The  evi- 
dence was  not  very  material,  but  unquestionably  competent,  as 
tending  to  prove  as  far  as  it  went,  that  all  was  fair  on  the  defend- 
ants'part  ;  and  the  existence  of  written  conditions,  had  a  tendency 
to  negative  any  inference  that  the  under-sheriff  had  acted  under 
parol  instructions. 

Then  with  respect  to  the  charge  :  What  has  been  said  in  rela- 
tion to  the  first  bill  of  exceptions,  is  in  many  respects  applicable  to 
this  part  of  the  case.  The  judge  was  entirely  correct  in  directing 
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the  jury  that  the  action  could  be  maintained  only  on  proof  of  ac- 
tual fraud,  and  that  ignorance  or  mistake  in  the  purchaser  was  in- 
sufficient; as  well  as  in  charging  that  the  defendants  were  not  to  be 
affected  by  the  declarations  of  the  tinder-sheriff;  unless  it  were 
shown  that  they  were  made  with  the  defendants'  knowledge  and 
assent.  But  it  is  only  objected  that  the  judge  gave  a  positive  di- 
rection as  to  both  law  and  fact,  by  instructing  the  jury  that  there 
was  no  legal  evidence  to  enable  the  plaintiff  to  recover,  and  that 
their  verdict  ought  to  be  for  the  defendants.  If  there  had  been 
facts  in  evidence,  according  to  the  finding  of  which,  the  right  to  the 
verdict  would  be  decided,  either  in  the  one  way  or  in  the  other, 
this  would  have  been  error  ;  but  such  was  not  the  case.  Taking 
every  fact  and  circumstance  given  in  evidence,  to  be  true  (and 
there  does  not  seem  to  have  been  any  fact  in  dispute,)  still  the 
plaintiff  had  entirely  failed  to  make  out  a  case  ;  and  the  judge 
might  in  perfect  consistency  with  his  duty,  say  so.  The  plaintiff 
having  thus  failed  in  all  his  exceptions,  the  judgment  is  affirmed. 

Judgment  affirmed. 

[Ljl>CASTF.B,  JCJTE  7,  1824.] 

WOGAN  against  SMALL. 

IN    ERROR. 

On  an  issue  of  Jevitaint  vel  won,  a  witness  maybe  asked,  "  whether  from  his  actual 
knowledge  of  the  alleged  testator,  he  considered  him  fit  or  unfit,  to  make  a 
will." 

A  man  seized  of  two  tracts  of  land,  nearly  equal  in  value,  and  possessed  of  per- 
sonal  estate,  devised,  one  tract  to  one  child,  and  the  other  to  the  family  of  the 
other  child,  and  gave  a  pecuniary  legicy  to  a  bastard  grand  child.  He  after- 
wards  sold  one  of  the  tracts  of  land,  and  incurred  debt*  which  swept  away  tin- 
other,  aj»d  died  leaving  no  more  estate  than  was  sufficient  to  pay  his  debts,  and 
the  legacy  to  his  illegitimate  grand  child. 

Held,  that  these  circumstances  dad  not  amount  to  an  implied  revocation  of  his  whole 
will. 

THIS  was  a  feigned  issue  sent  from  the  Register's  Court  to 
the  Court  of  Common  Pleas,  of  York  county,  to  determine  the  va- 
lidity of  a  paper,  purporting  to  be  the  last  will  and  testament  of 
Peter  Eipe*  deceased.  The  case  in  the  court  below,  turned  upon 
the  sanity  of  the  testator's  mind  at  the  time  the  paper  was  execut- 
ed, in  relation  to  which  testimony  was  given  on  both  sides,  which 
it  is  unnecessary  to  state.  Michael  Leib,  was  called  as  a  witness, 
by  the  plantiff,  who  proposed  to  ask  him,  "  whether  from  his  ac- 
tual knowledge  of  Peter  JSipe,  he  considered  him  Jit  or  unfit  to 
make  a  will?"  The  counsel  for  the  defendant  objected  to  the  ques- 
tion being  put,  but  the  court  overruled  the  objection,  and  permit- 
ted the  question  to  be  asked. 

It  appeared  that  Peter  Eipc,  at  the  time  he  executed  the  writing 
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in  question,  was  seized  of  two  tracts  of  land,  of  nearly  equal  value, 
and  some  personal  estate,  the  exact  amount  of  which  did  not  ap- 
pear. He  had  one  son  and  one  daughter.  One  of  these  tracts  of  land, 
he  devised  to  his  son  and  the  other  to  the  family  of  his  daughter. 
He  gave  a  legacy  of  four  hundred  pounds  to  an  illegitimate  child 
of  his  daughter,  and  one  half  of  the  residue  of  his  estate  to  his  son, 
and  the  other  half  to  the  family  of  his  daughter.  He  afterwards  sold 
the  tract  devised  to  his  daughter's  family,  and  contracted  debts 
which  swept  away  the  tract  devised  to  his  son.  At  the  time  of 
his  death,  it  was  supposed  that  his  estate  was  not  more  than  suffi- 
cient to  pay  his  debts,  and  the  legacy  to  the  illegitimate  child  of 
his  daughter. 

The  counsel  for  the  defendant  proposed  to  the  court  six  questions, 
on  which  they  requested  the  court  to  instruct  the  jury,  and  among 
other  things,  that  the  facts  above  stated,  exhibited  such  a  change  in 
the  circumstances  of  Peter  Eipe,  after  making  his  will,  as  amount- 
ed to  an  implied  revocation  of  the  whole  of  it.  The  court  however 
instructed  the  jury,  that  the  facts  did  not  amount  to  an  implied  re- 
vocation of  the  whole  of  the  will,  and  a  bill  of  exceptions  was  ten- 
dered to  their  opinion. 

Buchanan,  for  the  plaintiff  in  error,  objected  to  the  question 
which  the  court  had  permitted  to  be  put  to  Michael  Leib,  because 
it  was  a  leading  one,  and  plainly  intimated  the  answer,  which  the 
party  putting  it,  wished  him  to  make.  He  admitted,  that  there  were 
cases,  in  which  the  court  may,  in  their  discretion,  permit  a  witness  to 
be  asked  a  leading  question,  but  this  is  not  one  of  them.  The  case 
presented  no  special  circumstances.  Putting  the  question  in  the  al- 
ternative, could  make  no  difference.  Whether  or  not  an  answer 
was  given,  is  not  material.  The  objection  was  to  the  question, 
which  was  not  withdrawn,  and  as  the  bill  of  exceptions  does  not 
show  that  no  answer  was  given,  the  presumption  is,  that  it  was  an- 
swered. Phil.  Ev.  205.  6  Binn.  490. 

The  acts  of  the  testator  amounted  to  an  implied  revocation  of 
his  will.  He  had  divided  his  estate  among  his  children  with  much 
equality,  but  by  his  subsequent  acts,  all  equality  was  destroyed.  It 
is  true,  that  it  has  never  yet  been  judicially  determined,  that  any 
other  circumstances  amount  to  an  implied  revocation,  than  marri?.ge 
and  birth  of  a  child,  after  the  execution  of  the  will.  But  the  prin- 
ciple upon  which  such  a  revocation  is  founded,  is  applicable  to 
other  great  changes  in  the  circumstances  of  the  testator.  Sup- 
pose a  man  having  three  children,  is  seized  of  two  tracts  of  land, 
and  possessed  of  personal  property,  and  devises  a  tract  of  land 
to  each  of  two  children,  and  the  personal  property  to  the  third, 
and  afterwards  sells  both  tracts  of  land,  and  dies,  leaving  a  large 
personal  estate  but  no  land;  would  not  such  a  state  of  things  pre- 
sent as  great  a  change  in  his  circumstances,  as  marriage  and  birth 
of  a  child?  This  cannot  be  denied;  and  the  changes  proved  in  this 
are  scarcely  less  strong  than  those  of  the  case  supposed ;  for 
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if  the  will  of  Peter  Eipe,  be  not  revoked,  his  illegitimate  grand- 
child gets  the  whole  of  his  estate,  and  his  legitimate  children  no- 
thing. Powell  on  Devises,  554,  557,  565,  605,  609. 

Barjiitz  and  Hopkins,  for  the  defendant  in  error,  denied  that 
the  question  put  to  Michael  Lieb,  was  a  leading  one,  or  indicated 
the  answer  he  was  expected  to  give.  The  manner  in  which  the 
question  was  framed,  in  the  alternative,  left  every  thing  open.  Be- 
sides, as  the  witness  did  not  answer  the  question,  it  was  wholly 
immaterial.  Sheelerv.  Speer,  3  Binn.  130. 

The  doctrine  of  implied  revocations,  is  well  defined.  No  change 
of  circumstances,  has  been  held  to  amount  to  such  a  revocation, 
except  marriage  and  birth  of  a  child;  and  to  extend  it  beyond  these 
limits,  would  lead  to  great  uncertainty  and  confusion.  Aware  of  the 
difficulties  arising  from  an  implied  revocation  of  a  will,  our  legis- 
lature have,  by  act  of  assembly,  modified  the  common  law  princi- 
ple, and  made  marriage  and  birth  of  children  a  revocation  of  a  spe- 
cial nature  only.  In  the  present  case,  no  other  charige  was  effected, 
by  the  act  of  the  testator,  than  a  sale  of  one  tract  of  land;  and  the 
sale  of  one  tract  of  land,  where  a  testator  has  devised  several,  is  a 
revocation  pro  tanto  only.  If  the  will  has  been  wholly  revoked, 
the  legacy  to  the  bastard  child  will  be  entirely  defeated,  although 
it  was  the  will  of  the  testator  to  give  it.  Coates  v.  Hughes,  3 
Binn.  498.* 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  action  was  tried  in  the  Court  of  Com- 
mon Pleas,  of  York  county,  on  an  issue  directed  by  the  Register's 
Court,  to  decide  on  the  validity  of  a  writing,  exhibited  as  the  last 
will  and  testament  of  Peter  Eipe,  deceased.  On  the  trial  of  tho 
cause,  the  counsel  for  the  plaintiff  proposed  to  ask  the  following 
question  of  Michael Leib,  a  witness  produced  by  him,  viz.  "  Whe- 
ther from  your  actual  knowledge  of  Peter  Eipe,  do  you  consider 
him  as  fit  or  unfit  to  make  a  will?"  The  counsel  for  the  defendant 
objected  to  this  as  a  leading  question,  and  upon  the  Courts'  per- 
mitting it  to  be  put,  excepted  to  their  opinion.  In  the  examina- 
tion of  a  witness,  the  propriety  of  permitting  certain  questions  to 
be  asked,  depends  so  much  on  circumstances  which  occur  during 
the  trial,  that  a  Court  of  Krror,  should  be  extremely  cautious  in 
reversing  a  judgment  for  any  supposed  mistake  in  deciding  on  that 
subject  In  general,  leading  questions  should  not  be  put.  But 
there  are  occasions,  when  witnesses  display  such  disingenuity  and 
perverseness,  that  it  is  necessary  to  probe  them  by  leading  questions. 
As  lo  the  question  now  objected  to,  I  cannot  say,  that  I  think  it 
subject  to  the  imputation  of  a  leading  question.  It  is  one  that  is 


*  On  the  doctrine  of  implied  revocation,  see  Doe  on  the  demise  of  White  v.  Jfcr. 
ford  4  Man  If  &  Stfa.  10,  12.  Doe  on  the  demise  Lnncotfart  v.  Lancathirr,  5  T. 
H.  49.  Slit-pltcrd  v.  Shepherd,  S  T.  R.  51.  n'ie. 
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generally  proposed  in  such  cases,  and  from  the  manner  of  asking 
it,  I  do  not  see  ho\v  the  witness  could  understand  that  the  plaintiff 
wished  him  to  answer  it  in  one  way  rather  than  another.  To  be 
sure,  any  witness  of  common  sense,  must  know,  that  his  deliver- 
ing his  opinion  in  favour  of  the  testator's  fitness  to  make  a  will, 
must  have  a  tendency  to  establish  it  in  the  minds  of  the  jury.  But 
he  would  know  this  from  the  nature  of  the  thing,  and  not  from  the 
manner  of  proposing  the  question.  The  plaintiff  had  a  right  to  the 
witnesses's  opinion,  and  it  would  be  difficult  to  ask  it  in  a  manner 
less  exceptionable.  I  think  there  was  no  error,  therefore,  in  per- 
mitting the  question  to  be  put. 

But  the  opinion  of  the  court,  in  their  charge  to  the  jury,  on  the 
merits  of  the  case,  is  what  is  principally  complained  of.  The  me- 
rits of  the  case,  on  the  part  of  the  defendant,  rested  on  a  change  of 
circumstances  after  the  making  of  the  will,  so  great,  that  in  the  opi- 
nion of  the  defendant's  counsel,  they  amounted  to  an  implied  re- 
vocation of  the  whole  will.  The  testator  had  two  children,  a  son 
and  a  daughter.  When  he  made  his  will,  he  had  two  tracts  of  land, 
supposed  to  be  nearly  equal  in  value,  and  some  personal  estate,  the 
amount  of  which  is  not  exactly  ascertained.  He  devised  one  tract 
of  land  to  his  son,  and  the  other  to  the  family  of  his  daughter,  and 
gave  a  legacy  of  400  pounds  to  a  bastard  child  of  his  daughter. 
The  residue  of  his  estate  he  gave,  one  half  to  his  son,  and  the  other 
half  to  the  family  of  his  daughter.  After  the  making  of  his  will, 
he  sold  the  land  which  he  had  devised  to  his  daughter's  family, 
and  incurred  debts  on  judgment,  which  swept  away  that  which  was 
devised  to  his  son,  and  at  the  time  of  his  death,  his  estate  was  so 
much  impaired,  that  it  is  supposed  there  was  not  more  than  enough, 
after  satisfying  his  creditors,  to  pay  the  legacy  left  to  his  bastard 
grandchild.  This  is  certainly  a  great  change  of  circumstances. 
But  is  it  sufficient  to  afford  a  well  grounded  presumption,  that  the 
testator  intended  to  revoke  his  will?  He  knew  that  his  will  was  in 
existence — he  knew  that  he  had  sold  one  tract  of  land,  and  incur- 
red a  debt  which  would  swallow  up  the  other.  Yet  he  made  no  al- 
teration of  his  will,  but  suffered  it  to  remain  uncancelled.  Were  I 
permitted  to  conjecture,  I  should  suppose  that  he  had  fallen  into 
bad  habits,  and  considering  his  situation  desperate,  thought  his  will 
a  matter  of  no  importance;  or,  having  devised  the  residue  to  his 
children,  he  might  have  thought  there  would  be  enough  left,  after 
payment  of  debts,  to  place  his  son  and  daughter,  and  the  bastard 
child  of  his  daughter,  on  an  equal  footing.  It  is  not  probable  that  he 
had  an  accurate  knowledge  of  his  affairs.  There  is  one  case,  and 
only  one,  in  which  it  has  hitherto  been  thought  proper  to  decide, 
that  the  revocation  of  a  will  might  be  implied  from  an  alteration 
of  circumstances,  and  that  is,  where  the  testator  married,  and  had 
a  child,  subsequent  to  the  making  of  his  will.  But  both  circum- 
stances must  occur.  Neither  marriage,  nor  the  birth  of  a  child, 
singly,  are  sufficient.  And  indeed  the  courts  seem  to  have  found 
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considerable  difficulty  in  assigning  a  reason  for  holding  an  implied 
revocation,  even  in  the  case  I  have  mentioned.  For  some  of  the 
judges  say,  that  it  is  a  condition  annexed  to  a  will,  that  if  the  tes- 
tator marries,  and  has  issue,  the  will  shall  be  null.  But  this  cer- 
tainly is  a  very  forced  construction.  For  why  should  a  condition 
of  that  kind  be  annexed  to  an  instrument,  which  the  testator  might 
always  revoke,  at  pleasure?  The  danger  of  this  principle  of  im- 
plied revocation  is  very  great,  and  that  is  the  reason,  why  although 
very  strong  cases  of  hardship  have  occurred,  the  judges  have  never 
ventured  to  advance  beyond  that  one  step  which  they  have  taken. 
They  have  been  afraid  to  imply  a  revocation,  where  a  married  man 
devised  away  his  whole  estate  to  a  relation,  and  died,  ignorant  of 
the  pregnancy  of  his  wife,  in  consequence  of  which  the  posthu- 
mous child  was  left  destitute.  We  have  the  less  reason  to  resort  to 
implied  revocations,  as  our  legislature  have' provided  for  the  case 
of  subsequent  marriage  or  children,  by  the  act  of  19th  rfpril,  1794. 
As  to  alterations  in  a  man's  properly,  such  as  have  occurred  in  the 
case  before  us,  they  have  never  yet  been  thought  to  afford  suffi- 
cient presumption  for  an  implied  revocation.  The  civil  law,  from 
which  this  doctrine  is  borrowed,  confines  it  to  alterations  in  the  fa- 
mily of  the  testator.  Were  we  to  extend  it,  so  as  to  inquire  into 
the  circumstances  of  a  man's  estate,  at  the  time  of  making  his  will, 
and  of  his  death,  we  should  find  innumerable  instances  in  which 
the  alteration  has  been  so  great,  that  a  prudent  man  would  have  al- 
tered his  will,  and  part  of  his  family  has  been  reduced  to  great  dis- 
tress by  his  not  doing  it.  But  it  is  better  that  individuals  should 
be  distressed,  than  the  freedom  of  disposition  by  last  will,  invaded; 
that  freedom  which  is  one  of  the  greatest  excitements  to  enterprise 
and  industry.  Once  establish  the  judicial  habit  of  examining  the 
situation  of  a  man's  fortune  or  family,  and  revoking  his  will,  be- 
cause he  has  made  an  absurd,  or  an  inhuman  disposition  of  his  pro- 
perty, or  because  we  may  suppose  he  was  ignorant  of  the  state  of 
his  affairs,  or  of  the  law,  and  no  man's  will  is  safe.  Upon  the 
whole,  then,  I  will  not  say  that  it  is  impossible  for  a  new  case  to 
occur,  to  which  it  would  be  improper  to  apply  the  principle  of  im- 
plied revocation,  but  I  am  well  satisfied  that  we  ought  not  to  ap- 
ply it  to  the  case  now  under  consideration.  I  am  of  opinion,  there- 
fore, that  the  charge  of  the  President  of  the  Court  of  Common 
Pleas,  was  right,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 
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HOSTETTER  and  others  against  KAUFMAN. 

IN  ERROR. 

If  the  plaintiff',  after  having  entered  an  appeal  from  an  award  of  arbitrators,  suffer 
a  voluntary  nonsuit,  the  award  becomes  an  absolute  judgment. 

In  an  action  on  a  joint  and  several  bond,  against  one  of  the  co-obligors,  in  which 
the  defendant  relied  upon  an  award  of  arbitrators,  in  a  suit  brought  on  the  same 
bond,  against  the  administrators  of  a  deceased  co-obligor,  finding  that  the  plain- 
tiff's had  no  cause  of  action,  from  which  award  an  appeal  was  entered,  but  the 
plaintiffs,  on  the  trial  of  the  appeal,  suffered  a  voluntary  nonsuit :  held,  that  the 
plaintiffs  could  not  show,  that  the  nonsuit  was  suffered  by  surprise,  in  consequence 
of  a  witness  for  the  defendant  in  that  suit,  having  sworn  to  an  act,  which  if  true, 
was  fatal  to  their  cause  of  action,  but  who,  it  had  since  been  discovered,  was 
perjured. 

If  a  matter  which  ought  properly  to  have  been  pleaded  since  the  last  continuance, 
be  given  in  evidence,  without  objection,  it  is  not  error  that  it  was  not  pleaded. 

It  is  a  general  rule,  that  a  plea  puis  daiveiji  continuance  must  be  put  in  before  a  con- 
tinuance has  intervened ;  but  the  court  may,  for  special  reasons,  permit  it  to  be 
put  in  mine  pro  tune,  although  a  continuance  has  intervened. 

An  award  of  arbitrators,  in  full  force,  in  favour  of  the  defendant,  in  a  suit  on  a 
joint  and  several  bond,  against  one  of  the  co-obligors,  is  a  bar  to  a  subsequent 
action  on  the  same  bond,  against  another  co-obligor. 

THE  plaintiffs  in  error  brought  an  action  of  debt  in  the  District 
Court  for  the  city  and  county  of  Lancaster,  against  the  defendant 
in  error,  on  a  joint  and  several  bond,  conditioned  for  the  payment 
of  twenty  thousand  four  hundred  and  seventy  dollars,  twelve 
and  a  half  cents,  given  to  them  by  Benjamin  Kaufman,  the  de- 
fendant, .Christian  Stouffer,  jun.,  and  Christopher  Brenner,  de- 
ceased. The  defendant  pleaded  payment,  with  leave  to  give  the 
special  matter  in  evidence.  The  jury,  before  whom  the  cause  was 
tried,  returned  a  special  verdict;  by  which  they  found  in  substance, 
that  the  plaintiffs  had  brought  a  suit  in  the  Court  of  Common 
Pleas  to  August  Term,  1816,  on  the  same  bond,  against  the  ad- 
ministrators of  Christopher  Brenner,  deceased.  This  suit  was  ar- 
bitrated, and  the  arbitrators  awarded,  that  the  plaintiffs  had  no 
cause  of  action.  From  this  award  the  plaintiffs  entered  an  appeal. 
The  cause  was  afterwards  tried,  when  the  plaintiffs  voluntarily  suf- 
fered a  nonsuit.  This  took  place  after  the  institution  of  the  present 
suit;  but  the  defendant  did  not  plead  the  former  judgment.  That 
was  suggested  by  the  court  to  be  the  proper  course,  and  a  plea  was 
accordingly  framed;  but  withdrawn  in  consequence  of  an  agreement 
at  bar,  that  the  record  should  be  given  in  evidence,  in  the  same 
manner  as  if  it  were  pleaded.  The  plaintiffs  proposed  to  prove  on 
the  trial,  that  the  nonsuit  in  the  former  action  was  suffered,  in  con- 
sequence of  one  of  the  defendant's  witnesses  having  sworn  to  a  fact, 
which,  if  true,  was  fatal  to  their  cause  of  action ;  and  that  it  had 
since  been  discovered,  that  the  witness  was  perjured;  which  the 
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plaintiffs  offered  also  to  prove.    The  court  overruled  the  evidence, 
and  sealed  a  hill  of  exceptions. 

The  opinion  of  the  court  beloxv  being;,  that,  in  consequence  of 
the  nonsuit,  the  award  remained  in  full  force,  and  was  a  bar  to  the 
present  action,  the  plaintiffs  cxcepted  to  their  opinion,  and  re- 
moved the  record  to  this  court  by  writ  of  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  of  debt,  brought  by  the 
plaintiffs  below,  (who  are  plaintiffs  in  error,)  against  Benjamin 
Kaufman,  (the  defendant  in  error,)  on  a  joint  and  several  bond 
for  twenty  thousand  four  hundred  and  seventy  dollars,  twelve  and 
a  half  cents,  given  by  the  said  Christopher  Brenner,  Christian 
Slouffer,  jun.,  and  Christopher  Brenner,  deceased,  to  the  plain- 
tiffs. The  jury  found  a  special  verdict;  by  which  it  appears,  that 
an  action  was  brought  on  the  same  bond  by  the  plaintiffs,  against 
the  administrators  of  Christopher  Brenner,  which  was  submitted 
to  arbitrators,  who,  having  heard  the  parties  and  their  counsel, 
made  an  award,  that  the  plaintiffs  had  no  cause  of  action.  The 
plaintiffs  appealed  from  this  award,  to  the  Court  of  Common  Pleas; 
and,  the  cause  having  come  to  trial,  the  plaintiffs  suffered  a  volun- 
tary nonsuit  The  opinion  of  the  court  below,  on  this  special  ver- 
dict was,  that  in  consequence  of  the  nonsuit,  the  award  remained  in 
force,  and  the  plaintiffs  in  the  present  action  were  barred  by  it. 
I3efore  the  accuracy  of  this  decision  is  considered,  several  prelimi- 
nary objections  are  to  be  removed. 

1.  The  counsel  for  the  plaintiffs,  offered  to  give  in  evidence,  that 
the  nonsuit  was  suffered  in  consequence  of  surprise.  That  one  of 
the  defendant's  witnesses  swore  to  a  fact,  which,  if  true,  was  fatal 
to  the  plaintiffs'  action,  and  therefore  the  nonsuit  was  suffered.  But 
it  had  been  since  discovered,  that  the  witness  was  perjured;  as  the 
plaintiff  offered  also  to  prove.  This  evidence  was  rejected  .by  the 
court;  on  which  the  plaintiffs'  counsel  took  a  bill  of  exceptions. — 
I  cannot  perceive  on  what  principle,  such  evidence  could  have  been 
admitted.  The  nonsuit  was  voluntary,  and  produced  by  no  artifice 
or  act  of  the  defendant.  As  long  as  it  remained  of  record,  unrc- 
versed,  it  was  of  force,  and  no  other  court  could  set  it  aside  in  a 
collateral  way.  The  plaintiffs  might  have  applied  to  the  Court  of 
Common  Pleas,  who,  a  proper  case  being  made  out,  had  power  to 
take  off  the  nonsuit.  There  was  no  other  way  of  getting  rid  of  it 
It  is  not  like  the  case  of  a  judgment  entered  by  fraud,  in  which 
the  parties  to  the  suit  were  parties  to  the  fraud;  srich  as  a  judgment 
entered  against  an  executor  by  his  consent,  in  order  to  cover  the 
assets,  whi-.re  no  debt  was,  in  fact,  due  from  the  testator.  There, 
the  judgment  being  pleaded  against  another  creditor,  in  a  subse- 
quent action,  he  may  reply  that  it  was  fraudulent;  because  it  is  the 
person  guilty  of  fraud,  who  attempts  to  avail  himself  of  the  judg- 
ment. No  such  matter  exists  in  the  present  case,  nor  cm  \\v 
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that  the  defendant  in  the  appeal  would  not  have  obtained  a  verdict 
on  the  merits  of  his  defence,  (independently  of  the  alleged  perju- 
ry,) if  the  nonsuit  had  not  been  suffered.  There  was  no  error, 
therefore,  in  the  rejection  of  the  evidence. 

2.  In  the  second  place,  it  is  objected  that  no  regard  should  be 
paid  to  that  part  of  the  special  verdict,  which  finds  the  record  of 
the  action  brought  by  the  plaintiffs  against  Brenner's  administra- 
tors ;  because  that  record  was  not  pleaded  by  the  defendant,  and 
because  it  could  not  have  been  pleaded;  the  matter  contained  in 
it  having  happened  pending  this  suit,  and  a  continuance  having  in- 
tervened before  it  was  mentioned.  It  appears,  however,  that  the 
record  must  have  been  given  in  evidence,  because  the  jury  have 
found  it;  and  it  does  not  appear  that  any  exception  was  taken  to 
the  evidence.  It  must  be  presumed,  therefore,  that  the  evidence 
was  given  with  the  plaintiffs'  consent,  and  indeed  the  president  of 
the  court,  in  the  opinion  which  he  delivered,  expressly  says  that  it 
was  so.  The  issue  was  joined  on  the  plea  of  payment,  with  leave 
to  give  the  special  matters  in  evidence;  and  although  this  evidence 
might  not  have  been  admissible  on  that  issue,  without  consent,  yet 
with  consent  it  certainly  was.  In  a  special  verdict,  the  jury  find 
facts,  and  not  the  evidence  on  which  their  finding  is  grounded. 
Here  they  have  found  the  record,  and  it  not  appearing  that  any  ex- 
ception was  taken  to  the  evidence  which  induced  that  finding,  all 
is  right.  As  to  the  time  when  a  plea  puts  darrein  continuance  is 
to  be  put  in,  it  is  true,  in  general,  it  must  be  before  a  continuance 
has  intervened;  but  this  is  not  universally  true.  The  court  may, 
for  special  reasons,  permit  that  plea  to  be  entered  nunc  pro  tune, 
although  a  continuance  has  intervened.  It  was  so  held  in  the  case 
of  Morgan  v.  Dyer,  SfC.  9  Johns.  255.  10  Johns.  161,  and  in 
Wilson  v.  Hamilton,  4  Serg.  8f  Rawle,  238. 

We  come  now  to  the  consideration  of  the  main  question:  What  is 
the  effect  of  the  record  in  the  plaintiffs'  action  against  JBrenner's 
administrators?  According  to  our  act  of  assembly,  the  award  was 
to  be  considered  as  a  judgment,  subject  to  be  reversed  on  an  ap- 
peal. The  plaintiff  did  appeal ;  and,  on  the  trial  of  his  cause,  suf- 
fered a  voluntary  non  pros.  This  was  a  relinquishment  of  the  ap- 
peal; and,  consequently,  the  judgment  was  in  full  force.  That  is  a 
point  settled  by  two  decisions  of  this  court:  King  v.  Sloan,  1  Serg. 
4*  Rawle,  77,  and  Moore  v.  Hamilton,  not  yet  reported.  The  only 
remaining  question  then  is,  whether  the  judgment  for  the  defendant 
in  the  action  against  Brenner's  administrators,  is  a  bar  to  this  suit. 
The  award  was,  that  the  plaintiffs  had  no  cause  of  action.  It  must 
be  taken  for  a  judgment,  after  hearing  the  case  on  its  merits.  If 
the  award  had  been  on  a  plea  of  infancy,  or  other  personal  matter, 
which  might  have  discharged  Brenner,  without  affecting  the  other 
obligors,  the  plaintiffs  should  have  shown  it.  Taking  it  then  for  a 
judgment  on  the  merits,  how  can  the  other  obligors  be  prevented 
from  taking  advantage  of  it  ?  The  rule  is,  that  in  a  personal  action, 
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the  discharge  of  one  is  the  discharge  of  all.  Co.  Lift.  125,  b.  The 
obligation  being  both  joint  and  several,  makes  no  difference.  If 
the  obligee  release  one  of  two  joint  and  several  obligors,  the  other 
may  plead  the  release,  in  bar.  Co.  Lift.  232,  a.  2  Saund.  48,  a. 
note  1. 

The  law  is  the  same,  in  case  of  a  release  in  law ;  as  where  a 
feme  obligee  marries  one  of  the  obligors,  or  an  obligee  appoints 
one  of  the  obligors  his  executor.  Now,  no  release  can  be  more 
efficacious,  than  a  discharge  by  judgment  of  a  court  of  record. 
What  would  be  the  consequence,  if  the  defendant  could  be  charged 
in  the  present  action?  Could  he  demand  contribution  from  Bren- 
ner's administrators?  If  he  could  not,  it  would  be  inconsistent 
with  the  nature  of  a  joint  and  several  obligation;  and,  if  he  could, 
it  would  be  taking  from  Brenner's  administrators,  in  part,  the  be- 
nefit of  their  judgment.  I  can  see  nothing  which  should  take  this 
case  out  of  the  general  rule,  that  a  discharge  of  one  is  a  discharge 
of  all.  I  am  therefore  of  opinion,  that  the  judgment  should  be 
affirmed. 

Judgment  affirmed. 


[LAKCISTEB,  MAT  17,  183*.] 

WOLF  against  WYETH. 

~7 

IN   ERROR. 

lu  proving  what  was  testified  by  a  deceased  witness  on  &  former  trial,  it  is  not  ne- 
cessary that  the  very  -words  spoken  by  him  should  be  sworn  to.  But  the  person 
who  undertakes  to  prove  his  evidence,  must  be  able  to  state  the  substance  of 
the  whole  of  -what  -was  said  on  the  particular  subject ,  -which  he  is  called  to  prove.  If  he 
can  only  prove  what  was  sworn  to  by  the  deceased  person,  in  his  examination  in 
chief,  without  giving  the  cross  examination,  it  cannot  be  received  in  evidence. 

Where  it  is  a  question,  whether  a  sum  of  money  in  the  hands  of  the  defendant,  be- 
longing to  A.  has  been  appropriated  by  A.  to  the  plaintiff,  or  to  B.,  evidence, 
that  B.  told  the  defendant  that  he  claimed  the  money  for  his  clients,  and  should 
look  to  him  for  it,  is  admissible  on  a  count  for  money  had  and  received. 

If  a  third  person  confess  a  judgment  to  the  plaintiff,  for  a  simple  contract  debt  due 
from  the  defendant  to  the  plaintiff,  the  simple  contract  debt  is  not  merged  in  the 
judgment. 

Nor  is  the  judgment  a  payment  or  extinguishment  of  the  simple  contract  debt,  un- 
less such  be  the  agreement  of  the  parties. 

THIS  case,  which  was  a  writ  of  error  to  the  Common  Pleas  of 
Dauphin  county,  was  argued  in  this  court  by 

Elder,  for  the  plaintiff  in  error,  and  by 

Douglass,  for  the  defendant  in  error. 

Every  thing  material  to  the  points  decided,  will  be  found  in  the 
opinion  of  the  court,  which  was  delivered  by 

TILGHMAN,  C.  J.  John  IVyeth,  the  defendant  in  error,  was 
plaintiff  below.  The  declaration  contained  two  counts.  In  the 
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first,  it  was  set  forth,  that  whereas  a  certain  Richard  K.  Knight 
was  indebted  to  the  plaintiff  in  the  sum  of  one  hundred  and  thirty- 
six  dollars,  twenty-seven  cents,  the  defendant,  in  consideration  that 
the  plaintiff  would  accept  him  as  his  debtor  for  the  said  sum  of 
money,  in  the  place  of  the  said  Knight,  and  would  discharge  the 
said  Knight  from  the  said  debt,  promised  that  he  himself  would 
pay  it  to  the  plaintiff.  It  is  then  averred,  that  the  plaintiff  did  ac- 
cept the  defendant  as  his  debtor,  in  the  place  of  Knight,  for  the 
sum  of  money  aforesaid,  and  discharged  Knight  from  the  said  debt. 
Nevertheless,  the  defendant  broke  his  promise,  and  did  not  pay  the 
said  money.  The  second  count,  was  for  money  had  and  received. 
On  the  trial  of  the  cause  below,  four  exceptions  were  taken  by  the 
defendant's  counsel,  on  points  of  evidence,  and  three  to  the  charge 
of  the  court. 

The  two  first  bills  of  exceptions  having  been  abandoned,  I  shall 
say  nothing  of  them,  except  that  they  were  properly  abandoned, 
as  they  could  not  have  been  supported.  The  third  bill  was,  to  the 
evidence  of  Mr.  Douglass,  who  was  produced  by  the  plaintiff,  to 
prove  what  ha  1  been  sworn  to  by  Jibiathar  Hopkins,  deceased, 
on  a  former  trial  of  this  cause.  Mr.  Douglass  stated  in  writing 
what  his  evidence  would  be,  and  being  then  sworn,  declared,  that 
what  he  had  reduced  to  writing  "  was  all  that  he  could  recollect  of 
what  Mr.  Hopkins  said  on  his  examination  in  chief."  The  de- 
fendant contended,  that  as  it  did  not  appear  that  Mr.  Douglass  re- 
collected all  the  evidence  given  by  Mr.  Hopkins,  he  ought  not  to 
be  admitted,  to  prove  any  part  of  it.  I  think  the  objection  was  good. 
Parol  evidence  of  what  a  deceased  witness  swore,  is  not  to  be  admit- 
ted unless  you  can  have  the  whole  of  it.  To  give  what  he  swore  on 
his  examination  in  chief,  and  omit  his  cross  examination,  would 
be  to  deprive  the  opposite  party  of  the  benefit  of  his  cross  exami- 
nation. Evidence  of  this  kind,  is  dangerous  at  best,  and  not  to  be 
received  without  great  caution.  I  do  not  think  it  necessary,  how- 
ever, that  the  witness  should  swear  to  the  very  words  spoken  by 
the  deceased  person,  though  that  seems  to  be  the  rule  of  the  En- 
glish  courts.  1  Phill.  Ev.  199,  200.  This  excessive  strictness 
would  exclude  evidence  of  this  kind  altogether,  unless  the  words 
had  been  reduced  to  writing  at  the  time  they  were  sworn.  Our 
rule,  laid  down  in  the  case  of  Armstrong,  $c.  in  error,  v.  Green, 
administrator  of  M'Cord,  is,  that  the  witness  may  be  admitted, 
if  he  can  undertake  to  give  the  substance  of  what  the  deceased 
person  swore.  But  he  must  give  the  whole  of  it.  I  do  not  mean, 
that  he  must  give  the  whole  of  a  long  examination,  in  which  the 
deceased  person  may  have  spoken  to  a  variety  of  facts  ;  but  he  must 
be  able  to  give  the  whole  of  what  was  said  on  the  particular  sub- 
ject which  he  is  called  to  prove.  Now,  in  the  case  before  us,  Mr. 
Douglass  undertook  to  prove  only  what  Mr.  Hopkins  swore  on 
his  examination  in  chief.  To  admit  that,  without  telling  what  he 
swore  on  his  cross  examination,  would  be  such  manifest  injustice. 
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that  it  will  not  bear  a  moment's  consideration.     The  evidence  of 
Mr.  Dong/ass,  therefore,  ought  not  have  been  admitted. 

The  fourth  exception  cannot  be  understood,  without  introducing 
some  of  the  evidence  which  had  been  previously  given.  The  plain- 
tiff had  given  evidence,  that  Richard  K.  Knight,  who  had  ob- 
tained a  judgment,  and  issued  an  execution  against  a  certain  John 
Clark,  directed  to  the  defendant,  who  was  sheriff  of  Dauphin 
county,  ordered  the  defendant  to  pay  the  money  which  came  to  his 
hands,  by  virtue  of  the  said  execution,  to  the  plaintiff;  and  the  de- 
fendant had  given  evidence,  that  Knight  had  promised  John  Fish- 
er, esq.  attorney  at  law,  that  the  same  money  should  be  paid  to 
him,  for  the  use  of  his  clients,  in  two  suits  which  he  had  brought 
against  him.  The  defendant  then  offered  to  prove,  by  the  said 
John  Fisher,  that  he,  (Fisher,)  told  the  defendant,  he  claimed  the 
said  money  for  his  clients,  and  would  look  to  him  for  it.  This 
evidence  the  court  rejected,  but  upon  what  ground,  I  confess,  I 
cannot  conceive.  Whether  the  money  in  the  hands  of  the  defend- 
ant was  appropriated  by  Knight,  to  the  use  of  the  plaintiff,  or  of 
any  other  person,  and  who  had  the  first  appropriation,  were  facts 
for  the  jury.  Possibly,  the  jury  might  think  that  the  appropria- 
tion to  the  use  of  John  Fisher's  clients,  was  entitled  to  preference; 
and  surely  it  was  competent  to  the  defendant  to  show,  that  he  had 
received  notice  from  Fisher,  of  this  appropriation.  On  the  count 
for  money  had  and  received,  this  evidence  was  directly  to  the  point; 
for  it  tended  to  prove,  that  the  money  was  not  received  for  the  use 
of  the  plaintiff,  but  of  another  person.  I  am  of  opinion,  therefore, 
that  there  was  error  in  rejecting  it. 

We  now  come  to  the  charge  of  the  court  The  first  exception 
to  it,  turns  on  precisely  the  same  principle,  as  the  first  bill  of  ex- 
ceptions to  the  evidence,  which  was  abandoned,  and  therefore  re- 
quires no  consideration. 

The  second  exception  is  as  follows :  The  defendant's  counsel, 
requested  the  court  to  give  their  opinion,  "whether,  from  the 
evidence  given  in  the  cause,  it  was  not,  in  law  and  equity,  the  duty 
of  the  plaintiff,  before  he  brought  suit,  to  have  demanded  the  mo- 
ney of  the  defendant,  with  the  tender  of  a  receipt,  or  discharge 
from  Richard  Knight,  or  given  an  indemnity  to  the  defendant  for 
paying  the  money."  To  this  the  court  answered,  that  iticas  not 
the,  duty  of  the  plaintiff  so  to  do.  The  court  was  not  bound  to 
answer  a  question  which  involved  matters  of  fact,  as  well  as  law, 
nor  can  we  say  whether  it  was  answered  right  or  wrong.  If,  as 
set  forth  in  the  first  count,  the  defendant  promised  to  pay  the  mo- 
ney to  the  plaintiff,  then  the  question  proposed  to  the  court  might 
have  been  answered  in  the  negative.  But  what  was  the  fact  we 
know  not,  and  therefore  cannot  say  that  there  was  error  in  the 
opinion  delivered. 

The  third  exception  to  the  charge,  remains  to  be  considered. 

[Here  the  chief  justice  read  from  the  paper  case,  the  third  point 
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submitted  to  the  court  below,  with  their  opinion  thereon.    They 
were  as  follows : 

"The  plaintiff  read  in  evidence  a  judgment  entered  by  him  against 
Richard  Knight,  for  four  hundred  and  eight  dollars,  eighty-one 
cents,  on  the  20th  of  September,  1816;  and  gave  in  evidence  the 
record  of  a  suit,  brought  for  the  money  in  question  on  the  6th  of 
September,  1816.  If  the  jury  should  be  of  opinion  from  the  evi- 
dence, that  the  money  in  the  said  suit  against  Clark  was  ever  paid 
on  the  said  judgment,  was  it  not  an  extinguishment  of  the  debt  ? 

Opinion.  "If  the  money  demanded  in  the  suit  brought  by  Knight 
against  Clark,  (which  has  been  stated  to  be  for  the  use  of  Mr. 
JVyeth,}  was  embraced  in  the  said  judgment,  it  was  not  an 
extinguishment  of  the  debt ;  for  if  Knight  before  this  had  trans- 
ferred his  claim  against  Clark  to  Wyeth,  Knight's  giving  a judgj 
ment  afterwards  to  Wyeth,  would  not  invalidate  the  transfer,  unless 
it  was  so  agreed  and  intended  by  the  parties,  and  of  this  there  is 
no  proof."] 

It  appears  to  me,  that  this  opinion  was  correct.  If  the  defendant 
had  a  sum  of  money  in  his  hands,  which  belonged  to  the  plaintiff, 
and  afterwards  Knight  confessed  judgment  for  the  same  sum  to  the 
plaintiff,  this  was  not  a  merger  of  the  debt  due  from  the  defendant, 
because  there  can  be  no  merger,  unless  the  judgment  is  confessed 
by  the  same  person  from  whom  the  simple  contract  debt  is  due. 
But  was  the  judgment  a  payment,  or  extinguishment,  of  the  sim- 
ple contract  debt  due  from  the  defendant?  That  depends  on  the 
agreement  of  the  parties.  If  A.,  being  indebted  to  B.  in  one 
hundred  dollars  on  account,  prevails  on  C.  to  give  his  bond  to  B. 
to  the  same  amount,  this  may  be  received  by  B.  as  a  payment;  and, 
if  so,  the  debt  due  from  A.  on  account,  will  be  extinguished. 
But  if  the  bond  of  C.  is  not  accepted  as  payment,  then  the  debt  of 
A.  is  not  extinguished,  but  he  may  be  sued  on  the  account;  the 
bond  of  C.  being  no  more  than  a  collateral  security.  The  Court 
of  Common  Pleas  therefore  was  right  in  saying,  that  the  judgment 
entered  by  the  plaintiff  against  Richard  Knight,  was  not  an  ex- 
tinguishment of  the  debt  due  from  the  defendant,  unless  it  was  so 
intended,  and  agreed,  by  the  parties.  Upon  the  whole,  then, 
I  am  of  opinion,  that  there  is  no  error  in  this  record,  except  in 
the  matter  contained  in  the  third  and  fourth  bills  of  exceptions. 
But  in  them  there  is  error,  and  therefore  the  judgment  is  to  be  re- 
versed, and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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WKNRICK,  Esq.  Sheriff,  &c.  with  notice  to  BERTHOLET 
against  HALL  and  others,  Administrators  of  DOLL. 

IN  ERROR. 
After  a  party  has  waived  his  right  to  challenge  jurors,  he  cannot  resume  it. 

ERROR  to  Dauphin  county. 

Fisher  and  Douglass  for  the  plaintiff  in  error. 

Elder  For  the  defendants  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.    This  cause  comes  before  us  on'  a  writ  of  error 
to  the  Court  of  Common  Pleas  of  Dauphin  county.     The  defend- 
ants in  error  were  plaintiffs  below.     On  the  trial  of  the  cause, 
twelve  jurors  having  been  drawn  according  to   law,    the  list  was 
presented  to  the  plaintiffs'  attorney  who  waived  his  right  of  chal- 
lenge, in  consequence  of  which,  the  defendant's  attorney  proceed- 
ed to  challenge  two  of  the  jurors,  and  two  others  were  called  in 
their  places.     Upon  this,   the  plaintiffs'  attorney  offered  to  chal- 
lenge the  juror  last  called,  which  was  objected  to  by  the  counsel 
for  the  defendant,  but  the  court  allowed  the  challenge.     This  is 
the  first  error  assigned.     The  principle  on  which  this  case  rests, 
was  decided  in  Potion's  Administrators  v.  Jlsh,  &c.     Adminis- 
trators of  Craig,  (1  Serg.  fy  Rawle,  116.)     The  plaintiff's  attor- 
ney cannot  waive  his  challenge,  and   afterwards  resume  it.      This 
would  be  giving  him  an  unfair  advantage.     The  usual  course  is  for 
the  plaintiff  to  challenge  first  one  juror,   and  then  the  defendants 
one,  and  soon  alternately.    By  this  mode,  the  defendants  will  have 
the  last  challenge,  and  the  plaintiff  having  already  challenged  txvo, 
cannot  possibly  have  a  right  to  challenge  the  person  returned  in 
the  place  of  the  second  juror  challenged  by  the  defendant.     But 
either  party  may  waive  his  first,  or  second  challenge.    In  this  case, 
it  appears,  that  the  plaintiff's  attorney  waived  his  right  of  chal- 
lenge altogether,  so  that  nothing  remained  but  for  the  defendants 
to  challenge  two  and  have  their  places  filled,  as  directed  by  the  act 
of  assembly.     There  was  error,  therefore,  in  permitting  the  plain- 
tiffs' attorney  to  challenge  the  jurors  who  were  called  to  fill  the 
vacancy  occasioned  by  the  defendant's  second  challenge. 

Several  other  errors  were  assigned,  concerning  which,  no  opin- 
ion can  be  formed,  because  \\e  have  not  sufficient  information  of 
the  facts  on  which  the  Court  of  Common  Pleas  decided.  It  is 
said,  in  general,  that  evidence  was  given  according  to  the  judges9 
notes,  to  which  reference  is  made.  The  paper  book  given  to  us, 

VOL.  XT.  U 
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exhibits  a  confused,  undigested  mass,  from  which  nothing  certain 
can  be  concluded.  We  have  often  expressed  our  disapprobation  of 
this  irregular  mode  of  making  up  records,  and  must  take  some  de- 
cisive measures  to  correct  it.  Written  evidence  is  to  be  referred 
to,  and  annexed  to  the  record.  But  parol  evidence  is  to  be  in- 
serted in  the  record,  without  reference.  The  judges'  notes  ought 
not  to  be  referred  to.  They  contain  every  thing  which  passes  at 
the  trial,  including,  the  arguments  of  counsel.  The  practice  of  re- 
ferring to  them  was  introduced  to  save  trouble  at  the  time  of  taking 
an  exception.  But  the  consequences  are,  expense,  confusion,  and 
perplexity.  We  should  have  been  glad  to  have  given  an  opinion 
on  all  the  errors  assigned,  because  the  same  points  may  occur  again, 
when  the  cause  comes  to  a  second  trial.  But  we  really  have  not 
materials  for  forming  a  judgment.  All  that  can  be  done,  there- 
fore, is  to  reverse  the  judgment,  on  the  first  error,  and  direct,  that 
there  be  a  venire  de  novo. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


May,  1824. j  OF  PENNSYLVANIA.  155 


»,  Jtmi  7,  1824.] 
SWAN  against  SCOTT. 

IN  ERROR. 

If  an  appeal  from  an  award  of  arbitrators  be  withdrawn,  the  award  becomes  an  ab- 
solute judgment. 

The  test,  whether  a  demand  connected  with  an  illegal  transaction  can  be  enforced 
at  law,  is,  whether  the  plaintiff' requires  the  aid  of  the  illegal  transaction  to  esta- 
blish his  case. 

A.  obtained  an  award  of  arbitrators  against  B.,  founded  on  an  illegal  lottery  trans- 
action, from  which  B.  appealed.  He  afterwards  withdrew  the  appeal,  and  on 
the  same  day  gave  A.  his  bond,  in  satisfaction  of  the  award,  and  A.  entered  sa- 
tisfaction on  the  record.  In  a  suit  brought  upon  this  bond  against  B.  it  was  held, 
that  he  could  not  go  beyond  the  award,  and  show,  that  the  demand  for  which  it 
was  obtained,  originated  in  an  illegal  transaction.  A  receipt  given  anterior  to 
the  award,  and  which  had  not  been  allowed  by  the  arbitrators,  cannot  be  given 
in  evidence  in  an  action  on  the  bond,  to  show  part-payment. 

A  witness,  having  proved  that  an  agreement  in  writing  (which  was  proved  to  have 
been  destroyed,)  had  been  entered  into  between  the  plaintiff  and  himself  rela- 
tive to  the  compensation  to  be  given  to  the  plaintiff  for  his  services  in  conducting 
a  land  lottery,  which  compensation  the  defendant  had  undertaken  to  pay,  on 
receiving  a  transfer  of  the  interest  of  the  witness,  in  the  lottery,  the  defendant 
proposed  to  ask  him,  -wliether  if  the  lots  had  been  sold  to  persons  unable  to  pay  for 
them,  he  \coulti  have  considered  himself  bound  to  pay  the  defendant,  the  amount  of  the 
compensation?  Held  to  be  inadmissible,  because,  the  unswi-r  would  not  tend  to 
prove  the  contents  of  the  agreement ;  but  merely  show  what  he  believed  he 
would  have  done,  on  a  certain  event. 

An  offer  to  pay  an  award  of  arbitrators,  within  the  time  allowed  for  an  appeal,  partly 
in  bonds  and  partly  in  money,  is  not  in  the  nature  of  a  compromise,  but  a  mode 
of  payment ;  and  therefore,  in  an  action  on  a  bond,  given  in  satisfaction  of  the 
award,  such  offer  may  be  given  in  evidence  to  show,  an  acknowledgment  of  the 
validity  of  the  debt. 

It  is  also  evidence  to  remove  an  imputation  of  fraud  in  obtaining  the  bond. 

If  from  the  testimony,  it  is  doubtful,  whether  such  offer  were  made,  as  a  compro- 
mise, or  a  mode  of  payment,  it  is  proper  for  the  court  to  leave  it  to  the  jury  to 
determine,  with  what  view,  the  offer  was  made. 

Is  the  District  Court  for  the  city  and  county  of  Lancaster,  to 
which  this  was  a  writ  of  error,  Joshua  Scott  brought  an  action  of 
debt  on  a  bond,  conditioned  for  the  payment  of  three  thousand 
dollars,  against  John  Swan,  who  pleaded  payment  with  leave,  &c. 
and  gave  the  following  notice  of  special  matter. 

"  That  the  consideration  of  the  bond  on  which  suit  is  brought  is 
illegal,  it  being  given  for  services  rendered  by  the  plaintiff,  in  laying 
out,  planning,  surveying,  selling  tickets,  &c.  in  a  certain  lottery, 
unauthorised  by  law,  in  a  certain  town,  called,  and  known,  by  the 
name  of  Portsmouth,  in  the  county  of  Dauphin:  That  the  plaintiff 
was  well  acquainted  with  its  being  a  lottery  transaction,  contrary  to 
law:  That  he  was  a  principal  adviser,  director,  and  assistant  in  said 
lottery,  and  that  he  was  present,  aiding,  and  assisting  at  the  time 
of  the  drawing  of  the  lottery,  by  which  the  lots  were  distributed. 
The  defendant  also  means  to  prove,  that  the  plaintiff  was  a  partner 
in  this  lottery  transaction:  That  the  plaintiff  agreed  to  sell  a  number 
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of  tickets,  and  guarantee  their  payment:  That  he  did  sell  them, 
but  that  the  purchasers  refused  to  pay,  on  account  of  its  being  ille- 
gal, by  which  means  the  defendant  sustained  great  losses:  That 
the  defendant  has  been  much  damaged,  in  consequence  of  the  re- 
fusal of  the  purchasers  of  tickets,  to  pay  him  for  the  same. 

"  The  defendant  also  means  to  prove,  that  the  said  Joshua  Scott 
has  been  amply  paid  for  all  his  services. 

"  He  will  also  give  in  evidence  the  following  payments  and  dis- 
bursements, viz.  (here  followsa  statement  of  various  sums,  amounting 
together  to  one  thousand  three  hundred  and  thirty-eight  dollars  and 
thirty-three  cents,  alleged  to  have  been  paid  and  disbursed  at  va- 
rious times,  from  the  27th  of  April  1814,  to  the  3d  of  April  1820.) 

"The  defendant  also  means  to  prove, that  it  was  by  the  persuasion 
of  Joshua  Scott,  and  George  Fisher,  that  he  became  concerned  in 
this  business." 

It  appeared  that  a  suit  had  been  brought  in  the  Common  Pleas 
of  Lancaster  county  to  January  Term,  1817,  by  Scott  against 
Swan,  in  which  a  statement  of  the  plaintiff's  cause  of  action  was 
filed  in  these  words. 

"John  Swan,  the  defendant,  on  the  12th  of  May  1814,  duly 
executed  and  delivered  to  the  plaintiff  his  certain  instrument  of 
writing,  of  the  tenor  following  that  is  to  say,  "  Settled  this  12th 
day  bf  May,  A.  D.  1814,  with  Joshua  Scott,  for  his  compensa- 
tion, and  for  deeds  in  the  town  of  Portsmouth,  and  there  is  due 
from  me  to  Scott,  three  thousand  three  hundred  dollars,  which  I 
engage  to  pay  as  follows;  one  half  thereof  on  the  first  day  of  No- 
vember next,  and  the  remaining  half  on  the  first  day  of  November 
1815," 

(Signed)  JOHN  SWAN. 

which  said  sum  of  three  thousand  three  hundred  dollars,  the  said 
John  Swan  hath  not  paid,  nor  any  part  thereof,  according  to  the 
said  instrument  of  writing,  but  the  same  to  pay,"  &c.  This  cause 
was  submitted  to  the  decision  of  arbitrators  under  the  act  of  1810, 
who  on  the  4th  of  February  1813,  filed  an  award  in  favour  of  the 
plaintiff  for  three  thousand  and  thirty-two  dollars  and  sixty  nine 
cents.  From  this  award  the  defendant  entered  an  appeal;  and  on 
the  22d  of  May  1818,  by  writing  filed,  under  his  hand  and  seal, 
withdrew  the  appeal.  On  the  same  day,  Scott,  the  plaintiff  in 
that  action,  acknowledged  on  the  record,  to  have  received  full  sa- 
tisfaction for  the  amount  of  the  award  of  the  arbitrators.  The  bond 
upon  which  the  present  suit  was  brought,  which  was  dated  on  the 
same  day,  was  alleged  by  the  plaintiff  to  have  been  received  in  sa- 
tisfaction of  the  award. 

On  the  trial  of  the  principal  case,  after  the  plaintiff  had  given  in 
evidence  the  bond  on  which  the  suit  was  founded,  the  defendant  pro- 
duced the  deposition  of  George  Fisher,  the  following  parts  of  which 
were  read  in  evidence,  without  opposition,  viz.  That  some  time  in 
the  fall  of  1813,  the  affirmant,  contracted  with  the  plaintiff,  Scott,  to 
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lay  out  a  town  on  his  farm  at  the  junction  of  the  Swatara  with  the 
Susr/uehannuh :  That  as  nearly  as  lie  could  recollect,  not  having 
the  contract  then  in  his  possession,  the  terms  were,  that  the  plain- 
tiff was  to  procure  the  defendant,  Swan,  to  join  him,  Fisher,  or  to 
lend  his  name  or  aid  or  both,  to  effect  the  object  of  the  contract,  to 
whom  a  deed  was  to  be  executed  to  enable  him  to  give  titles  to  the 
purchasers;  andthat  for  laying  out  the  town  and  disposing  qf tit  lots 
and  paying  all  incidental  expenses,  the  affirmant  was  to  pay  the  plain- 
tiff three  thousand  dollars:  That  the  town  was  laid  out,  and  the  lots 
all  disposed  of  by  Scott,  the  plaintiff,  and  his  agents,  about  the  first 
of  *tfprt7  1814  :  That  the  affirmant  went  lo  Lancaster  to  close  this 
transaction,  and  settled  with  Sir  an  the  defendant,  in  the  presence 
o{ Scott,  the  plaintiff,  and  took  his  bonds  and  notes  for  twenty  thou- 
sand dollars,  on  an  assignment  under  his  hand  and  seal,  of  all  the  lots 
and  notes  mentioned  in  the  agreement,  there  executed  between  the 
affirmant  and  Swan,  the  defendant,  a  copy  of  which  was  annexed: 
That  at  the  time  this  transaction  was  completed,  it  was  perfectly 
understood  between  the  affirmant,  the  plaintifl*,  and  the  defendant, 
that  the  defendant  was  to  pay  the  plaintiff  the  three  thousand  dol- 
lars stipulated  in  the  aforesaid  agreement  made  between  the  affirm- 
ant and  the  plaintiff:  That  the  plaintiff  and  defendant,  perfectly 
understood  this,  both  consented,  and  no  objection  was  made  by 
either  party:  That  the  affirmant  and  the  plaintiff  had  fixed  three 
thousand  dollars  as  the  plaintiff's  compensation  for  his  services, 
before  he  had  any  communication  or  contract  with  the  defendant, 
and  that  he  should  have  considered  himself  bound  to  pay  this  sum 
to  the  plaintiff,  on  the  accomplishment  of  the  object  contemplated 
by  both,  at  the  time  he  entered  into  the  contract  with  the  plaintiff ; 
but  that  when  he  settled  with  the  defendant,  he  considered  himself 
as  having  nothing  further  to  do  with  either  the  plaintiff  or  the  de- 
fendant, and  so  it  was  understood  by  them:  That  the  defendant 
then  assumed  to  pay  the  plaintiff  three  thousand  dollars,  and  the 
defendant  agreed  to  accept  him  for  that  sum,  and  discharged  the 
affirmant  from  any  further  liability:  That  the  plaintiff  had  laid  out 
the  town,  sold  the  lots,  and  taken  notes  from  the  purchasers,  which 
he  was  prepared  to  deliver  over  to  the  affirmant,  before  he  finally 
contracted  with  the  defendant,  all  which  was  known  to  the  de- 
fendant, when  the  contract  was  closed,  and  the  list  of  purchasers 
exhibited  to  him,  and  nothing  remained  to  be  done  on  the  part  of 
the  plaintiff,  to  entitle  him  to  the  three  thousand  dollars  from  the 
defendant.  In  answer  to  a  question  put  to  him  by  the  defendant, 
the  affirmant  said,  that  the  agreement  between  the  plaintiff  and 
himself  was  reduced  to  writing  by  the  latter,  signed  by  him,  and 
then  sent  to  the. plaintiff  at  Lancaster,  but  whether  it  was  signed 
by  him  or  not,  the  affirmant  did  not.  recollect:  The  plaintiff  acted 
under  it,  and  the  affirmant  did  not  remember  to  have  seen  it  since 
he  forwarded  it  to  the  plaintiff.  The  following  question  was  also 
put  by  the  defendant:  If  the  lots  had  been  sold  to  persons  unable 
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to  pay  for  them,  would  you  have  considered  yourself  bound  to 
pay  Mr.  Scott  the  sum  of  three  thousand  dollars?  The  affirmant 
answered  thus:  This  was  a  concern  amounting  to  fifty  thousand 
dollars  and  upwards.  It  was  understood  that  the  sales  were 
not  to  be  made  to  persons  who  were  unable,  to  pay  for  the  lots; 
and  if  a  considerable  portion  of  them  had  been  so  sold*  the  af- 
firmant would  not  have  considered  himself  bound  by  the  terms 
of  his  contract,  to  pay  the  plaintiff  the  full  amount  of  three  thou- 
sand dollars  ;  and  if  they  had  all  been  sold  to  persons  insolvent, 
he  certainly  would  not  have  been  paid  the  three  thousand  dol- 
lars or  any  part  of  it.  The  counsel  for  the  plaintiff  objected  to 
thequestion  and  answer  above  stated,  being  read  in  evidence;  upon 
which  the  counsel  for  the  defendant,  gave  in  evidence  a  notice  in 
writing,  served  on  the  plaintiff,  to  produce  certain  papers,  particu- 
larly an  agreement  between  George  Fisher  and  Joshua  Scott,  exe- 
cuted in  the  summer  or  autumn  of  1813.  The  court,  however, 
overruled  thequestion  and  answer  objected  to,  and  at  the  request  of 
the  counsel  for  the  defendant,  sealed  a  bill  of  exceptions. 

Tobias  Miller  was  then  called,  who  swore  that  he  was  one  of  the 
arbitrators  in  this  cause:  That  Scott  observed,  that  he  was  em- 
ployed by  Mr.  Fisher  to  lay  out  the  town  and  make  the  deeds  for 
the  lots,  and  that  this  bond  was  given  to  him  for  his  services:  That 
something  was  said  about  his  selling  the  tickets  for  them,  but  the 
Avitness  did  not  recollect  that  he  said  he  was  to  be  answerable  for 
the  tickets  he  was  to  sell:  That  he  (Scott]  said  something  about  a 
judgment  he  had  against  him  (Swan)  before.  Henry  Bear  then, 
testified  that  he  was  present  at  the  drawing  of  the  lottery  for  the 
town  of  Portsmouth,  at  Coopers;  That  many  were  present;  ticket 
holders:  That  Scott  was  there,  but  the  witness  did  not  recollect 
what  he  was  doing  there,  nor  did  he  recollect  Scott's  selling  any 
tickets  that  day:  but  he  sold  them  before:  That  he  did  not  recol- 
lect what  Scott  said,  except  at  the  arbitration,  when  he  said  that 
he,  Swan,  owed  him  this  money  for  lay  ing  out  the  town,  and  sel- 
ling the  lots.  A  number  of  lottery  notes  were  then  given  in  evi- 
dence, of  various  dates,  all  executed  to  John  Swan,  and  witnessed 
by  Joshua  Scott.  Sear  was  then  cross-examined,  and  said  that 
before  this  bond  was  given,  Swan  sent  him  and  Miller  to  give 
their  notes  to  Scott-,  before  any  arbitration:  That  they  offered  their 
notes,  but  Scott  made  some  excuse,  and  would  not  accept  them: 
That  the  witness  sold  fifteen  of  twenty  tickets  in  the  lottery:  That 
be  was  employed  first  by  Swan,  and  afterwards  spoken  to,  both  by 
Scott  and  Fisher:  That  Swan  said  he  had  bought  Fisher  out,  for 
twenty  thousand  dollars.  Joshua  Scott  then  swore,  that  the 
agreement  which  George  Fishe'r  swore  he  had  sent  to  him,  had 
been  destroyed.  The  counsel  for  the  defendant  then  again  offered 
in  evidence,  the  question  and  answer  already  referred  to;  but  the 
court  again  rejected  it,  and  another  bill  of  exceptions  was  tendered 
and  sealed. 
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In  the  course  of  the  trial,  the  plaintiff  called  Henry  Carpenter 
as  a  witness,  who  stated  that  he  was  one  of  the  referees:  That 
Swan  was  before  them,  and  proffered  some  bonds  of  other 
men  to  Scott  in  liquidation  oj 'his  claim,  vhich  he  did  not  ac- 
cept. After  some  further  testimony  not  material,  the  counsel 
for  the  plaintiff  offered  to  prove  by  Mr.  Carpenter,  That  on 
the  evening  of  the  day  after  the  award,  or  a  day  or  two  after, 
the  defendant  requested  the  witness  to  call  on  Mr.  Scott  and 
offer  him  some  bonds  and  money  in  liquidation  of  the  award: 
That  he  did  so,  and  Mr.  Scott  refused  to  accept  the  offer.  The 
admission  of  this  evidence  was  objected  to  by  the  counsel  for  the 
defendant;  but  the  court  admitted  it,  and  sealed  a  third  bill  of  ex- 
ceptions. 

Immediately  after  the  testimony  of  Henry  Bear  had  been  given, 
the  counsel  for  the  defendant,  offered  to  prove,  by  the  receipts  of 
Joshua  Scott,  admitted  to  have  been  executed  by  him,  after  the 
date  of  the  contract  referred  to  in  the  deposition  of  George 
Fisher,  that  the  said  John  Swan  had  paid  on  the  said  contract, 
to  the  said  Joshua  Scott,  the  sum  of  1338  dollars  and  33  cents, 
before  the  said  Scott  obtained  from  the  said  Swan,  the  bondnmv 
in  suit.  The  counsel  for  the  plaintiff  having  objected  to  the  ad- 
mission of  this  evidence,  it  was  rejected  by  the  court,  and  a  fourth 
bill  of  exceptions  was  tendered  by  the  counsel  for  the  defendant. 

Before  the  court  delivered  their  general  charge,  the  counsel  for 
the  defendant,  submitted  to  them  five  points,  on  which  they  request- 
ed them  specifically  to  instruct  the  jury.  To  the  answers  of  the 
court  on- the  following,  exceptions  were  taken. 

2d  Point.  That  a  lottery  for  the  disposal  of  land,  is  prohibited 
"by  the  act  of  17th  February,  1 762,  and  that  if  the  jury  believe  that 
the  original  consideration  for  which  the  bond  was  given,  was  ser- 
vices rendered  by  Joshua  Scott,  the  plaintiff,  in  laying  out  the 
town  of  Portsmouth  into  lots,  for  the  purpose  of  making  an  il- 
legal lottery,  knowing  that  the  lots  were  to  be  disposed  of  by  way 
of  lottery;  in  procuring  John  Swan,  the  defendant,  to  lend  his 
name  to  sanction  this  illegal  transaction;  in  selling  lottery  tickets, 
and  acting  as  agent  in  drawing  the  said  lottery,  and  in  other  mat- 
ters connected  therewith,  then  the  consideration  is  i! legal,  and  any 
promise,  settlement  or  bond,  founded  upon  it,  either  by  George 
Fisher,  or  John  Swan,  cannot  be  enforced  in  a  court  of  justice. 

Answer.  It  is  now  settled,  that  land  lotteries  are  prohibited  by 
the  act  of  the  17th  February,  1762,  and  the  act  extends  as  well  to 
the  agent  as  the  principal;  to  all  persons  aiding  and  assisting,  or  in 
any  wise  concerned  in  managing,  conducting  or  carrying  oa  such 
lotteries.  And,  between,  Mr.  Fisher  and  Mr.  Scott,  so  far  as  Mr. 
Scott  was  concerned  in  carrying  on  this  lottery,  and  selling  the 
tickets,  he  would  have  to  depend  on  the  honour  of  his  employer, 
for  compensation,  for  the  law  would  not  lend  him  its  aid,  to  recover 
such  compensation;  for  I  take  it  to  be  settled  by  numerous  deci- 
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sions,  the  latter  of  which  entirely  overruled,  Faikneyv.  Reynous 
in  Burrow,  cited  by  the  plaintiff's  counsel,  that  an  agent  employ- 
ed in  the  management  of  an  illegal  contract,  cannot  recover  any 
compensation  for  his  labour,  from  the  person  at  whose  request  it 
was  performed,  and  who  had  the  benefit  of  it.  Nor  could  he  re- 
cover any  compensation  for  services  rendered  in  procuring  others 
to  become  agents  or  parties  to  an  illegal  transaction.  But  with  re- 
spect to  the  services  rendered  by  Mr.  Scott,  in  surveying  the  land 
and  cutting  it  up  into  parcels,  at  the  request  of  Mr.  Fisher,  I  can 
see  nothing  illegal  in  that.  A  man  may  survey  and  divide  his  pro- 
perty in  any  manner  he  pleases;  the  surveyor  would, 'in  my  opi- 
nion, be  clearly  entitled  to  recover  for  such  services.  The  latter  part  of 
the  point,  will  require  a  distinct  consideration,  arising  on  other  points. 

3d  Point.  That  the  contract  on  which  this  suit  is  brought,  is  en- 
tire, and  if  any  part  of  an  entire  contract  be  void,  the  whole  is 
void. 

tflnswer.  It  is  settled  that  where  a  contract  is  entire,  if  it  be 
founded  on  two  considerations,  one  legal  and  the  other  illegal,  the 
whole  is  void.  No  doubt  this  contract  is  entire;  but  the  question 
still  remains  for  the  jury  to  determine,  on  the  whole  case,  whether 
any  part  of  the  contract  be  illegal;  or  supposing  it  to  have  been  so 
originally,  whether  the  defendant  is  in  a  situation  to  take  advan- 
tage of  it. 

4th  Point.  That  if  the  consideration  of  the  original  contract 
or  any  part  thereof  be  illegal,  the  compromise  alleged  to  have  been 
made  between  the  parties,  in  consequence  of  which  the  bond  on 
•which  this  suit  is  founded,  was  given,  will  not  prevent  the  defen- 
dant from  availing  himself  of  the  illegality  of  the  original  conside- 
ration, and  avoiding  the  contract. 

•ftnswer.  As  to  this  point,  the  court  have  already  expressed  an  opi- 
nion, that  an  offermade  pending  a  suit,  ifnotacceded  to,  cannot  after- 
wardsbe  made  use  of  in  evidence  againstthe  party  offering  it,  by  way 
compromise.  Therefore  what  was  said  by  Henry  Carpenter,  as 
to  offers  not  acceded  to,  with  a  view  to  a  compromise,  ought  not 
to  have  any  weight,  and  should  not  be  noticed  by  the  jury.  But 
as  to  the  acts  and  declarations  of  the  defendant,  after  the  decision 
of  the  arbitrators,  when  the  controversy  was  settled,  except  only 
as  subject  to  an  appeal,  and  as  to  the  mode  of  paying  the  sum  award- 
ed, and  not  as  a  compromise  of  the  suit,  they  were,  in  my  opinion, 
clearly  good  evidence. 

After  having  instructed  the  jury,  on  the  points  submitted  to  him, 
the  judge  charged  the  jury  in  the  following  manner: 

There  has  been  much  controversy,  as  to  the  original  transaction 
between  Mr.  Fisher  and  Mr.  Scott,  and  the  compensation,  agreed 
upon  between  them,  for  services  rendered  by  Scott  to  Fisher. 
There  was  no  dispute  between  Fisher  and  Scott  as  to  this  consi- 
deration. Swan  was  no  party  to  it,  and  Fisher  admits  that  the 
whole  sum  was  due  and  payable.  All  these  services  were  rendered 
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prior  to  the  purchase  by  Swan.  If  this  purchase  was  induced  by  any 
fraud  in  Mr.  Scott  upon  Swan,  as  suggested  in  the  first  point, 
and  he  was  induced  to  assume  the  payment  of  the  3000  dollars, 
under  the  influence  of  such  fraud,  it  would  invalidate  the  trans- 
action. But  if  Scott  had  nothing  to  do  with  this  contract,  and 
there  was  no  fraud  on  his  part,  and  the  debt  due  from  Fisher  to 
Scott,  was  assumed  by  Swan,  as  part  of  the  consideration  of  the 
purchase,  by  his  agreement,  and  Scott  discharged  Fisher  and  ac- 
cepted Swan  as  his  debtor,  in  his  stead,  I  think  under  all  the  cir- 
cumstances, Swan  was  bound  to  pay  the  debt,  and  cannot  by  way 
of  defence,  enter  into  the  consideration  of  the  debt  between  Fish- 
er and  Scott.  I  am  unable  to  point  my  finger  to  any  part  of  tbe 
evidence,  which  affects  Scott  as  to  this  purchase.  There  must  be 
some  evidence  of  it,  and  the  jury  must  patiently  examine  the 
evidence,  and  judge  for  themselves,  as  to  rasult  of  it 

Mr.  Swan  not  having  discharged  this  debt  according  to  his  pro- 
mise, it  appears  a  suit  was  brought,  which  suit  was  referred  under 
the  act  of  assembly.  This  was  the  time  for  Mr.  Scott  to  make  his 
defence,  and  to  set  up  any  want  of  consideration,  or  fraud,  which 
would  have  invalidated  it.  It  appears,  however,  that  the  parties 
were  heard  before  a  competent  legal  tribunal,  and  an  award  made, 
and  filed,  according  to  law.  This,  by  the  act  of  assembly,  is  a 
judgment,  subject  only  to  be  reversed  on  an  appeal.  The  amount 
of  debt  was  fixed  by  this  award;  if  not  appealed  from  in  a  certain 
number  of  days,  it  would  be  conclusive;  if  appealed  from,  and  the 
appeal  be  withdrawn,  the  judgment  is  final  and  conclusive,  and  is 
then  only  tangible  by  writ  of  error,  for  error  in  the  record;  not  as 
to  the  merits.  If  no  appeal  or  writ  of  error  be  taken  out,  execu- 
tion issues  on  it  of  course.  The  amount  of  debt  is  fixed.  An 
award  under  the  arbitration  act,  has  no  resemblance  to  the  case  so 
strongly  put,  by  the  defendant's  counsel,  of  an  interlocutory  judg- 
ment, which  determines  nothing.  It  requires  a  writ  of  inquiry 
to  ascertain  the  debt  or  damages,  which  must  be  returned  to  the 
court,  to  receive  their  final  decision,  before  which  it  does  not  pass 
in  remjudicatam;  but  if  returned,  and  final  judgment  be  entered 
on  it,  it  then  becomes  final.  It  puts  the  parties  at  rest,  if  not  re- 
versed on  writ  of  error.  The  consideration  of  the  debt  cannot  af- 
terwards be  inquired  into  in  any  collateral  suit.  But  in  the  case 
put,  where  a  compromise  took  place  after  the  inquisition  taken, 
but  not  returned,  it  was  held  not  to  be  a  judgment  of  the  court, 
and  that  the  fraudulent  transaction  of  the  party  could  be  inquir- 
ed into. 

There  must  be  a  time  when  there  shall  be  'an  end  of  contro- 
versy. Judgments  may  be  and  often  are,  founded  upon  erroneous 
reasoning;  but  as  the  subject,  wherever  it  rests,  must  ultimate- 
ly be  subject  to  human  infirmity,  the  imputation  of  such  error, 
ought  not  to  be  regarded  as  an  impeachment  of  the  authority,  un- 
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less  applied  in  its  direct  connection,  according  to  the  regular  course 
of  an  appellate  procedure.  It  is  true  there  was  an  appeal  in  this 
case,  but  it  was  withdrawn,  which  amounted  to  an  agreement,  that 
the  judgment  should  be  final  and  conclusive.  The  withdrawing  of 
the  appeal,  and  the  bond,  were  of  the  same  date;  which  was  the 
first  act  done,  does  not  appear;  but  take  them  to  be  concurrent  acts. 
What  would  have  been  the  effect  of  the  appeal,  if  it  had  been  pro- 
secuted, cannot  appear;  but  suppose  it  uncertain.  The  settlement 
of  a  doubtful  controversy,  is  a  good  consideration  for  a  promise,  for 
the  sake  of  peace.  It  is  the  interest  of  the  commonwealth  that 
there  should  be  an  end  of  law  suits.  I  am,  therefore,  of  opinion, 
that  this  agreement  to  settle  their  disputes,  if  not  accomplished  by 
the  means  of  fraud,  and  to  withdraw  the  appeal,  area  good  conside- 
ration for  a  bond;  and  the  defendant  having  given  the  bond,  to 
discharge  the  judgment,  and  satisfaction  having  been  entered  in 
pursuance  of  the  agreement,  he  ought  to  pay  it.  I  think  the  law, 
upon  the  whole  case,  is  with  the  plaintiff,  and  that  he  is  entitled  to 
recover.  The  jury  will,  no  doubt,  examine  the  case  for  them- 
selves, and  will  give  such  a  verdict,  as  they  may  judges  hall  be 
most  consistent  with  the  evidence,  and  the  law. 

The  cause  was  argued  in  this  court  by  Rogers  and  Buchanan, 
for  the  plaintiffs  in  error,  who  cited,  Mitchell  v.  Smith,  1  Binn, 
110,120.  14  Mass.  Rep.  377.  *flct  of  20th  March,  1810,  sec. 
10.  Purd.  Dig.  14.  1  Powell  on  Cont.  354.  2  Id.  184.  5 
Serg.  Qr  Rawle,  141.  1  8m.  L-  246,  247.  4  Serg.  $  Rawle  151. 
1  Ba.  Jib.  272  to  276.  1  Phill.  Ev.  224. 

Fuller  and  Hopkins,  for  the  defendant  in  error,  cited,  1  Phill. 
Ev.  82.  2  Id.  7.  2  Serg.  4«  Rawle,  354.  Wharf.  Dig.  248.  pi. 
313,  314,  323.  8  Johns.  39.  1  Sound.  211,  b.  note.  2  Com.  on 
Cont.  113.  Faikney  v.  Reynous,  4  Burr.  2069.  1  Bac.  Jib. 
262.  King  v.  Sloan,  1  Sergt.  fy  Rawle,  77.  Cardesa  v.  Humes, 
5  Serg.  4-  Rawle,  65.  1  Phill.  Ev.  242.  Smith  v.  Lewis,  3 
Johns.  157.  White  v.  Ward,  9  Johns.  232.  Wharf.  Dig.  170. 
pi  14,  15.  Id.  121.  pi.  3.  Id.  105.pl.  4.  Williams  v.  M'Kel- 
sey,  Add.  Rep.  56.  1  Ba.  Jib.  257.  Lady  Herbert  v.  Earl  of 
Powis,  1  Powell  on  Cont.  303.  Livingston  v.  Hastie,  2  Caine's 
Rep.  246.  3  Bl.  Com.  24.  2  Vern.  14.  Com. on  Cont.  113. 

The  opinion  of  the  court  was  delivered  by 

DUNCAK,  J.  The  defence  rested  on  this  one  principle:  Could  an 
ipquiry  be  gone  into  with  respect  to  the  alleged  illegal  origin  of 
the  contract,  between  the  parties,  on  which  the  settlement  had  been 
made,  and  which  had  been  decided  under  the  compulsory  arbitra- 
tion act,  in  favour  of  Scott's  claim?  The  effect -of  that  proceeding, 
was  the  hinge  on  which  the  whole  controversy  turned.  If  we  can 
look  beyond  the  record,  and  go  back  to  the  first  cause,  then  there 
is  error;  but  if  that  is  final,  and  concluded  the  right  of  the  parties, 
the  defence  totally  failed.  It  is  contended  on  the  one  hand,  most 
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strenuously,  that  we  can  go  to  the  fountain  head,  the  illegal  lottery, 
and  if  that  is  corrupt,  it  taints  the  whole  stream;  the  stain  never 
can  be  washed  out;  no  confirmation,  however  solemn,  can  validate 
an  illegal  transaction,  or  purify  a  corrupt  agreement;  while  on  the 
other  hand,  it  is  as  earnestly  insisted  on,  that  the  matter  of  the  le- 
gality of  Scott's  demand,  in  satisfaction  of  which,  this  bond  was 
given,  has  passed  in  rein  judicatam,  by  the  award,  judgment,  ap- 
peal, and  withdrawing  of  the  appeal,  and  satisfaction  entered  on 
the  judgment  by  Scott. 

It  Swan  had  acquiesced  in  this  award  for  twenty  days,  the  judg- 
ment would  have  been  final ;  but  the  judgment  remai  ned,  notwithstand- 
ing the  appeal,  and  when  it  was  withdrawn,  Scott  might  have 
then  issued  his  execution;  the  judgment  became  final,  and  I  may 
add,  irreversible;  it  fixed  both  parties;  there  was  an  end  of  the  con- 
troversy. Hamilton *s  Executors  v.  Moore,  establishes  this,  which 
has  been  followed  up  in  Brenner's  Case,  in  which  the  opinion  \vas 
delivered  by  this  court,  and  where  the  withdrawing  the  appeal  by 
becoming  nonsuit,  was  most  disastrous  to  the  plaintiff's  right.  The 
appellant  may  renounce  the  privilege  of  appeal,  by  acquiescing  in 
the  award,  and  where  he  has  entered  it,  may  abandon  it;  the  con- 
sequence is  the  same,  the  judgment  ceases  to  be  initiatory,  sus- 
pensive or  conditional;  it  becomes  final,  absolute,  and  unconditional. 
Nothing  in  a  judicial  record  can  be  more  conclusive,  than  a  judgment 
on  an  award  appealed  from,  and  the  appeal  withdrawn.  It  has  all  the 
sanctity  that  any,  the  most  solemn  judgment  can  possess.  The 
inviolability  of  judgments  is  an  axiom  of  the  common  law,  its  boast 
and  its  pride;  the  protection  of  all  rights,  the  security  of  life  itself. 
The  judgment  of  the  law,  like  the  hand  of  death,  puts  an  end  to 
all  strife.  Lord  COKE,  in  his  preface  to  his  Sth  Reports,  laments 
the  multiplicity  of  suits,  in  one  and  the  same  cause,  lie  says,  "Oft- 
times  there  are  verdicts  on  one  side  and  on  the  other,  and  j*et  the 
plaintiff  and  defendant  can  come  to  no  finite  end,  nor  hold  the  pos- 
session in  quiet,  though  it  is  often  tried,  and  judged  for  either  par- 
ty:" and  he  adds,  "In  personal  actions,  concerning  debts,  goods 
and  chattels,  a  recovery  in  bar  in  one  action,  is  a  bar  in  another, 
and  there  is  an  end  of  the  controversy.  In  real  actions,  for  the  free- 
hold and  inheritance,  being  of  a  higher  and  worthier  nature,  and 
standing  upon  a  greater  variety  of  title,  and  difficulties  in  law, 
there  could  not  be  above  two  trials,  or  at  most  three,  and  that  very 
rarely;  and  in  the  mean  time,  after  one  recovery,  the  possession 
rested  in  quiet."  This  position  of  Lord  COKE,  with  respect  to  ac- 
tions for  the  realty,  is  not  well  founded,  for  a  judgment  in  each 
species  of  action,  is  final  for  its  own  purpose  and  object,  equally  con- 
clusive of  its  own  subject  matter,  by  way  of  bar  to  future  litigation 
for  the  thing  thereby  decided.  The  judgment,  which  is  the  fruit 
of  the  action,  follows  the  nature  of  the  particular  right  claimed, 
which  in  the  first  action,  as  appears  by  the  statement,  was  for  ser- 
vices rendered  respecting  the  town  of  Portsmouth.  Thatjudg- 
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ment  gave  the  plaintiff  an  ascertained  right  to  the  debt  recovered, 
and  the  means  of  obtaining  it;  nor  can  it  be  at  all  material,  that  the 
defence  there  set  up,  was  not  precisely  the  same,  as  that  now  set 
up,  because  the  defendant  might  have  given  in  evidence  every  thing 
which  he  now  offers;and  if  he  did  not,  it  was  his  own  fault;  he  was 
permitted  there  to  make  his  defence,  he  did  make  it,  and  failed. 
Nace  and  others  v.  Hollenbach,  1  Serg.  Sf  JRaw/e,  540.  Kelller 
v.  Jones,  4  Binn.  61,  12. 

The  fallacy  of  the  argument  is,  in  supposing  the  settlement  and 
its  consideration,  to  be  the  foundation  of  this  action:  whereas,  it  is 
on  a  bond,  the  consideration  of  which,  was  the  judgment;  that 
judgment  brought  the  parties  to  a  finite  end.  The  plaintiff  below  did 
not  claim  through  the  medium  of  an  illegal  transaction,  but  through 
a  final  judgment.     The  test,  whether  a  demand  connected  with  an 
illegal  transaction,  is  capable  of  being  enforced  at  law,  is,  whether 
the  plaintiff  requires  the  aid  of  the  illegal  transaction,  to  establish 
his  case.     If  a  plaintiff  cannot  open  his  case,  without  showing  that 
he  has  broken  the  law,  a  court  will  not  assist  him,  whatever  his 
claims  in  justice  may  be  upon  the  defendant;  and«if  the  illegality 
be  mulum  prohibitum  only,  the  plaintiff  may  recover,  unless  it 
be  directly   on   the  forbidden  contract;  a  bond,  the  consideration 
of  which,  grows  out  of  an  illegal  transaction;  there  the  illegal  con- 
sideration is  the  sole  basis  of  the  bond,  and  there  can  be  no  recovery; 
but  if  a  judgment  has  been  rendered  on  that  bond,  and  another 
bojid  is  given  in  satisfaction  of  it,  there  the  judgment,  which  must 
be  legal,  is  the  consideration,  and  the  obligor  is  precluded  from 
entering  into  the  illegality  of  the  original  transaction.     This  is 
clearly  established  in  the  case  of  Faikney  v.  Reynous,  the  princi- 
ple of  which,  though  doubted  by  a  high  authority,  has  stood  its 
ground  whenever  it  has  been  questioned.     The  conclusion  is,  that 
if  a  verdict  be  founded   on  any  fact  or  title,  distinctly  put  in  is- 
sue, such  verdict  is  an  estoppel  between  the  same  parties,  in  re- 
spect to  the  same  fact.  The  plaintiff's  services,at  Portsmouth,  were 
put  in  issue  in  the  first  action,  and  the  value  ascertained  by  the 
award  and  judgment,  which  in  this  respect  are  of  as  conclusive  a  na- 
ture as  the  finding  of  a  jury,  and  judgment  on  it.     It  is  impossible 
to  conceal  the  drift  of  the  defence:  the  defendant  had  no  case,  un- 
less he  was  let  in  to  impeach  the  judgment  of  the  arbitrators,  to 
overhaul  in  this  action,  the  merits  of  the  judgment  in  an  original 
action  between  the  same  parties,  on  the  very  same  issue.  To  do  this, 
would  be  unsettling  foundations,  a  thing  new  and  unheard  of  in 
our  law.    The  rule  is  as  ancient  as  the  law  itself,  that  the  merits  of 
a  judgment  cannot  be  overhauled  by  an  original  suit,  either  at  law 
or  in  equity;  till  that  judgment  is  set  aside  or  reversed,  it  is  con- 
clusive as  to  the  subject  matter  of  it,  to  all  intents  and  purposes. 
It.  is  a  vain  attempt  to  distinguish  between  the  judgment  and  the 
grounds  of  it.     To  say  that  the  merits  of  a  case  determined  by  arbi- 
trators,  in  which  there  has  been  an  appeal,  and  the  appeal  with- 
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drawn,  never  can  be  brought  in  question  again,  in  any  shape  what- 
ever; and  yet  to  say  that  the  plaintiff  ought  not,  injustice,  to  re- 
cover the  money  on  it,  is  not  to  me  intelligible.  If  this  defence 
should  prevail,  if  Swan  had  paid  the  money  to  Scott,  it  could  be 
recovered  back ;  and  if  he  was  to  declare  specially,  he  must  allege,  that 
the  defendant  had  recovered  a  judgment  against  him,  which  he  ought 
not  to  have  donc,whereby  he  was  injured:  this  is  making  the  judgment 
a  part  of  \\\z gravamen.  So,  here  the  defendant  says,  in  answer  to  this 
bond,  it  is  founded  on  a  judgment,  which  you  have  recovered,  and 
which  you  ought  not  to  have  recovered.  This  judgment  created 
a  duty,  for  the  recovery  of  which,  the  plaintiff  might  have  brought 
an  action  of  debt,  and  the  substitution  of  this  bond,  and  the  action 
on  it,  are  in  fact,  an  action  of  debt  to  recover  the  amount  of  this 
judgment.  Much  has  been  said  as  to  the  Chancery  powers  of  this 
court;  but  if  we  were  clothed  with  all  the  extraordinary  jurisdic- 
tion of  a  Court  of  Chancery,  and  we  ought  to  exercise  Chancery 
powers,  so  far  as  the  forms  of  a  court  of  common  law  will  admit; 
yet  a  Chancellor  could  not  relieve  against  this  award  and  judgment, 
for  Chancery  in  no  case,  can  relieve  against  a  fraud,  which  a  party 
might  have  shown,  but  omitted  to  show  on  a  trial;  for  if  this  could 
be  done,  a  suit  would  be  interminable,  the  parties  never  could  bring 
the  controversy  to  a  finite  end.  Chancery  is  not  unbound  by  any 
rule.  A  bill  of  review,  to  which  this  defence  has  been  compared, 
must  be  for  some  matter  discovered  since  the  last  bill.  There  can  be 
no  mode  in  which  the  award  of  arbitrators  can  be  reviewed,  but  by 
appeal:  the  defendant  did  appeal,  but  he  finally  withdrew  his  ap- 
peal; the  judgment  became  final.  A  compromise  under  an  interlo- 
cutory judgment  of  an  illegal  transaction,  is  quite  wide  of  this  case, 
which  did  not  partake  of  any  thing  interlocutory;  but  a  bond  given 
and  received  in  satisfaction  and  payment  of  a  final  judgment.  There 
was  no  attempt  to  prove  this  was  brought  about  by  any  fraud  of 
Scott;  but  if  there  had  been  any  such  evidence,  it  was  fairly  left 
to  the  jury,  and  the  jury  have  negatived  the  fraud.  The  special  no- 
tice is  silent,  contains  no  suggestion  of  this  kind.  The  court  were 
well  justified  in  charging  the  jury,  on  the  whole  case,  that  the  law 
was  with  the  plaintiff,  and  he  ought  to  recover,  having  previously 
instructed  them  as  to  the  effect  of  a  fraud  in  obtaining  the  bond. 

The  first  and  second  bills  of  exceptions,  relate  to  the  overruling 
of  the  answer  of  George  Fisher,  a  witness  of  the  plaintiff  in  er- 
ror. The  question  itself,  put  by  him  to  his  own  witness,  was  im- 
proper: "  If  the  tickets  had  been  sold  to  persons  unable  to  pay  for 
the  lots,  would  you  have  considered  yourself  bound  to  pay  Mr. 
Scott?"  The  answer  was,  "  that  it  was  understood,  that  sales  wen; 
not  to  be  made  to  persons,  who  were  unable  to  pay  for  the  lots. 
And  if  a  considerable  portion  of  them  had  been  so  sold,  I  would  not 
have  considered  myself  bound  by  the  contract,  to  have  paid  tin* 
full  amount  of  3,000  dollars;  and  if  they  had  been  all  sold  to  per- 
sons insolvent,  I  would  not  have  paid  any  part  of  it. ;'  Mr.  Fishe* 
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was  not  asked  to  state  his  knowledge  of  the  contents  of  any  writ- 
ten instrument.  His  answer  responds  to  the  question;  it  is  his  un- 
derstanding and  consideration  of  what  he  would  have  done  on  cer- 
tain events.  It  cannot  be  concluded  from  what  Mr.  Fisher  states, 
that  the  contract  contained  any  provision  as  to  insolvencies.  The 
question  and  answer  to  these  interrogatories  were  properly  sup- 
pressed. The  third  bill  of  exceptions,  on  first  impression,  seemed  to 
contain  a  very  serious  objection;  but  considering  how  the  matter 
stood,  when  the  offer  was  made  of  the  bonds,  and  some  money  in  li- 
quidation of  the  award,  the  difficulty  is  removed.  The  sum  had 
been  ascertained  by  the  award.  The  offer  was  not  in  the  nature  of 
compromise,  but  a  mode  of  payment;  a  substitution  of  bonds  in 
part,  and  money  in  part.  The  evidence  was  proper,  in  another 
point  of  view,  to  remove  an  imputation  of  fraud  in  obtaining  this 
bond;  to  show  that  Swan  offered  other  bonds,  which  were  refus- 
ed, and  that  Scott  finally  accepted  his  own  bond  in  satisfaction 
of  the  judgment.  It  cannot  be  pretended,  but  this  bond  was  the 
satisfaction  which  Scott  acknowledged  he  had  received  as  satisfac- 
tion and  payment  of  his  judgment  debt.  Besides,  if  there  was  any 
thing  equivocal  in  the  offer,  or  in  the  language  of  the  witness,  it 
was  properly  left  to  the  jury  to  decide,  whether  it  was  an  offer  of 
compromise,  or  a  proposition  of  payment  of  the  sum  awarded,  in 
good  bonds  and  money.  And  if  the  jury  concluded  it  was  not  a  pro- 
position of  payment,  but  an  offer  of  compromise,  they  were  caution- 
ed to  exclude  it  from  their  consideration,  and  give  it  no  weight. 
This  is  not  an  unusual  course,  where  the  parol  evidence  is  suscepti- 
ble of  different  interpretations.  I  put  a  familiar  instance,  under 
the  plea  of  the  statute  of  limitations: — A  letter  written  by  defen- 
dant to  plaintiff's  attorney,  on  being  served  with  the  writ,  couched 
in  ambiguous  terms,  neither  admitting  or  denying  the  debt,  is  to  be 
left  to  a  jury  to  draw  their  own  inference,  whether  it  amounts  to  an 
acknowledgment  of  the  debt,  so  as  to  take  it  out  of  the  statute  of 
limitations.  Ballentyne  on  Limitations.  195.  Brown  v.  Camp- 
bell, 1  Serg.  8f  Rawle,  180,  where  it  was  said,  that  if  the  expres- 
sions of  the  letter  were  doubtful,  or  it  became  necessary  to  refer 
to  something  extraneous,  to  understand  it,  it  would  be  proper  for 
the  jury  to  consider,  whether  a  promise  might  not  be  presumed. 
But  I  rest  on  this,  that  the  offer  of  the  bonds  and  money  was  a  pro- 
sition  of  payment. 

The  fourth  bill  of  exceptions  is  involved  in  the  general  question. 
If  the  conclusion  is  right,  that  the  award  and  judgment  preclude 
all  inquiry,  this  receipt  was  properly  rejected,  being  anterior  to  the 
judgment  on  the  settlement.  It  cannot  be  admitted  now  to  the  de- 
fendant to  claim  a  credit  for  it.  It  is  offered  as  evidence  of  part 
payment,  not  allowed  by  arbitrators;  but  the  award  and  judgment 
put  a  seal  on  the  whole  controversy,  closed  the  same  and  estopped 
the  parties. 

To  allow  the  receipt  would  be  to  disaffirm  the  judgment.     That 
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cannot  be  disaffirmed,  but  must  stand.  It  is  a  very  specious  pro- 
position, that  it  is  against  good  conscience  not  to  give  credit  for 
this  payment.  Whether  it  was  allowed  by  the  referees,  or  canvas- 
sed before  them,  and  decided  on,  we  cannot  now  inquire  into.  But 
it  is  not  solid,  and  would  open  a  wide  door,  if  in  every  case  of 
recovery  before  arbitrators,  and  judgment  thereon,  and  money 
paid,  the  defendant  could  recover  it  back,  in  an  action  for  money 
had  and  received,  on  an  allegation,  that  a  particular  credit  had  not 
been  allowed:  it  would  destroy  this  tribunal;  would  render  it  a  most 
litigous  forum,  and  instead  of  a  judgment  being  the  end  of  strife, 
it  would  be  but  the  beginning.  It  can  never  be  made  a  question, 
that  where  a  plaintiff  has  received  money  on  an  adverse  judgment, 
and  there  is  no  other  relation  than  debtor  and  creditor,  the  plain- 
tiff can  be  considered  as  receiving  the  money  for  the  use  of  the  de- 
fendant; and  it  never  can  be,  that  the  same  judgment  shall  create  a 
duty  for  the  recovery,  upon  which  an  action  of  debt  would  lie  by 
the  plaintiff,  and  a  duty  against  him,  for  which  an  action  for  money 
had  and  received  would  lie.  I  speak  now  merely  with  relation  to 
debtor  and  creditor;  as  between  them  it  cannot  be  disputed,  but 
that  the  judgment  is  final.  It  is  therefore  the  opinion  of  the  court, 
that  the  judgment  be  affirmed. 

Judgment  affirmed. 
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MORRIS,  for  the  use  of  the  Executors  of  SMITH,  and  the  Exe- 
cutors of  BISHOP  against  BUCKLEY  and  others. 

IN    ERROR. 

Where  an  amicable  action  of  scire  facias,  upon  a  mortgage,  is  entered  by  the  agree- 
ment of  the  parties,  it  is  not  error,  that  the  cause  has  been  tried,  without  writ, 
declaration  or  statement;  particularly  if  the  agreement  contain  a  description  of 
the  mortgage. 

In  a  scire  facias  on  a  mortgage  given  to  secure  the  purchase  money  of  a  tract  of 
land,  conveyed  by  the  plaintiff  to  the  defendant  witli  general  -warranty,  the  de- 
fendant, may,  under  the  plea  of  payment,  and  notice  of  special  matter,  give  in  evi- 
dence the  record  of  an  ejectment  brought  by  him  under  the  plaintiff's  deed, 
against  a  third  person,  who  was  in  possession  of  a  part  of  the  land  at  the  time  of 
the  conveyance,  by  title  adverse  to  the  plaintiff,  in  which  the  verdict  and  judg- 
ment were  against  the  plaintiff's  title  ;  notwithstanding  the  plaintiff  had  no  no- 
tice of  the  ejectment.  But  the  record  is  not  conclusive  evidence  against  the 
plaintiff,  who,  may  show  on  the  trial  of  the  mortgage  suit,  the  goodness  of  his 
title. 

If  the  plaintiff  file  of  record  a  paper,  declaring  that  no  persons  are  interested  in 
the  mortgage,  except  those  for  whose  use  the  suit  is  brought  in  his  name,  he 
cannot  allege  as  error,  that  the  cause  was  tried,  without  notice  to  certain  other 
persons,  to  whom  some  of  the  bonds  recited  in  the  mortgage,  appear  to  have 
been  assigned. 

"Where  a  plaintiff  has  issued  a  scire  facias  in  the  county  of  B.  upon  lands  lying  part- 
ly in  that  county,  and  partly  in  the  county  of  C.  the  court  will  not,  for  that  rea- 
son, reverse  a  judgment  against  him. 

If  the  defendant  has  shown  under  the  plea  of  payment  and  notice  of  special  matter, 
that  the  plaintiff  had  no  title  to  the  land  he  undertook  to  convey,  this  court  will 
not  reverse  a  judgment  in  favour  of  the  defendant,  because  he  has  not  tendered 
to  the  plaintiff  a  reconveyance  of  the  land,  the  title  to  which  has  proved  defec- 
tive ;  particularly  if,  on  the  argument  in  this  court,  the  defendant  engages  to 
execute  a  reconveyance,  provided  the  judgment  be  affirmed. 

ON  a  writ  of  error  issued  to  the  Court  of  Common  Pleas  of  Berks 
county,  the  record  of  this  case  was  returned,  together  with  a  bill 
of  exceptions,  from  which  it  appeared,  that  it  was  a  scire  facias  on 
a  mortgage  given  by  the  defendants,  to  Benjamin  Morris,  of  lands 
lying  partly  in  Berks  and  partly  in  Chester  county,  to  secure  the 
payment  of  certain  bonds  mentioned  in  the  mortgage.  These  bonds 
were  given  by  the  defendants  to  Benjamin  Morris,  on  account  of 
the  purchase  money  of  the  mortgaged  premises,  which  Morris  had 
conveyed  to  the  defendants  by  deed,  with  general  warranty.  It 
haying  appeared,  that  four  of  the  bonds  recited  in  the  mortgage 
had  been  assigned  to  George  Emlen,  and  four  others  to  Edward 
and  Isaac  Pennington,  the  plaintiff  filed  of  record  a  paper,  by 
which  he  stipulated,  that  the  whole  interest  under  the  mortgage, 
including  the  bonds  aforesaid,  was  in  the  executors  of  John  Bishop 
and  the  executors  of  John  Smith,  and  in  no  other  person  or  per- 
sons. The  action  was  commenced  by  an  agreement  of  the  parties, 
to  enter  an  amicable  action.  No  declaration  or  statement  was  filed, 
but  the  agreement  contained  a  description  of  the  mortgage.  A  rule 
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of  arbitration  was  taken  out,  which  was  afterwards  stricken  off; 
and  the  cause  went  to  trial  on  the  plea  of  payment,  with  lea1. e  to 
give  the  special  matters  in  evidence;  notice  of  which  was  given. 
In  pursuance  of  this  notice,  the  defendants,  after  having  proved, 
that  at  the  time  of  the  purchase,  part  of  the  lands  conveyed,  was  in 
the  possession  of  Mathias  Keller,  and  others,  who  held  by  title  ad- 
verse to  Morris,  offered  in  evidence  the  record  of  an  ejectment, 
which  they  had  brought  against  them,  in  which,  after  a  trial,  there 
was  a  verdict  against  the  present  defendants,  who  claimed  under 
Morris's  deed.  The  counsel  for  the  plaintiff,  objected  to  the  re- 
cord being  read  in  evidence,  but  the  court  admitted  it,  and  an  ex- 
ception was  taken  to  their  opinion. 

The  plaintiff  removed  the  record,  by  writ  of  error,  to  this  court, 
where  Buchanan,  for  the  plaintiff  in  error,  contended, 

1.  That  the  suit  being  brought  in  the  name  of  a  nominal  plain- 
tiff, for  the  use  of  the  executors  of  Smith  and  Bishop,  who  are 
not  named  in  any  part  of  the  record,  it  cannot  be  sustained.  (This 
exception  he  afterwards  abandoned.) 

2.  That  the  cause  having  been  tried  without  a  scire  facias,  state- 
ment, or  declaration,  showing  the  cause  of  action,  there  was  a  trial  with- 
out an  issue,  which  is  error.  Wallace?.  EUier,  5  Serg.  $•  Raicle,  143. 
Lecky  v.  M'Dermot.     Id.  331.  Brown  v.  harnett,  2  Rinn.  33. 
The  agreement,   containing  a  description     f  the  mortgage,  was 
confined  to  the  arbitration,  and  was  done  away  when  the  case  was 
brought  again  into  court.     When  the  rule  was  struck  off  by  con- 
sent, each  party  was  left  to  the  usual  mode  of  proceeding.     The 
statutes  of  jeofails  do  not  cure  the  want  of  a  declaration,  or  any 
defect  in  substance.     There  is  nothing  on  the  record,  from  which 
the  cause  of  action  appears.     Nothing  to  show,    what  land   was 
mortgaged,  or  how  much  money  was  due,  .or  when  it  was  due; 
and  there  being  nothing  to  amend  by,  these  defects  could  not  be 
amended.     If  the  agreement  be  considered  a*s  a  prsecipe  for  a  scire 
facias,  it  must  be  for  all  the  lands  included  in  the  mortgage,  as 
well  for  those  which  lie  in  Chester,  as  for  those  which  lie  in  Berks 
county,  and  an  issue  on  such  a  scire  facias,  would  be  erroneous. 
The  act  of  assembly,  directs  the  scire  facias  to  issue  in  the  coun- 
ty in  which  the  land  lies,  and  the  judgment  for  the  defendants,  af- 
lects  lands  lying  beyond  the  jurisdiction  of  the  court. 

It  was  not  aftogether  the  fault  of  the  plaintiff,  that  no  scire  fa- 
cias or  declaration  was  filed;  for  the  defendants,  might,  if  they 
had  thought  proper,  have  enforced  it  by  rule.  But  if  the  omission 
be  entirely  imputable  to  the  plaintiff,  it  does  not  prevent  him  from 
taking  advantage  of  the  error.  2  Cranch,  126.  2  Bac.  Jib.  490,  491. 
2  Sound.  101.  For  the  sake  of  the  public,  the  court  will  require 
the  record  to  show  what  was  the  matter  decided. 

3.  There  was  error  in  admitting  in  evidence,  the  record  of  the 
ejectment  brought  by  the  defendants  against  Keller.    The  deed 

VOL.  si.  Y 


170  SUPREME  COURT  [Lancaster, 

(Morris,  for  the  use  of  the  Executors  of  Smith,  and  the  Executors  of  Bishop  r. 

Buckley  and  others.) 

from  Morris  to  the  defendants,  contained  a  covenant  of  general 
warranty,  upon  which,  they  had  a  perfect  remedy,  and  to  that 
they  should  have  resorted.  This  distinguishes  the  present  case 
from  that  of  Stcinhauer  v.  Witman,  1  Serg.  8f  Rawle,  348,  in 
which  the  warranty  was  special,  upon  which  the  defendant  could 
not  sustain  an  action  founded  upon  a  defect  of  title,  and  therefore  he 
was  permitted  to  give  it  in  evidence,  in  a  suit  brought  upon  the 
mortgage.  Hart  v.  Porter,  5  Serg.  $  Rawle,  201,  goes  on  the 
same  principle,  and  the  Chief  Justice,  at  the  close  of  his  opinion, 
expressly  confines  such  a  defence  to  the  case  of  a  purchaser  who 
has  no  covenants  on  which  he  can  have  recourse  to  the  seller.  There 
is  no  necessity  of  admitting  such  a  defence  in  a  case  like  this,  in 
which  there  are  covenants  on  which  a  perfect  remedy  may  be  had. 
Chancery  will  never  interfere,  where  there  is  a  remedy  at  law. 
There  is  no  plea  of  set  off  in  the  present  case;  but  if  there  were, 
the  evidence  offered,  would  not  sustain  it,  because  the  damages  are 
unliquidated.  In  the  case  of  Stoddart  v.  Smith,  5  Sinn.  365, 
the  estate  had  not  been  conveyed;  the  contract  was  not  executed; 
and  what  fell  from  Judge  YEATES,  with  respect  to  general  warran- 
ty, was  extra-judicial.  To  admit  such  evidence,  would  be  produc- 
tive of  great  inconvenience.  It  would  convert  the  defendant  into 
a  plaintiff,  and  two  causes,  different  in  their  natures,  would  be  tried 
at  the  same  time.  By  rejecting  it,  and  putting  the  purchaser 
to  his  action  on  the  warranty,  he  is  kept  under  the  controul  of  the 
court,  who  will  not  permit  him  to  issue  execution,  until  he  has 
tendered  a  re-conveyance.  But  this  controul  is  lost,  by  permitting 
him  to  defend  upon  an  alleged  defect  of  title.  It  would  be  no  ob- 
jection to  a  recovery  on  the  general  warranty,  that  the  defendants 
had  not  been  evicted.  Never  having  had  the  possession,  they  could 
not  be  evicted;  but  they  had  as  perfect  a  right  of  action  as  if  there 
had  been  an  eviction,  for  the  covenant  of  warranty  is  broken,  if  a 
third  person  has  possession  of  the  land,  and  holds  by  a  better  title, 
in  consequence  of  which  the  purchaser  cannot  recover  possession. 
This  is  equivalent  to  eviction.  4  Mass.  Hep.  349. 

The  record  of  the  ejectment  was  not  evidence  for  another  rea- 
son. Neither  Morris,  Bishop,  nor  Smith  had  notice  of  it.  No 
case  can  be  found,  in  which  a  verdict  and  judgment  to  which 
the  warrantor  was  not  a  party,  have  been  admitted  in  evidence 
against  him,  to  show  an  adverse  title.  The  authorities  are  opposed 
to  it.  1  Phill.  Ev.  222,  227,  228.  3  Bl.  Com.  300.  2  Bl. 
Com.  310,  311,  338.  4  Mass.  Rep.  349.  4  Ball.  436.  Sugden, 
315.  1  Fonb.  372.  (note  g.}  But  even  if  this  record  were  ad- 
missible, under  proper  pleadings,  it  was  clearly  not  so  under  the 
plea  of  payment  with  leave,  &c.  2  Dall.  237.  1  Yeates,  573.  1 
Cowp.  56. 

4.  Notwithstanding  it  appeared  that  four  of  the  bonds  recited 
in  the  mortgage  had  been  assigned  to  Emlen,  and  four  others 


,  May  1824.  J  OF  PENNSYLVANIA. 

(Morris,  for  the  use  of  the  Executors  of  Smith,  and  the  executors  of  Bishop  v. 
Buckley  and  others.) 

to  E.  and  /.  Pennington,  yet  the  cause  was  tried  without  notice 
to  them,  and  their  rights  have  been  decided  upon  in  a  suit  to  which 
they  were  strangers.  To  this  point  many  of  the  observations  made 
on  the  preceding  one,  and  the  authorities  cited  in  support  of  them, 

apply. 

5.  The  defendants  ought  to  have  tendered  a  reconveyance  of  t 
land  lost  by  the  ejectment.    Bender  v.  Fromberger,  4  DalL  436. 
By  suffering  the  defendants  to  obtain  redress  by  way  of  set-off,  they 
are  placed  beyond  the  power  of  the  court.     They  were  not  obliged 
to  make  the  offer  of  a  reconveyance,  which  was  made  daring  the 
argument;  and  besides,  the  case  must  now  be  considered  as  it  stood, 
when  the  court  below  entered  judgment.     It  cannot  now  be  made 
better  than  it  then  was.     It  is,   moreover,  the  offer  of  one  only  of 
the  three  parties  to  the  original  deed,  and  can  be  enforced  against 
none  of  them;  added  to  which,  as  Keller  has  now  had  adverse  pos- 
session more  than  twenty-one  years,  which  was  not  the  case  when 
the  plea  was  put  in,  the  land  is  completely  lost  by  the  act  of  limita- 
tions.    The  proper  time  for  such  an  offer  was,  when  the  notice  of 
special  matter  was  given,  which  should  have  been.accompanied  by 
a  tender  of  a  reconveyance.      It  has  been  suggested,  that  when  the 
discount  was  allowed,  the  defendants  became  trustees  for  the  plain- 
tiff.    Admitting  this  to  be  so,  it  would  be  very  reasonable  to  com- 
pel the  plaintiff  to  take  an  imperfect  equitable  title,  which  would 
have  imposed  upon  him  great  difficulty,  in  proving  that  the  discount 
was  allowed.     The  defence  being  an  equitable  one,  the  defendants 
should  have  done  equity,  by  offering  to  reconvey. 
Baird  and  Hopkins,  for  the  defendants  in  error. 
1.  The  suit  was  instituted  in  a  very  usual  manner,  by  the  agree- 
ment of  the  parties  to  enter  an  amicable  action.     This  mode  of 
commencing  suits  without  writ,  is  not  only  a  very  common,  but  a 
very  convenient  practice.   3  Ball  505.     2  Bl.  Rep.   1269.     In 
Massey  v.  Thomas,  6  Binn.  333,  this  court  decided,  that  an  ami- 
cable action  of  ejectment  might  be  entered,  notwithstanding  the 
act  of  assembly,  giving  the  form  of  a  writ,  declared  it  should  issue 
in  that  form  and  no  other.     If,  however,  a  writ  be  neqessary,  it 
may  be  filed  at  any  time;  and  this  court  will  consider  that  as  done, 
which  was  agreed  to  be  done.    1  Wils.  303.    7  Johns.  470.    3  Bl. 
Com.  406.   3  Serg.  £  Rawle,  402.   2  Serg.  $  Rawle,  29.    1  Binn. 
369    370.  4  Yeates,  517.   1  Binn.  75.  4  Binn.  269.  6  Binn.  99. 
1  Bac.  M.  148.    Cro.  Car.  90.    1  Dall.  133.     In  a  scire  facias, 
for  which  the  agreement  was  a  substitute,  neither  a  declaration 
nor  a  statement  was  necessary.     Kean  v.  Franklin,  5  Serg.  8? 
Rawle,  147.     But  if  it  were,  the  agreement  is  a  good  statement 
under  the  act  of  1806;  for  it  contains  a  description  of  the  mort- 
gage, and  gives  all  the  information  that  can  be  required.     But  the 
objection  comes  with  a  bad  grace  from  the  plaintiff.      He  seeks  to 
reverse  the  judgment,  because  he  has  not  done  what  he  ought  to 
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have  clone;  which  can  never  be  permitted.  5  Johns.  353.  8  Johns. 
75.  If  a  plaintiff,  who  has  neglected  to  file  a  declaration,  accepts 
a  plea,  and  puts  the  cause  at  issue,  and  then  the  defendant  ob- 
tains a  rule  for  trial  or  non  pros,  the  plaintiff  cannot  avail  himself 
of  the  want  of  a  declaration,  in  order  to  avoid  the  operation  of  the 
rule.  Wenn  v.  *Adams,  2  Dall.  156.  Still  less  shall  the  plaintiff 
be  permitted  to  avail  himself  of  the  want  of  a  scire  facias  or  decla- 
ration, after  he  has  expressly  agreed  to  wave  them. 

2.  The  defendants  had  a  right,  notwithstanding  the  general  war- 
ranty, to  show  that  the  title  to  part  of  the  lands  had  failed.     The 
plea  was,  payment  with  leave,  &c.  which  let  them  in  to  any  equi- 
table defence.     Whatever  shows  that  the  bond  ought  not  in  equity 
to  be  paid,  is  evidence  under  the  plea  of  payment.     Hollings- 
worthv.  Ogle,  1  Dall.  257.  Forty-ninthrule  of  the  Supreme  Court. 
Sparks  v.Garrigues,  1  Sinn.  152.     In  an  action  brought  to  reco- 
ver the  purchase  money,  failure  of  title  is  always  a  good  defence. 
This  was  fully  established,   in  the  case  of  a  special  warranty,  by 
Steinhauer  v.  Witman,  1  Serg.  8f  Rawle,  442.     This  principle 
had  previously  been  declared  to  be  applicable  to  a  case  of  general 
warranty,  by  Judge  Yeates,  in  Smith  v.  Stoddart,  5  Binn.  365. 
So  too  it  was  held  in  2  Bay,  76,  558;  and  even  in  England,  while 
the  contract  remains  on  articles  of  agreement,  defect  of  title  may  be 
shown.    1  Fonb.  370.  21  Vin.  540.    Sugden,  210.     An  action  on 
the  warranty  would  have  afforded  the  defendants  no  redress ;  be- 
cause there  had  been  no  breach,   which  would  have  entitled  them 
to  recover.      A  general  warranty  does  not  imply  a  covenant  of 
seisin.   11  Johns.  122.  7  Johns.  258.   And  on  the  covenant  of  title, 
no  suit  would  lie,  until  eviction.     The  defendants,  never  having 
been  in  possession,  could  not  be  evicted;  and,  consequently,  could 
sustain  no  action  upon  the  warranty. 

The  want  of  notice  of  the  ejectment  to  Morris,  was  no  objection 
to  its  being  given  in  evidence.  In  effect,  he  had  notice.  He  con- 
veyed the  title  to  the  defendants  without  possession,  which  amount- 
ed to  an  authority  to  them  to  bring  the  ejectment;  and  in  bringing 
it,  the  defendants  may  be  considered  as  the  agents  of  the  plaintiff. 
But,  admitting  the  total  absence  of  notice,  the  record  was  evidence, 
though  not  conclusive;  for  the  plaintiff  might,  on  the  trial  below, 
have  shown  the  goodness  of  the  title.  A  verdict,  though  not  be- 
tween the  parties,  is  evidence  of  a  collateral  fact.  Leather  v. 
Poultney,  4  Binn.  356.  1  Phill.  Ev.  228,  232.  Vanhorn  v. 
Frick,  3  Serg.  $  Rawle,  278. 

3.  The  want  of  notice  to  Emlen  and  the  Penningtons,  is  fully 
answered  by  a  reference  to  the  paper  filed  in  the  cause  by  the  plain- 
tiff, stipulating  that  all  interest  under  the  mortgage,  was  vested  in 
the  persons  for  whose  use  the  suit  was  brought.     Besides,  the  per- 
sons to  whom  the  bonds  were  assigned,  are  not  before  the  court,  and 
have  made  no  complaint. 
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4.  In  answer  to  the  suggestion,  that  the  defendants  ought  to 
have  tendered  to  the  plaintiff,  a  reconveyance  of  the  land  lost  by 
the  ejectment,  we  now  offer  to  reconvey,  provided  the  judgment, 
be  affirmed.  But  this  we  are  not  bound  to  do,  because,  if  the  jury 
made  an  allowance  for  the  failure  of  title,  as  to  a  part  of  the  land 
conveyed,  the  defendants,  from  the  moment  judgment  was  entered 
on  the  verdict,  became  trustees  for  the  plaintiff;  and  would  have 
reconveyed  at  any  time,  if  he  had  submitted  to  the  verdict,  which 
ho  has  always  refused  to  do. 

The  opinion  of  the  court  was  delivered  by 

TiLGHMAx,  C.  J.  This  is  a  sci.  fa.  on  a  mortgage  given  by  the 
defendants  to  Benjamin  Morris,  for  lands  lying  part  in  Berks, 
and  part  in  Chester  county,  to  recover  the  payment  of  certain 
bonds  mentioned  in  the  mortgage.  These  bonds  were  given  by 
the  defendants  to  B.  Morris,  on  account  of  the  purchase  of  the 
mortgaged  premises,  which  Morris  had  conveyed  to  the  defend- 
ants by  his  deed  with  general  warranty.  At  the  time  of  the  pur- 
chase and  conveyance,  part  of  the  lands  were  in  the  possession  of 
Mathian  Keller,  and  others,  who  held  by  title  adverse  to  Morris. 
Against  these  persons  or  some  of  them,  the  defendants  brought  an 
ejectment  which  was  tried,  and  a  verdict  and  a  judgment  given 
ngainst  them.  The  plaintiff  in  error  has  assigned  six  errors,  the 
first  of  which  he  abandoned. 

2.  The  second  error  is,  "  that  there  is  no  sci.  fa.  statement,  or 
declaration,  showing  the  plaintiff's  cause  of  action."  The  answer 
to  this  objection  is,  that  the  action  was  commenced,  by  agreement 
of  the  parties  to  enter  an  amicable  action.  It  appears  by  the  docket, 
that  at  January  Term,  1816,  there  was  an  entry  of  an  amicable 
action  of  scire  facias  sur  mortgage,  which  was  referred  to  five  ar- 
bitrators, after  which  the  rule  for  arbitration  was  struck  off  by  con- 
sent, and  the  cause  brought  to  trial. 

The  practice  of  entering  an  amicable  action  without  writ,  is  very 
ancient  in  Pennsylvania,  and  very  convenient  The  issuing  of 
the  writ  is  dispensed  with,  but  it  is  considered  as  having  been  is- 
sued, and  may  be  filed  at  any  time.  The  Court  of  Common  Pleas 
would  have  given  permission  to  file  it,  on  application  of  the  plain- 
tiff's or  of  the  defendants'  counsel,  and  the  not  filing  it,  is  one  ot 
those  palpable  omissions  which  this  court  has  a  right  to  supply. 
It  may  be  considered  as  one  of  those  clerical  errors,  which  may 
always  be  amended,  and  which  we  may  treat,  as  having  been  al- 
ready amended.  The  agreement  to  enter  the  amicable  action,  con- 
tains a  description  of  the  mortgage,  and  both  parties  were  perfectly 
apprized  of  the  matter  on  which  they  went  to  trial.  It  was  the 
business  of  the  plaintiff  to  file  the  sci.  fa.  if  he  thought  it  neces- 
sary, and  therefore,  the  complaint  that  it  was  not  filed,  comes  with 
a  very  ill  grace  from  his  mouth.  Then  supposing  the  102.  fa.  to 
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be  filed,  there  was  no  need  of  a  declaration  ;  the  cause  of  action 
being  sufficiently  described  in  the  writ.  It  is  the  constant  practice, 
to  plead  to  the  sci.fa.  as  was  done  in  this  case,  without  a  declara- 
tion. Consequently  the  issue  was  well  joined,  and  this  exception 
falls  to  the  ground. 

3  The  third  exception  is,  "that  the  court  below  erred,  in  ad- 
mitting in  evidence,  the  record  of  the  ejectment  in  Berks  county, 
brought  by  the  defendants  against  Mathias  Keller."  This  record 
was  offered  in  evidence  by  the  defendants  under  the  plea  of  pay- 
ment with  leave,  &c.,  notice  having  been  given  to  the  plaintiff  of 
the  special  matter  intended  to  be  offered  in  evidence.  The  object 
of  the  evidence  was,  to  show,  that  the  consideration  of  the  mort- 
gage had  failed,  as  to  the  price  of  so  much  of  the  lands  conveyed  by 
B.  Morris  to  the  defendants,  as  Morris  had  no  title  to.  It  is  set- 
tled law,  that  if  a  failure  of  the  title  is  discovered  by  the  purchaser, 
before  he  has  paid  the  purchase  money,  he  is  entitled  to  relief,  by 
a  deduction  from  the  purchase  money,  to  the  amount  of  the  land 
which  is  lost.  This  was  decided  in  Sleinhauer  v.  Witman,  one 
of  the  strongest  cases  which  can  be  conceived,  where  the  purchaser 
had  received  a  conveyance  from  the  vendor  with  no  more  than  a 
special  warranty,  and  given  his  bond  and  mortgage  for  the  pur- 
chase money  (1  Serg.  #  Rawle,  438.)  The  plaintiff's  counsel 
have  endeavoured  to  distinguish  the  present  case  from  Steinhauer 
v.  Witman,  because  there  the  purchaser  was  evicted  by  adverse 
title.  There  certainly  is  this  difference,  but  the  principle  of  the 
two  cases  is  the  same,  viz.  that  the  purchaser,  being  sued  on  the 
mortgage,  is  entitled  to  relief  on  account  of  the  failure  of  title.  In 
the  present  case,  the  defendants  were  under  circumstances  pecu- 
liarly difficult.  Having  never  received  possession  from  the  vendor, 
it  was  impossible  that  they  could  be  evicted.  Then,  what  could  they 
do?  Was  it  not  expected  by  the  vendor,  that  an  ejectment  should 
be  brought?  Suppose  the  defendants  had  acquiesced  in  the  pos- 
session of  Keller,  till  time  enough  had  elapsed  to  bar  them  by  the 
act  of  limitations.  Could  they  after  that  have  recovered  on  their  ge- 
neral warranty?  Might  not  the  vendor  very  justly  have  said,  that 
the  land  was  lost  by  their  own  fault,  and  therefore,  he  ought  not 
to  be  responsible?  But  the  plaintiff's  counsel  say,  that  granting 
the  defendants  were  right  in  bringing  the  ejectment  against  Keller, 
yet  the  record  is  not  evidence,  because  the  plaintiff  received  no  no- 
tice of  that  suit,  and  therefore,  lost  the  opportunity  of  showing  that 
his  title  was  good.  To  a  certain  extent  this  argument  is  sound, 
but  not  the  extent  contended  for.  If  it  be  true,  that  the  plaintiff 
received  no  notice  of  the  ejectment  against  Keller,  he  was  not 
bound  by  the  verdict  and  judgment  in  that  case,  but  might  have 
proved,  on  the  trial  below,  that  his  title  was  good.  The  record 
was  evidence  against  him,  but  not  conclusive.  By  being  permit- 
ted to  prove  his  title,  in  the  present  action,  he  had  every  advan- 
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tage  that  he  was  entitled  to.  This  principle  was  established,  in 
Leather  v.  Poullney,  4  Sinn.  35G.  The  same  principle  pre- 
vails in  actions  on  bonds  of  indemnity.  .'1.  gives  to  B.  a  bond  of 
indemnity  against  the  title  of  C.  C.  brings  suit  against  B.,  and 
evicts  him,  after  which  D.  brings  an  action  against ./?.  on  the  bond 
of  indemnity.  B  may  give  the  eviction  in  evidence,  whether  .?. 
had  received  notice  of  C's.  suit  or  not,  but  if  he  had  not  notice,  he  is 
permitted  to  show,  that  the  title  of  C.  was  not  good,  and  /?.oaecht 
not  to  have  been  evicted.  I  am  therefore,  of  opinion,  that  the  re- 
cord of  the  ejectment  against  Keller,  was  good  evidence. 

4.  The  fourth  error  is,  "that  although  it  appeared  in  evidence, 
that  four  of  the  bonds  secured  by  the  mortgage  on  which  this  suit 
was  brought,  were  assigned  to  George  Emlen,  and  four  others  to 
Edward  and  Isaac  Pennington,  yet  the  cause  was  afterwards  tried 
without  notice  to  them,  and  their  rights  have  been  decided  upon, 
in  a  suit,  of  which  they  had  no  notice,  and  to  which  they  were  no 
parties."     This  exception  was  very  faintly  urged  by  the  counsel 
for  the  plaintiff  in  error,  and  certainly  it  did  not  deserve  any  great 
exertion.     It  appears  by  the  record,  that  in  order  to  obviate  this 
very  objection,  the  plaintiff  stipulated,  before  the  trial,  "that  the 
whole  interest  under  the  mortgage,  including  the  bonds  assigned 
to  Emlen,  fyc.  was  in  the  executors  of  John  Smith  and  John 
Bishop,  and  not  in  any  other  person  or  persons."     It  would  be 
strange  indeed,  if  after  this,  the  plaintiff  should  be  permitted  to 
make  the  objection  now  under  consideration.     And  as  for  Emlen 
and  the  other  supposed  assignees,  they  do  not  complain,  nor  have 
they  ever  complained  of  being  injured.   There  is  no  weight, there- 
fore, in  this  exception. 

5.  The  fifth  error  is,  "  that  the  mortgaged  premises  being  part 
in  the  county  of  Chester,  the  trial  in  the  county  of  Berks  was  a 
mis-trial."     Here  again  the  plaintiff  endeavours  to  avail  himself  of 
his  own  error,  if  any  error  there  was  in  proceeding  on  the  whole 
mortgage  in  the  county  of  Berks.     But  how  have  the  defendants 
been  to  blame?     Suppose  they  might  have  pleaded  in  abatement, 
that  part  of  thje  lands  are  situate  in  Chester  county,  yet  they  were 
not  bound  to  take  this  advantage.    Their  plea  was  payment,  which 
went   to    the   whole  mortgage,  in  whatever   county  the    action 
might  be  brought.     On  that  issue  there  was  no  mistrial.     If  the 
plaintiff  had  obtained  a  verdict  and  judgment,  and  issued  a  Icvari 
facias,  directed  to  the  sheriff  of  Berks,  to  sell  the  land  as  well  in 

Chester  as  in  Berks  county,  perhaps  he  might  have  involved  him- 
self in  difficulty.  Neither  will  I  say,  whether  there  would  not  have 
been  error  in  the  judgment,  if  there  had  been  an  award  of  execu- 
tors, by  sale  of  the  lands  in  both  counties.  The  present  judgment 
is  clear  of  all  these  difficulties.  The  verdict  was  for  the  defendant 
on  the  issue  of  payment,  and  the  judgment  is,  that  they  go  without 
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day,  which  is  all  right.     I  am,  therefore,  of  opinion,  that  the  fifth 
error  has  not  been  supported. 

6.  The  last  exception  is,  "  that  the  defendants  should  have  ten- 
dered a  reconveyance  of  the  lands  to  which  they  say  B.  Morris 
had  no  title,  before  they  could  claim  a  deduction  from  the  purchase 
mone}r,  under  the  plea  of  payment."  If,  indeed,  Morris  had  no  ti- 
tle, it  would  have  answered  no  purpose  to  execute  a  reconveyance. 
Or,  if  the  plaintiff  had  been  willing  to  make  an  allowance  for  de- 
fect of  title,  on  receiving  a  reconveyance,  there  might  have  been 
something  in  this  exception.  But  such  is  not  the  case.  The  de- 
fendants' plea  is  an  equitable  one;  that  they  ought  not  to  be  com- 
pelled to  pay  for  lands,  the  title  of  which  is  defective.  And  they 
have  offered  and  engaged  to  make  a  reconveyance,  in  case  the  judg- 
ment shall  be  affirmed.  There  is  no  danger,  therefore,  of  the  plain- 
tifl  suffering  any  injury  for  want  of  a  reconveyance.  But  if  strict 
law  is  insisted  on,  the  defendants  have  made  good  their  plea,  by 
the  verdict  of  the  jury;  and  it  is  now  to  be  supposed,  that  no  title 
was  conveyed  to  them,  and  therefore,  there  was  nothing  to  recon- 
vey. 

It  is  the  duty  and  the  inclination  of  this  court,  to  administer  jus- 
tice, with  equity,  as  far  as  the  law  will  permit.  It  does  not  appear, 
that  on,  or  previous  to  the  trial  of  this  cause,  the  plaintiff  showed 
any  disposition  to  make  an  allowance  to  the  defendants  for  the  land 
lost  in  the  ejectment  against  Keller,  provided  a  reconveyance  was 
executed.  But  it  does  appear,  that  the  defendants  have  been  willing, 
and  are  still  willing  to  execute  a  reconveyance,  on  receiving  such 
allowance.  All  the  equity,  therefore,  is  on  the  side  of  the  defen- 
dants, and  under  all  circumstances,  I  am  of  opinion,  that  there  was 
no  error  in  admitting  the  defendants'  evidence,  although  they  had 
not  tendered  a  reconveyance. 

The  judgment  of  the  Court  of  Common  Pleas  is  to  be  affirmed. 

Judgment  affirmed. 
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STOUT  against  The  Commonwealth. 

IN  ERROR. 

An  assault  and  battery  >  with  intent  to  commit  a  rape,  being  a  misdemeanor  only, 
the  omission  of  the  word,  frlonioualy,  does  not  vitiate  an  indictment  for  such  an 
offence. 

In  an  indictment  tor  a  misdemeanor,  the  day  and  place  named  in  the  beginning, 
refer  to  all  the  ensuing  acts,  and  need  not  be  repeated. 

THE  plaintiff  in  error,  IVilliam  Stout,  was  tried  in  the  Court 
of  Quarter  Sessions  of  Dauphin  county,  on  the  following  indict- 
ment: 

"  The  grand  inquest  of  the  Commonwealth  of  Pennsylvania, 
inquiring  for  the  county  of  Dauphin,  on  their  oaths  and  solemn 
affirmations,  respectively,  do  present,  That  William  Stout  of  the 
county  aforesaid,  yeoman,  on  the  seventeenth  day  of  January,  in 
the  year  of  our  Lord,  eighteen  hundred  and  twenty-four,  at  the 
county  aforesaid,  and  within  the  jurisdiction  of  this  court,  in,  and 
upon  S'tlly  Cassel,  spinster,  in  the  peace  of  God,  then  and  there 
being,  with  force  and  arms,  an  assault  did  make,  with  an  intention 
to  ravish,  and  carnally  know  the  said  Sally  Camel,  and  the  same 
Sally  Cassel  did  beat,  wound,  and  evilly  treat,  so  that  her  life  was 
greatly  despaired  of,  and  other  harms  to  her,  then  and  there  did, 
to  the  great  damage  of  the  said  Sally,  and  against  the  peace  and 
dignity  of  the  Commonwealth  of  Pennsylvania" 

The  jury  found  a  verdict  of  guilty,  and  the  court  sentenced  the 
defendant  to  pay  a  fine  of  twenty  dollars. 

On  the  return  of  the  record  to  this  court  by  writ  of  error,  Har- 
ris, for  the  plaintiff  in  error,  contended, 

1.  That  the  indictment  being  for  an  assault  and  battery,  with  an 
intent  to  commit  a  rape,  the  want  of  the  word,  feloniously,  was  fa- 
tal.    Wherever  one  is  charged  with  an  assault,  with  an  intent  to 
commit  a  felony,  the  felony  must  be  properly  described.   3  Chitty, 
C.  L.  812,  815,  816.      Commonioealth  v.   Barlow,  4  Mass.  /?, 
439.      I  East.  411. 

2.  The  indictment  was  defective  in  omitting  the  statement  of 
time  and  place,  as  to  the  battery.     The  words,  then  and  theret 
should  be  repeated  in  reference  to  every  material  and  issuable  fact. 
1  Chitty,  168,  192,  219,  220. 

3.  The  indictment  is  further  defective,  because  it  did  not  state, 
that  the  attempt  to  ravish,  was  made  violently,  and  against  the 
will  of  the  person  on  whom  it  is  alleged  to  have  been  made.     1 
Chitty,  C.  L.  810. 

Douglass,  for  the  Commonwealth,  cited  on  the  first  point,  J2d- 
dison's  Rep.  140.  Purd.  Dig.  236.  2  Hawk.  326,  332,  625. 
1  East.  415.  1  Starky,  85.  I  Chitty,  168,  232. 
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On  the  second  point,  he  cited,  2  Hawk,  263,  335.     Cro.  Car, 
271,  525. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.     The  errors  assigned  are  to  the  indictment. 

1.  That  it  does  not  lay  the  intention  to  ravish  feloniously. 

2.  That  it  is  defective  in  Allegation  of  time  and  place  as  to  the 
battery. 

The  crime  here  was  the  assault  and  battery,  the  intention  is  only 
matter  of  aggravation.  Rogers  v.  The  Commonwealth,  5  Serg.  4* 
Rawle,  464.  It  is  an  aggravation  of  the  misdemeanor,  and  not  a  de- 
scription of  theoffence.  If  the  intention  to  committhe  crime  wasmade 
a  felony,  then  indeed  this  exception  oughtto  be  raised;  buitheindict- 
ment  properly  describes  the  offence  as  a  trespass.  The  punishment  in- 
flicted is,  not  corporal  punishment,  but  a  mere  pecuniary  fine.  The 
oflence  laid  is  a  trespass,  and  the  fine  is  for  a  trespass.  The  felo- 
nious intention  not  being  properly  laid,  it  is  fair  to  presume,  that 
the  court,  from  the  mildness  of  the  sentence,  rejected  this  aggrava- 
tory  matter,  as  not  being  properly  laid.  For  we  never  can  suppose, 
that  for  the  atrocious  offence  of  an  assault  and  battery,  with  an  in- 
tention to  ravish,  the  court  would  have  sentenced  the  culprit  only 
to  pay  twenty  dollars. 

The  second  exception,  had  this  been  a  felony,  would  have  been 
fatal.  Leaving  out  the  intention,  the  indictment  would  run  thus: 
That  the  said  William  Stout,  on  the  17th  January,  1S24,  at  the 
county  aforesaid,  made  an  assault  on  the  said  Sally  Cassel,  and  the 
said  Sally  Cassel  did  beat,  wound,  and  evilly  treat,  &c.  In  an  in- 
dictment for  a  misdemeanor,  the  day  and  place  named  in  the  begin- 
ning, refer  to  all  the  ensuing  acts.  Thus,  an  indictment  against  A. 
alleging,  that  at  such  a  time  and  place,  he  made  an  assault  upon  one 
B.,  and  beat  the  said  R,  without  saying  then  and  there,  was  held 
sufficient.  So  it  has  been  holden,  that  in  an  indictment  for  forcible 
entry,  it  would  be  sufficient  to  say,  quod primo  M,  intravit  et  ip- 
sum  disseistvit,  without  the  ad  tune  et  ibidem.  Bande's  Case, 
Cro.  Jac.  41.  Dyer.  69. 

The  judgment-is  therefore  affirmed. 
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[LAXCHTBH,  MAT  24>  1824.] 

STERLING  against  The  Marietta  and  Susquehanna  Trading 

Company. 

IN    ERROR. 

One  who  has  given  his  bond  and  judgment,  as  a  collateral  security,  for  a  note  indors- 
ed by  the  defendant,  is  not  a  competent  witness  for  the  defendant,  in  a  suit 
brought  against  him  as  indorser,  to  prove  that  the  note  is  paid. 

The  drawer  of  an  accommodation  note  is  not  competent  to  prove  payment  of  the 
note,  in  a  suit  against  the  indorser. 

In  a  suit  brought  by  a  bank  to  recover  the  amount  of  a  note,  a  receipt  signed  by 
A.  who  was  president  of  the  bank,  but  did  not  sign  the  receipt  as  such,  for  money 
to  be  deposited  in  the  bank  to  the  credit  of  B.  (a  payment  by  whom,  was  equiva- 
lent to  a  payment  by  the  defendant,)  is  evidence,  though  not  conclusive,  against 
the  bank,  without  notice  of  the  receipt  having  been  given  to  the  institution  pre- 
vious to  the  trial. 

Declarations  by  a  person,  who  had  been  president  of  the  bank,  but  who  was  not  a 
party  to  the  suit,  respecting  payments  made  on  the  note,  are  not  evidence  against 
the  bank. 

If  a  note,  indorsed  in  blank,  be  put  into  bank  for  collection,  and  be  not  withdrawn 
after  it  is  protested,  the  bank  may  support  an  action  upon  it,  in  its  own  name. 

A  bond  from  a  third  person,  for  the  money  due  upon  a  note,  is  no  discharge  of  the 
drawer  or  indorser,  unlest  it  fa  so  agreed;  and  proceeding  to  judgment  on  the 
bond,  will  not  alter  the  case. 

Nor  will  giving  time  to  the  drawer,  by  forbearing  to  proceed  to  the  recovery  of  the 
money,  by  legal  process ;  nor  the  delay  to  sue  the  indorser,  for  several  years, 
operate  as  a  discharge  to  the  indorser ;  provided  no  time  was  given  until  after 
the  note  was  protested. 

THIS  case  came  before  the  Court  on  a  writ  of  error  to  the  Com- 
mon Pleas  of  Dauphin  County,  with  which  several  bills  of  excep- 
tions were  returned,  as  well  to  the  rejection  of  evidence  as  to  the 
charge  of  the  court  below. 

It  was  argued  by  Douglass,  for  the  plaintiff  in  error,  who  cited, 
Juniata  Bankv.  Brown,  5  Serg.  8p Rawle,  226.  Phill.  34.  note.  1 
Dull.  254.  4  Serg.  $  Rawle,  399.  and  by 

Elder,  contra. 

The  opinion  of  the  court,  which  states  fully  all  the  facts  material 
to  the  case,  and  the  points  of  law  arising  upon  them,  was  deliv- 
ered by 

TILGHMAK,  C.  ,T.  This  is  an  action  brought  by  the  "  The  Ma- 
rietta and  Susquehanna  Trading  Company,"  against  Daniel 
Sterling,  the  plaintiff  in  error,  on  a  promissory  note,  for  1350 
dollars,  dated  June  16th,  1814,  drawn  by  Wait  S.  Skinner,  pay- 
able to  the  said  Daniel  Sterling,  or  order,  at  Henry  Cassel's 
banking  house,  one  hundred  and  seventeen  days  after  date,  and  in- 
dorsed by  the  said  Sterling  and  Christian  Shirk.  This  note  was 
regularly  protested  for  non-payment,  of  which  notice  was  given 
to  the  indorsers.  On  the  25th  February,  1815,  Isaac  Osterhauk 
Charles  Otis,  and  John  Buckingham,  gave  their  bond  to  lf\tit 
S.  Skinner,  (on  which  judgment  was  afterwards  confessed  in  the 
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Court  of  Common  Pleas  of  Luzerne  county,)  for  the  use  of  Hen- 
ry Cassel1  s  bank,  at  Marietta,  for  1350  dollars,  with  interest  to 
be  paid  on  the  1st  May,  1815.  This  bond  was  given  expressly  as 
a  collateral  security  for  the  note  on  which  this  suit  was  brought, 
and  was  assigned  by  the  obligee  to  the  Marietta  and  Susquehan- 
na Trading  Company,  on  the  15th  July,  1S19.  Henry  Cassel' s 
bank,  and  the  Marietta  and  Susquehanna  Trading  Company, 
may  be  considered  as  one.  In  the  month  of  June?  1814,  Cassel's 
bank  ceased  to  do  business,  and  the  business  was  from  that  time 
carried  on  in  the  name  of  the  Marietta  and  Susquehanna  Trad- 
ing Company,  of  which  Cassel  was  President,  until  November, 
1817.  On  the  trial,  in  the  court  below,  the  defendant  (Sterling] 
offered  in  evidence,  the  depositions  of  Osterhauk,  'Otis,  Buck- 
ingham, and  Skinner,  all  of  which  were  excepted  to  by  the  plain- 
tiff, and  rejected  by  the  court,  and  in  my  opinion  very  properly. 
Osterhauk,  Otis,  and  Buckingham,  were  interested  in  the  event 
of  this  suit,  having  given  their  bond  and  judgment  as  a  collateral 
security  ;  so  that  if  a  verdict  and  judgment  had  passed  for  the  de- 
fendants, they  would  have  been  discharged  from  the  judgment  en- 
tered on  their  bond.  Skinner  was  interested  also,  as  drawer  of  the 
note.  It  was  an  accommodation  note,  and  if  the  defendant  had 
succeeded  in  this  suit,  Skinner  would  have  been  altogether  dis- 
charged; so  that  his  interest  was  immediate. 

The  defendant  then  offered  in  evidence,  a  receipt  to  Isaac  Os- 
terhauk, for  550  dollars,  signed  by  Henry  Cassel,  to  be  deposit- 
ed in  the  bank  to  the  credit  of  Osterhauk.  This  was  excepted 
to  by  the  defendant,  and  rejected  by  the  court.  The  reasons  as- 
signed for  the  rejection,  are,  1st.  That  Cassel  did  not  sign  his 
name  as  President  of  the  Bank,  and,  2d.  That  no  notice  of  this 
receipt  had  been  given  to  the  plaintiff  previous  to  the  trial.  Notice 
was  not  necessary.  The  defendant  pleaded  payment,  and  this  evi- 
dence was  directly  in  support  of  the  issue  on  his  part.  Payment  by 
Osterhauk  would  have  been  payment  by  the  defendant.  In  fact, 
Osterhauk  was  the  original  debtor,  and  the  note  now  in  suit,  was 
given  in  lieu  of  one  which  had  been  given  before,  by  Osterhauk. 
Besides,  Osterhauk  being  one  of  the  obligors,  in  the  bond  given 
as  collateral  security,  a  paymept  by  him  would,  in  that  point  of 
view,  have  been  applicable  towards  satisfaction  of  the  note  in  suit. 
Then,  as  to  the.  objection,  that  Cassel  did  not  sign  as  President,  it 
is  not  a  sufficient  reason  for  rejecting  the  evidence,  although  it 
might  not  be  conclusive  against  the  bank.  It  was  proved,  that  Cas- 
sel was  the  President  when  he  signed  the  receipt,  and  there  is  a 
strong  presumption,  that  the  money  went  to  the  use  of  the  bank.  1 
will  not  say  however,  that  the  matter  did  not  admit  of  explanation. 
The  books  of  the  bank  might  throw  light  on  it.  If  Osterhauk 
trusted  to  Cassel,  in  his  private  character,  to  deposit  the  money  in 
the  bank,  and  Cassel  deceived  him,  it  might  be  a  reason  why  the 
bank  should  not  be  charged  with  it.  All  that  is  at  present  decided, 
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is,  that  the  receipt  was  evidei.ct,  and  therefore  there  was  error  in 
the  rejection  of  it. 

Another  error  assigned  in  this  case,  is,  that  the  court  rejected 
the  evidence  offered  liy  the  defendant,  of  a  conversation  between 
Henry  Cas.tel,  and  William  Childs,  respecting  payments  made 
on  the  note  in  suit.  This  evidence  was  rightly  rejected.  Cassel 
is  no  part}-  to  the  suit,  and  therefore  his  confessions  are  not  evi- 
dence. There  are  no  particular  circumstances  in  this  case,  to  take 
it  out  of  the  general  rule.  If  Cussel  had  received  payment  of  part, 
and  had  so  declared,  while  the  note  was  his  property,  and  before 
he  transferred  it  to  the  bank,  there  might  be  some  reason  for  ad- 
mitting these  declarations  as  evidence  against  the  bank,  who  claim 
through  him.  But  that  does  not  appear  to  have  been  the  case. 
There  is  nothing  like  it  on  the  record. 

Three  errors  have  been  assigned  also,  in  the  charge  of  the  court. 

1.  The  defendant's  counsel  requested  the  court  to  charge  the  ju- 
ry,  "that  if  they  believed  the  note  on  which  this  suit  is  brought, 
was  indorsed  to  Henry  Cassel,  before  the  plaintiffs  were  an  organis- 
ed body,  and  never  indorsed  by  the  said  Henry  Cassel  to   the 
plaintiffs,  but  that  the  said  note  was  put  into  their  hands  by  him 
for  collection,  then  the  right  of  action  remains  in  Cassel,  and  the 
plaintiffs  cannot  recover."     But  the  court  gave  their  opinion,  that 
the  plaintiffs  might  recover.     There  was  no  error  in  the  opinion. 
The  note  was  indorsed  in  blank.     The  plaintiffs  are  in  the  posses- 
sion of  it.      Cassel  makes  no  claim  to  it,  nor  is  there  any  sugges- 
tion, that  the  plaintiffs  came  unfairly  by  it.     When   Cassel  placed 
it  in  the  bank,  without  his  own  indorsement,  he  thereby  gave  the 
bank  the  benefit  of  the  indorsements  which  were  on  it.    And  even 
supposing  he  placed  it  in  bank  for  collection,   yet  as  he  did  not 
withdraw  it,  after  it  was  protested,  the  bank  might  support  an  ac- 
tion in  its  own  name,  though  in  that  case,  it  would  be  accountable 
to  Cassel,  when  the  money  was  recovered. 

2.  The  defendant  next  requested  the  court  to  charge,  "that  if 
the  plaintiff  took  a  bond  for  the  payment  of  this  note,  from  any 
other  person,  before  this  suit  was  brought,  without  the  knowledge 
or  consent  of  the  defendant ;  and  obtained  judgment  on  the  said 
bond,  the  defendant  would  be  thereby  discharged,  and  the  jury 
should  find  in  bis  favour. "     But  the  court  charged,  that  in  such 
case,  the  plaintiff  would  be  entitled  to  a  verdict.     The  taking  of  a 
bond  from  a  third  person,  was  no  more  than  a  collateral  security 
for  the  money  due  on  the  note,  and  would  be  no  discharge  of  the 
drawer  or  indorsers,  unless  so  agreed.     Why  should  Jt?     Why 
might  not  the  plaintiffs  strengthen  themselves,  by  additional  secu- 
rity, without  discharging  the  original  debtors?     Such  transactions 
are  very  frequent.     All  depends  on  the  intent  of  the  parties.     If 
they  agree  that  the  drawer  and  indorsers  shall  be  discharged,  they 
will  be  discharged.     But  if  it  be  not  so  agreed,  the  presumption  is, 
that  it  was  not  so  intended,  and  they  will  still  be  held  liable.    The 
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proceeding  to  judgment  on  the  bond  taken  as  collateral  security, 
would  not  alter  the  case  The  judgment  would  be  of  the  same  na- 
ture as  the  bond:  that  is  to  say,  it  would  be  but  collateral  security 
for  the  debt  due  on  the  note. 

3.  The  last  question  put  to  the  court  by  the  counsel  for  the  de- 
fendant was  as  follows:  "If  the  plaintiffs  took  a  judgment  bond, 
entered  up  the  judgment,  issued  process  upon  it,  gave  time  to  the 
drawer  of  the  note,(  Wai  tS.  Skinner,)  without  the  defendant's  know- 
ledge, and  have  delayed  bringing  suit  against  the  defendant,  (one 
of  the  indorsers  of  the  said  note,)  for  several  years,  by  such  ar- 
rangement, proceedings,  and  delay,  the  defendant  is  discharged." 
On  these  points  also,  the  opinion  of  the  court  below  was  against  the 
defendant.  I  have  said  already,  that  the  taking  of  a  bond  as  a  col- 
lateral security,  and  proceeding  to  judgment  on  it,  is  no  discharge 
of  the  original  debtor.  Neither  is  the  giving  of  time,  in  the  man- 
ner it  was  here  given,  (that  is  to  say,  by  forbearing  to  proceed  to 
the  recovery  of  the  money  by  legal  process,)  a  discharge,  provided 
no  time  was  given  till  after  the  note  was  protested.  If  the  original 
time  of  payment  had  been  enlarged  without  the  consent  of  the  in- 
dorsers, they  would  have  been  discharged.  But  the  money  having 
been  demanded,  the  note  protested,  and  notice  given  to  the  in- 
dorsers, they  are  fixed,  and  the  holder  of  the  note  may  afterwards 
delay  his  suit  as  long  as  he  pleases,  without  injuring  his  security. 
By  the  notice  to  the  indorsers,  they  are  given  to  understand,  that 
they  are  held  liable,  and  nothing  but  payment  will  discharge  them. 
The  holder  may  sue  all,  or  any  of  them.  He  may  pursue  one,  and 
indulge  the  others,  or  he  may  indulge  them  all,  and  proceed  at  any 
time,  against  any  of  them,  provided  he  keeps  within  the  act  of  li- 
mitations. 

The  charge  of  the  court,  therefore,  was  in  all  respects  correct. 
But,  for  the  error  in  rejecting  the  receipt  of  Henry  Cassel,  offered 
in  evidence  by  the  defendant,  the  judgment  must  be  reversed,  and 
a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


(LASCASTKH,  MAT  24,  1824.] 

Appeal  from  the  decree  of  the  Orphans7  Court  of  Lancaster  County, 
in  the  case  of  SHULTZ,  Administrator  of  WEAVER. 

Where  the  estate  of  a  decedent  is  not  sufficient  to  pay  both  the  debts  by  specialty 
and  by  simple  contract,  the  creditors  by  specialty  are  entitled  to  interest  on  their 
debts,  to  the  time  when  the  assets  are  apportioned. 

ON  an  appeal  from  a  decree  of  the  Orphans'  Court  of  Lancaster 
county,  it  appeared,  that  Christian  Shultz,  administrator  of  Ben- 
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jamin  Weaver,  deceased,  having  filed  his  administration  account, 
it  was  referred  to  auditors  for  examination.  The  assets  not  being 
sufficient  to  pay  all  the  debts  of  the  intestate,  the  auditors  allowed 
interest  upon  the  debts  due  by  specialty,  only  to  the  time  when  let- 
U.TN  of  administration  were  granted.  To  this  report,  exceptions 
were  filed  by  the  administrator,  and  the  Orphans'  Court  were  of 
opinion,  that  interest  on  the  debts  due  by  specialty,  should  have 
been  calculated  to  the  time  when  the  assets  were  apportioned;  and 
accordingly,  set  aside  the  report. 

An  appeal  from  their  decree  was  entered  onbehalf  of  the  simple 
contract  creditors,  the  object  of  which,  was  to  obtain  the  opinion  of 
this  court  upon  the  question,  whether,  where  the  estate  of  a  dece- 
dent is  insolvent,  interest  is  to  be  calculated  upon  debts  due  by 
specialty,  to  the  time  of  the  death  of  the  decedent,  to  the  time  of 
granting  letters  of  administration,  or  to  the  time  of  apportioning 
the  assets? 

Rogers,  for  the  appellant,  argued,  that  the  act  of  19th  of  April, 
1794,  sec.  14,  Purd.  Dig.  291,  having  declared,  that  "all  debts 
owing  by  any  person  within  this  state,  at  the  time  of  his  or  her 
decease,  shall  be  paid,"  in  the  order  therein  prescribed,  the  rights 
of  the  different  classes  of  creditors,  were  fixed  at  the  time  of  the 
debtor's  death;  and  that  the  principle  of  the  rule,  which  gave  to 
the  creditors  of  a  bankrupt,  where  the  estate  fell  short,  interest 
only  to  the  period  when  the  act  of  bankruptcy  was  committed, 
would  equally  prevent  the  bond  creditors  of  a  man,  who  died  in- 
solvent, from  recovering  interest  after  his  death,  to  the  exclusion 
of  the  no  less  meritorious  simple  contract  creditors.  Cook's  Bank- 
rupt Law,  183. 

Champncys,  for  the  appellee,  contended,  that  when  the  legisla- 
ture declared,  that  debts  due  by  specialty,  should  be  paid  in  pre- 
ference to  those  classes  of  debts  which  were  postponed,  payment 
of  the  whole  debt,  must  have  been  contemplated;  and  interest,  being 
so  inseparably  connected  with  the  principal  debt,  as  to  participate  in, 
its  character,  must  be  payable  as  a  debt  of  the  same  class  with  the 
principal.  He  cited  Girard  v.  Taggarts'  •Administrators,  .  5 
Serg.  Sf  Bawle,  128.  Wootering  v.  Stewart's  Administrators, 
2  Yeatcs,  483.  2  Bl  Com.  488.  1  Madd.  Ch.  488,  491.  Toll. 
Exors.  286,  287. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  There  is  but  one  question  in  this  case,  and 
that  is,  whether  the  bond  and  other  specialty  creditors  are  entitled 
to  interest  on  their  debts  after  the  decease  of  the  intestate,  the  es- 
tate being  insufficient  to  pay  the  debts  due  both  by  specialty  and 
simple  contract.  The  order  in  which  the  debts  of  a  deceased  per- 
son shall  be  paid,  is  prescribed  by  the  act  of  19th  Jlpril,  1794, 
sect.  14,  3  Sm.  L.  143.  The  fifth  in  this  order,  are  bonds  and 
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specialties,  after  which,  all  other  debts  are  to  be  paid,  without  re- 
gard to  their  quality,  except  debts  due  to  the  commonwealth,  which 
are  to  be  last  paid;  but  if  there  shall  not  be  assets  sufficient  to  pay 
such  bonds  and  specialties,  and  other  debts,  "in  such  case,  the 
same  shall  be  averaged,  and  the  said  creditors  paid  pro  rata,  or  an 
equal  sum  or  proportions  in  the  pound  as  far  as  the  assets  will  extend, 
first  paying  the  bonds  and  specialties. " 

The  counsel  for  the  appellant,  contends,  that  where  the  assets 
are  insufficient  to  pay  all  the  debts,  no  interest  shall  be  allowed  af- 
ter the  death  of  the  .intestate;  and  he  founds  his  argument  on  the 
the  principle  adopted  in  the  construction  of  bankrupt  laws,  where 
no  interest  is  allowed  after  the  commission  of  the  act  of  bankruptcy. 
But  the  policy  of  the  bankrupt  laws,  is  different  from  that  of  the 
act  of  assembly  under  consideration.  In  cases  of  bankruptcy,  the 
main  object  is,  to  make  an  equal  division  among  all  the  creditors, 
and  for  that  purpose,  the  estate  of  the  bankrupt  is  vested  in  his  as- 
signees, by  relation,  from  the  time  when  the  bankruptcy  was  com- 
mitted. And  even  judgment  creditors,  lose  their  preference,  un- 
less they  have  sued  out  an  execution,  and  had  it  executed,  before 
the  act  of  bankruptcy  was  committed.  But  the  object  of  the  act  of 
assembly  in  question,  was,  not  to  distribute  the  estate  of  the  de- 
ceased among  all  the  creditors  equally,  pro  rata;  but  to  define  the 
order  in  which  debts  of  different^  qualities  should  be  paid;  and  for 
that  purpose,  the  debts  are  divided  into  classes,  according  to  their 
quality.  The  debts  in  the  first  class  are  to  be  paid  first,  and  so  on,  ac- 
cording to  the  number  of  each  class.  But  there  was  no  intention 
to  make  any  deduction  from  the  debts  of  one  class,  in  order  to  let 
in  those  of  another.  Debts  by  bond  and  other  specialties,  which 
constitute  the  fifth  class,  are  to  be  paid  before  debts  by  simple  con- 
tract, which  are  included  in  the  sixth  class.  But,  what  is  meant  by 
a  debt  on  bond?  I  take  it  to  be  the  sum  which  would  be  recovered 
by  a  suit  on  the  bond;  that  is,  the  principal  and  interest  to  the  time 
of  payment.  The  judgment  on  a  bond,  is  for  the  penalty,  which 
is  the  legal  debt,  to  be  released  on  payment  of  principal,  interest 
and  costs  of  suit  And  if  the  debt  is  due  on  what  is  called  a  single 
bill,  (or  bond  without  penalty,)  interest  is  always  recovered  to  the 
time  of  the  judgment.  In  the  case  of  Champneys  v.  Lyle,  1  Binn. 
327,  it  was  decided,  that  under  the  act  of  congress,  which  provides, 
that  in  case  of  the  insolvency  of  the  obligors  in  custom-house  bonds, 
or  of  their  death,  and  not  leaving  sufficient  assets  to  pay  all  their 
debts,  the  debts  due  to  the  United  States  on  bonds  for  duties,  shall 
be  first  satisfied;  the  interest,  as  well  as  principal,  should  be  paid. 
The  act  of  assembly  did  not  intend  to  deprive  the  bond  creditor  of 
any  part  of  his  debt,  in  order  to  make  way  for  simple  contract  cre- 
ditors. It  should  be  construed  according  to  common  parlance,  in 
which,  interest  is  always  understood  to  be  included,  when  specialty 
debts  are  spoken  of.  This  is  not  the  first  act  of  assembly  in  which 
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the  order  of  payment  of  the  debts  of  deceased  persons  is  prescribed. 
There  was  an  act  for  that  purpose  made  in  the  year  1705,  but  the 
order  in  the  act  of  1791,  is  somewhat  different,  and  the  idea  of  pay- 
ing pro  raia,  where  there  are  not  assets  sufficient  to  pay  the  whple 
debts,  is  there  introduced  for  the  first  time.  But  this  pro  rata 
payment  only  takes  effect  between  creditors  of  the  same  class. 
For  instance,  if  there  should  be  assets  exactly  enough  to  pay  the 
first  four  classes,  they  must  be  all  paid,  and  the  specialty  creditors 
would  get  nothing;  but  if  there  were  sullicient  to  pay  the  first  four 
classes,  and  something  more,  the  surplus  would  be  distributed  among 
the  specialty  creditors  pro  rata.  The  argument  in  favour  of  stop- 
ping the  interest,  at  the  time  of  the  intestate's  death,  was  as  strong, 
under  the  former  act  of  assembly,  where  there  were  no  pro  rata 
payments,  as  under  the  act  of  1794.  For  by  the  act  of  1705,  it 
was  enacted,  that  the  debts  due  from  the  deceased,  at  the  time  of 
his  decease,  (the  very  words  of  the  act  of  1794,)  should  be  paid  in 
a  certain  order;  and  it  might  as  well  have  been  contended  under 
that  act,  that  the  debts  of  the  deceased  person  were  the  exact  amount 
due  at  the  time  of  his  death,  and  no  more.  But  I  have  never  heard 
it  suggested,  that  if  a  bond  creditor  had  brought  suit  against  an  ex- 
ecutor or  administrator,  before  the  year  1794,  he  should  lose  any 
part  of  his  interest,  because  there  were  not  assets  sufficient  to  pay 
the  simple  contract  creditors.  On  the  contrary,  I  believe  it  was  in- 
variably understood,  that  the  whole  interest  should  be  received. 
So,  that  I  presume,  there  has  been  an  ancient,  and  well  settled  con- 
struction given  to  acts  of  assembly  on  this  subject,  and  that  is  the 
reason  we  find  no  judicial  decision  on  the  point.  I  am  of  opinion, 
therefore,  that  the  decree  of  the  Orphans'  Court  was  right,  viz: 
that  interest  should  be  calculated  to  the.  time  of  the  apportionment 
of  the  assetts  by  the  report  of  the  auditors. 

The  decree  is  affirmed. 


[LAHCASTEK,  MAT  24,  1824.1 

VARLEY  against  ZAHN. 

IN    ERROR. 

If  an  execution  issued  by  a  magistrate,  having  a  right  to  issue  it,  be  served  by  a 
constable,  whose  authority  does  not  extend  to  the  district  in  which  the  defendant 
resides,  no  suit  can  be  maintained  against  the  constable,  for  an  alleged  trespass 
in  executing  the  writ,  unless  a  copy  of  it  be  previously  demanded,  agreeably  to 
6th  section  of  the  act  of  21st  of  Mai  eh,  1772. 

ERROR  to  the  Court  of  Common  Pleas  of  Lancaster  county,  in 
an  action  of  trespass,  brought  by  the  plaintiff  in  error,  against  the 

VOL.  XI.  2  A 
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defendant  in  error,  for  seizing  and  selling  his  goods.  The  defen- 
dant, who  was  a  constable  of  the  city  of  Lancaster,  justified  under 
a  warrant  from  Samuel  Carpenter,  Esq.,  an  alderman  of  the  said 
city,  by  which  the  defendant  was  commanded,  of  the  goods  and 
chattels  of  the  plaintiff  to  levy  a  certain  debt  for  which  Carpenter 
had  given  judgment  against  the  plaintiff,  who  resided  in  the  borough 
of  Marrietta,  about  thirteen  miles  from  Lancaster.  The  Presi- 
dent of  the  Court  of  Common  Pleas  charged  the  jury,  that  the  de- 
fendant's justification  under  the  warrant  was  good;  to  which  the 
counsel  for  the  plaintiff  excepted. 

It  was  contended,  in  the  court  below,  on  behalf  of  the  defen- 
dant, that  no  demand  having  been  made  of  a  copy  of  the  warrant, 
agreeably  to  the  act  of  21st  of  March,  1772,  the  action  could  not 
be  maintained.  But  the  court  were  of  opinion,  that  the  act  of  as- 
sembly did  not  apply  to  a  case  like  this. 

Slaymaker  and  Wright,  for  the  plaintiff  in  error,  denied  the 
authority  of  the  defendant  in  error,  as  a  constable  of  the  city  of 
Lancaster,  to  act  beyond  the  bounds  of  the  city.  The  act  of  the 
20th  of  March,  18 IS,  sect.  5,  Pam.  L.  210,  confers  on  the  select 
and  common  councils  of  the  city  of  Lancaster,  the  power  to  make 
ordinances  for  its  government,  and  to  appoint  constables  and  other 
officers,  to  carry  them  into  execution.  The  councils,  afterwards, 
passed  an  ordinance,  authorising  the  people  of  Lancaster  to  elect 
constables,  and  giving  to  these  officers,  the  powers  of  all  other  con- 
stables. Under  this  ordinance,  the  defendant  in  error  was  elected. 
The  powers  of  the  councils  were  confined  within  the  limits  of  the 
city,  and  they  could  confer  no  authority  on  a  constable,  or  other 
officer  to  be  exercised  beyond  those  limits.  The  authority  of  the 
officer,  must  be  co-ordinate  with  the  source  from  which  it  is  de- 
rived. 

Fuller  and  Rogers,  contra,  insisted,  that  whether  the  defendant 
in  error  was  justified  under  the  warrant  or  not,  this  suit  could  not 
be  maintained  against  him,  because,  the  plaintiff  had  not  complied 
with  the  requisitions  of  the  act  of  21st  March,  1772,  sect.  6,  1  Sm. 
L.  364,  in  demanding  a  copy  of  the  warrant  under  which  the  de- 
fendant acted,  previous  to  the  commencement  of  the  action. 
This  was  necessary,  even  admitting  that  the  warrant  could  not  be 
properly  executed  by  a  city  constable.  The  alderman  had  autho- 
rity to  issue  the  warrant,  and,  if  he  directed  it  improperly,  the  fault 
was  his,  and  not  the  constable's,  who  would  have  run  a  great  hazard 
if  he  had  refused  to  obey  it.  A  constable  may  justify  under  an  ex- 
ecution issued  by  competent  authority,  though  the  execution  be 
clearly  irregular.  Jones  v.  Hughes,  5  Serg.  4*  Rawle,  299. 
Kerlin  v.  Heacock,  3  Binn.  215.  Pry  or  v.  Craig,  5  Serg.  <$• 
Rawle,  44.  Paul  v.  Dunkirk,  6  Binn.  123. 

The  constables  of  the  city  of  Lancaster  are  on  the  same  footing, 
and  have  the  same  authority  as  the  other  constables  in  the  county. 
By  the  act  of  incorporation,  the  aldermen  have  power  to  do  all  acts 
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which  may  be  done  by  justices  of  the  county;  and  the  latter  have 
power  to  act  within  the  bounds  of  the  city,  in  civil  cases.  By  an 
ordinance  of  the  city,  the  same  power  is  given  to  the  constables  of 
Lancaster,  as  those  possessed  by  constables  of  other  parts  of  the 
county ;  and  the  21stsection  of  theactof  20th  March,  1810, !,  Sui.  L. 
171,  declares,  that  no  execution  shall  be  set  aside,  if  it  appear  on 
its  face,  to  have  issued  in  the  name  of  the  commonwealth,  for  the 
sum  for  which  judgment  has  been  rendered,  together  with  interest 
and  costs,  and  a  day  mentioned,  on  which  the  return  is  to  be  made 
by  the  constable,  and  that  the  cause  of  action  shall  have  been  cog- 
nizable before  a  justice  of  the  peace.  It  is  plain,  that  the  act  of  in- 
corporation never  intended  to  confine  the  functions  of  constables, 
appointed  by  the  councils,  or  elected  by  the  people  under  an  ordi- 
nance of  the  councils,  within  the  limits  of  the  city,  in  civil  cases. 
If  so  narrow  n  construction  should  prevail,  it  will  be  attended  with 
many  inconveniences.  Many  of  the  debts  of  persons  residing  in 
Lancaster  county  are  contracted  in  the  city,  and  the  doctrine  con- 
tended for  by  the  plaintiff  in  error,  would  throw  obstacles  in  the 
way  of  their  collection.  A  warrant  issued  by  an  alderman  of  the 
city  is  to  be  directed  to  the  constable  of  the  district  in  which  the 
defendant  resides,  or  to  the  next  most  convenient  constable.  Uf 
this  convenience,  the  alderman,  and  not  the  constable,  is  to  judge. 
In  t'pjjly  it  was  said,  that  the  defendant  in  error  was  not  within 
the  protection  of  the  act  of  March,  1772,  because  he  went  out  of 
his  district  to  execute  the  writ.  He  might  as  well  have  gone  into 
another  county. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.     It  has  been  made  a  point  by  the  counsel  for 
the  plaintUT,  that  the  defendant  being  a  constable  for  the  city  of 
Lancasler,\\x<\  no  authority  to  serve  an  execution  out  of  the  bounds 
of  the  city.    We  think  it  unnecessary  to  decide  that  point,  as  another 
question  has  been  raised,  which  is  decisive  against  the  plaintiff's  re- 
covery in  this  action.     It  appears,  by  the  record,  that  no  demand 
was  made  by  the  plaintiff,  previous  to  the  bringing  of  this  suit,  of 
a  copy  of  the  warrant  under  which  the  defendant  acted.     By  the 
act  of  21st  March,  1772,  (1  Sm.  L.  364,)  it  is  enacted,  that  no  ac- 
tion shall  be  brought  against  any  constable,  for  any  thing  done  in 
obedience  to  any  warrant  under  the  hand  and  seal  of  any  justice  of 
the  peace,  until  demand  in  writing  hath  been  made,  by  the  party 
intending  to  bring  such  action,  of  a  copy  of  such  warrant  duly  cer- 
tified under  the  hand  of  the  constable,  and  the  same  hath  been  ne- 
glected or  refused,  for  the  space  of  six  days  after  such  demand; 
and  in  case  a  copy  is  given  in  compliance  with  such  demand,  and  an 
action  shall  be  brought  against  the  constable  without  making  the  jus- 
tice a  defendant,   the  constable,  on  producing  and  proving  such 
warrant,  at  the  trial  of  the  action,  shall  be  entitled  to  a  verdict  in 
li is  favour,  notwithstanding  any  defect  in  the  jurisdiction  of  the 
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justice;  and  if  the  action  shall  be  brought  jointly  against  the  jus- 
tice and  constable,  then,  on  proof  of  such  warrant,  the  jury  shall 
find  for  the  constable,  notwithstanding  such  defect  of  jurisdiction, 
as  aforesaid.  The  plaintiff  contends,  that  the  defendant  is  not  pro- 
tected by  this  act,  because  he  went  out  of  his  district  to  serve  the 
warrant.  But  this  is  a  misconstruction  of  the  law.  The  defendant 
was  an  acting  constable,  and  Alderman  Carpenter,  who  had  autho- 
rity to  issue  a  warrant  to  any  part  of  the  county  of  Lancaster,  di- 
rected his  warrant  to  him,  to  levy  on  the  goods  of  the  plaintiff.  If 
there  was  any  thing  wrong  in  this,  the  alderman  was  to  answer  for 
it.  The  defendant  had  a  right  to  insist  on  his  being  made  a  co- 
defendant,  and  then,  on  proving  the  warrant,  the  constable  would 
have  been  entitled  to  a  verdict.  The  act  of  assembly  should  be 
construed  liberally  in  favour  of  constables,  who  are  not  supposed  to 
be  conusant  of  the  law,  and  should  be  encouraged  to  execute  pro- 
cess directed  to  them  by  justices  of  the  peace.  A  justice  ought  to 
know  the  law,  and  if  he  exceeds  his  authority  he  must  look  to  it. 
It  is  right  that  he  should  be  solely  responsible,  without  drawing  in 
an  inferior  officer,  who  trusted  to  his  superior  intelligence.  Before 
the  making  of  this  act  of  assembly,  a  constable  was  answerable  for 
the  execution  of  process  issued  by  a  justice,  beyond  his  jurisdic- 
tion. This  was  thought  to  be  a  hardship,  to  remedy  which,  the 
act  was  made.  I  am  of  opinion,  that  the  case  of  the  defendant  is 
covered  by  the  act,  and  therefore  the  judgment  of  the  Court  of  Com- 
mon Pleas,  which  was  given  in  his  favour  on  other  grounds,  though 
on  this  point,  the  opinion  of  the  court  was  against  him,  should  be 
affirmed. 

Judgment  affirmed. 


[LANCASTER,  MAT  24,  1824.] 

UPDEGRAFF  and  another  against  SPRING,  for  the  use  of 

HENRY. 


IN   ERROR. 


A  foreign  attachment  cannot  be  given  in  evidence,  under  the  plea  of  payme 
action  of  debt  against  the  garnishee.     It  should  be  pleaded  specially; 


Sent,  in  an 
or  if  the 

plea  be  payment  with  leave,  &c.  notice  should  be  given  to  the  plaintiff  of  the  de- 
fendant's intention  to  give  the  attachment  in  evidence. 

A  foreign  attachment,  which  after  pending  some  time  has  been  compromised,  is  a 
good  plea  in  bar,  (so  far  as  respects  interest)  to  an  action  against  the  garnishee, 
to  recover  the  debt  attached ;  and  it  is  error  to  refuse  to  permit  such  a  plea  to 
be  entered  at  the  trial. 


Jldam  Spring,  the  defendant  in  error,  brought  an  action  of  debt 
on  bond  for  the  use  of  Garvin  Henry,  in  the  Court  of  Common 
Pleas  of  Dauphin  county,  against  the  plaintiffs  in  error,  Jacob 
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and  Isaac  Updcgraff,  who  pleaded  payment,  with  leave  to  add, 
alter,  and  amend.  On  this  plea  issue  was  joined,  and  when  the 
cause  came  on  for  trial,  the  defendants  below,  offered  in  evidence 
the  records  of  two  foreign  attachments,  brought  by  George  Spring 
against  Jldum  Spring,  in  which  the  debt  for  which  the  present 
action  was  brought,  was  attached  in  the  hands  of  the  defendants. 
The  counsel  for  the  plaintiff  objected  to  the  evidence,  and  the 
court  being  of  opinion,  that  it  was  not  admissible  under  the  exist- 
ing pleadings,  rejected  it,  and  an  exception  was  taken  to  their  opi- 
nion. 

The  counsel  for  the  defendants,  then  applied  to  the  court,  for 
leave  to  plead  the  attachments  specially;  which  being  opposed  by 
the  counsel  for  the  plaintiff,  was  refused  by  the  court, 

1st.  Because  the  plea,  as  offered,  did  not  state  that  the  attach- 
ments issued  before  the  equitable  assignment  produced  in  evi- 
dence, and  the  property  being  then  vested  in  third  persons,  they 
could  not  be  affected  by  such  proceedings. 

3d.   If  offered  as  a  plea  in  bar,  it  was  too  late. 

3d.  As  there  was  no  scire  facias  against  the  garnishee,  nor  pay- 
ment of  the  money,  it  was  not  good  as  a  plea  in  bar. 

It  appeared  that  the  attachments  were  compromised  and  discon- 
tinued, before  the  plea  of  payment  was  entered. 

Elder,  for  the  plaintiff  in  error,  insisted,  that  the  records  of  the 
attachments  were  evidence,  under  the  plea  of  payment,  because, 
they  showed,  that  being  restrained  by  legal  process,  the  defendants 
were  not  bound  to  pay  their  bond. 

If,  however,  they  were  not  admissible  under  the  original  plea, 
the  defendants  had  a  right  to  plead  them  specially  under  the  act 
of  21st  March,  1806,  sect.  6.  Pitrd.  Dig.  326,  which  authorises 
the  alteration  of  pleas  during  the  trial.  They  constituted  a  good 
plea  in  bar;  for  although  they  were  compromised,  yet  the  defen- 
dants were  entitled  to  the  costs  to  which  they  were  put,  by  the  se- 
cond section  of  the  act  of  1705,  Purd.  Dig.  29,  and  also  to  an 
allowance  of  interest  during  the  pendency  of  the  suit.  Fitzgerald 
v.  Caldwell,  ZDall.  215,  S.  C.  1  Yeates,  274,  279,  280. 

Fisher,  for  the  defendant  in  error,  observed,  that  the  bond  hav- 
ing been  assigned  to  Henry,  prior  to  the  issuing  of  the  attachments, 
they  could  not  affect  him,  who  was  the  real  plaintiff.  Besides,  a 
foreign  attachment  pending,  was  merely  in  a  plea  in  abatement;  per 
Mr.  KEAN,  C.  J.  1  Yeates,  279;  and  as  such,  the  plea  was  offered  too 
late.  Without  a  recovery,  the  garnishee,  cannot  plead  a  foreign 
attachment  in  bar,  1  Com.  Dig.  603.  Attachment.  H.  Meyers  v. 
Urick,  1  Binn.  25.  1  Sound.  67,  a.  note  1. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  of  debt,  on  bond,  brought 
by  Adam  Spring,  (for  the  use  of  Gavin  Henry]  against  Jacob  and 
Isaac  Updegraff.  The  defendants  pleaded  payment,  on  which  i<- 
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sue  was  joined  and  (he  cause  went  to  trial.  The  defendants  offered 
in  evidence,  the  records  of  two  foreign  attachments,  in  suits 
brought  by  George  Spring  'against  J)dam  Spring,  by  virtue  of 
which  the  debt  now  demanded  was  attached  in  the  hands  of  the  de- 
fendants. This  evidence  was  objected  to  by  the  plaintiff's  coun- 
sel, and  rejected  by  the  court,  upon  which  a  bill  of  exceptions  was 
taken  to  their  opinion.  1  think  the  evidence  was  not  admissible 
under  the  plea  of  payment,  because,  certainly  the  attachment  was 
no  payment.  It  ought  to  have  been  pleaded  specially;  or,  if  the 
plea  had  been  payment,  with  leave,  &c.,  and  then  notice  had  been 
given  to  the  plaintiff,  that  it  was  intended  to  give  the  attachments 
in  evidence,  under  our  practice  the  evidence  might  have  been  re- 
ceived. 

The  defendants  being  thus  cut  off  from  their,  defence,  asked  per- 
mission to  plead  the  attachments,  under  our  act  of  assembly,  which 
gives  leave  to  the  defendant,  to  alter  his  plea  during  the  trial.  The 
court  refused  to  permit  the  defendants  to  alter  their  plea,  upon 
which  an  exception  was  taken  to  their  opinion.  In  support  of  the 
decision  of  the  court  below,  the  defendant  in  error  contends,  1st. 
That  it  was  too  late  to  plead  the  attachments  in  abatement;  and  2d. 
That  they  were  not  plead  able  in  bar,  because  no  scire  facias  had 
issued  against  the  garnishee,  nor  had  he  paid  the  money.  It  is  true, 
that  it  was  too  late  to  plead  in  abatement,  but,  I  cannot  agree, 
that  the  attachments  might  not  have  been  pleaded  in  bar,  for  the  pur- 
pose of  showing  that  the  plaintiff  was  not  -entitled  to  recover  the 
whole  sum  demanded  in  this  suit.  It  appears  by  the  records  of  the 
attachments,  that  after  depending  some  time,  they  had  been  discon- 
tinued. As  long  as  they  were  depending,  the  debt  was  tied  up,  in 
the  hands  of  the  defendants.  They  were  not  permitted  to  make 
payment  to  the  plaintiff,  of  either  principal  or  interest,  and  under 
these  circumstances,  if  every  thing  had  been  fair  on  the  part  of  the 
defendants,  they  might  have  been  entitled  to  some  deduction  of  in- 
terest. It  was  decided  in  the  case  of  Fitzgerald  v.  Caldwcll,  2 
JDall.  215.  1  Yeates,  274,  that  the  garnishee  in  a  foreign  attach- 
ment, conducting  himself  with  good  faith,  is  not  liable  to  the  pay- 
ment of  interest,  during  the  time  the  attachment  was  depending. 
Whether  there  was  any  misbehaviour  of  the  defendants  in  this  case, 
as  is  suggested  by  the  plaintiff's  counsel,  who  charges  them  with 
collusion  with  the  plaintiff  in  the  attachments,  we  know  not  That 
would  have  been  matter  for  the  consideration  of  the  jury  when  the 
case  came  before  them.  But  the  question  is,  whether  the  defen- 
dants had  not  a  right  to  bring  the  records  of  the  attachments  before 
the  jury.  It  appears,  that  the  plea  of  payment,  put  in  by  the  de- 
fendants, did  not  let  them  in  to  make  the  defence  which  they  in- 
tended. They  stood  then,  in  the  predicament  contemplated  by  the 
act  of  21st  March,  1806,4  Sm.  L.  328,  by  which  it  was  enacted, 
that  the  defendant  may  alter  his  plea  or  defence  during  the  trial, 
provided  that  if  by  such  alteration  the  plaintiff  is  taken  by  surprise,, 
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the  trial  shall  be  postponed  till  the  next  court.  I  am  of  opinion, 
that  under  this  act  of  assembly,  the  defendants  were  entitled  to  an 
alteration  of  their  pleas,  and  therefore  there  xvas  error  in  the  refu- 
sal of  the  court,  to  permit  the  alteration.  The  judgment  is  to  be 
reversed  and  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[LAirci8T£B,  MAY,  1824.] 

BAMBAUGH  against  BAMBAUGH. 

IN    ERROR. 

A  deed,  granting1  in  the  premises,  an  estate  "to  A.  and  B. ,  and  to  their  heirs  and 
assigns,"  but  in  the  habendum,  "  to  the  said  A.  and  B  ,  their,  and  each  of  their  heirs 
and  assigns,  to  the  only  proper  use  and  behoof  of  the  said  A.  and  B.,  their,  and 
each  of  their  heirg  and  assigns  for  ever,"  passes  to  the  grantees,  an  estate  as  te- 
nants in  common,  and  not  as  joint  tenants,  independently  of  the  act  of  31st  March, 
1812. 

That  act  extends  to  estates  in  joint  tennancy,  which  were  in  existence  at  the  time  it 
was  passed,  and  is  not  forbidden  by  the  constitution  of  Pennsylvania. 

APPEAL  from  the  Orphans'  Court  of  Dauphin  county. 

Elder,  for  the  appellant,  cited,  4  Dall.  347.  Wharf.  Dig.  174. 
PL  37,  38.  Wager  \.  Wager,  1  Serg.  Sf  Rawle,  374.  Act  of 
31st  March,  1812,  Purd.  Dig.  303.  Contention  of  Pennsyl- 
vania, Jlrt.  9  Sect.  1,  3, 10,17,  26.  Vanhorn's  Lessee  v.  Dorrance, 

2  Dall.  304.  Martinv.  Smith,  5  Binn.  16.  Galbraithv.Galbraith, 

3  Serg.  $  Rawle,  392.     2  Browne  Rep.  31.     6  Cranch,  135.     7 
Cranch,  164.     2  Yeates,  459.     Robinson  v.  Martin,  2  Yeates, 
525. 

Fisher,  for  the  appellee,  referred  to  3  Binn.  19.  Caines  v. 
d rant,  5  Binn.  119.  1  Ld.  Raym.  623.  Hob,  172.  2  Salk, 
1 11,  45G.  Bl.  Com.  183.  3  Cruise  Dig.  431. 

The  opinion  of  the  court  was  delivered  by 

Tn.r.M.MAN,  C.  J.  This  is  an  appeal  from  the  Orphans'  Court 
of  Dauphin  county,  and  the  matter  in  dispute  is  reduced  to  a  sin- 
gle point,  viz:  whether  Conrad  Bambaugh  died  seized  in  fee,  of 
an  undivided  moiety,  which  descended  to  his  heirs,  of  a  tract  of 
land,  conveyed  to  him  and  his  son,  Abraham  Bambaugh,  (the  ap- 
pellant,) by  a  deed,  from  Christian  Flcckinger  and  wile,  dated 
the  2^d  of  Slpril,  1800.  The  appellant  contends,  that  by  this 
deed,  he  and  his  father  took  an  estate  \njointenancy,  in  fee.  On 
the  other  hand,  it  is  said  by  the  appellee,  that  the  estate  was  in 
common.  The  material  parts  of  the  deed,  are  as  follow*:  In  the 
jtri'iniscsy  the  estate  is  granted  "  to  the  said  Conrad  and  Abraham 
Bambaugh,  and  to  their  heirs  and  assigns;"  but  the  habendum  is. 


193  SUPREME  COURT  [Lancaster, 

(Bombaugh  v.  Bombaugh.) 

•'to  the  said  Conrad  and  Abraham,  their,  and  each  of  their  heirs 
and  assigns,  to  the  only  proper  use  and  behoof  of  the  said  Conrad 
and  Abraham,  their,  and  each  of  their  heirs  and  assigns  for  ever." 
Taking  the  whole  deed  together,  the  intention  is  quite  clear,  that 
there  shall  be  no  survivorship,  but  the  estate  shall  go  equally  to 
the  heirs  of  each.  Now,  this  is  a  tenancy  in  common.  It  is  un- 
necessary to  cite  cases  on  a  point,  which  I  consider  clear.  I  will 
mention  but  one,  Galbraith  v.  Galbraith,  which  was  decided  by 
this  court,  3  S.  4*  R-  392,  and  is  stronger  than  that  before  us.  There 
the  land  was  given  in  the  premises,  "to  the  grantees,  or  any  of 
them,  their,  or  any  of  their  heirs  or  assigns,  habendum  to  them, 
their  heirs  and  assigns  for  ever."  This  was  held  to  be  a  tenancy 
in  common.  The  inconvenience  of  jointenancy,  has  induced  the 
courts  to  seize  on  every  expression  which  indicates  an  intention  to 
give  a  separate  interest  to  each.  It  is  our  opinion,  therefore,  with- 
out doubt,  that  the  estate  which  passed  by  the  deed  in  question, 
was  a  tenancy  in  common.  But  even  if  it  had  been  a  jointenancy, 
the  case  of  the  appellant  would  have  been  none  the  better,  since, 
by  the  act  "concerning  jointenancy,"  passed  the  31st  of  March, 
1812,  5  Sm.  L.  395,  the  moiety  of  his  father  would  not  have  sur- 
vived to  the  appellant,  but  descended  to  the  heirs  of  the  father. 
By  this  act,  it  is  provided,  "that  if  partition  be  not  made  between 
jointenants,  the  parts  of  those  who  die  first,  shall  not  accrue  to  the 
survivors,  but  shall  descend,  or  pass  by  devise,  and  shall  be  subject 
to  debts,  charges,  curtesy  or  dower,  or  transmissible  to  executors, 
or  administrators,  and  be  considered  to  every  other  intent  and  pur- 
pose, in  the  same  manner  as  if  such  deceased  jointenants  had  been 
tenants  in  common.  Provided,  that  this  act  shall  not  be  taken  to 
effect  any  trust  estate."  It  is  conceded  by  the  counsel  for  the  ap- 
pellant, that  if  this  act  had  been  passed  previous  to  the  execution 
of  the  deed  under  which  he  claims,  the  moiety  of  his  father  would 
not  have  survived  to  him.  But  it  is  supposed,  that  the  act  did  not 
extend  to  estates  in  jointenancy,  then  in  existence,  because  it 
would  have  had  an  ex  post  facto  operation  on  such  estate.  The 
words  of  the  law  are  explicit,  and  comprehend  all  jointenants^ 
nor  have  we  any  reason  for  thinking,  that  it  was  intended  to  ope- 
rate only  on  estates  in  jointenancy  to  be  thereafter  enacted.  The 
truth  is,  that/the  doctrine  of  survivorship  was  so  little  known  to 
people  in  general,  and  so  abhorrent  to  their  feelings,  when  known, 
that  it  was  thought  best  to  get  rid  of  it,  at  once.  The  courts  had 
been  long  struggling  against  it,  but  were  unable,  without  a  dan- 
gerous prostration  of  established  principles,  to  go  as  far  as  they 
wished.  The  aid  of  the  legislature  was,  therefore,  necessary. 
There  is  no  force  in  the  argument,  that  the  operation  of  the  act  on 
existing  estates,  was  an  invasion  of  vested  rights.  Who  should 
be  the  survivor,  was  in  contingency,  and  in  the  meantime,  either 
jointenant  might  have  severed  the  estate,  by  legal  means,  without 
the  consent  of  his  companion.  The  act  of  assembly  did  for  t  heni, 
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at  once,  and  without  expense,  which  ninety-nine  in  a  hundred 
wished  to  be  done.  But  if  there  were  any  jointenants  wno  desired 
the  chance  of  survivorship,  they  might  have  it,  by  an  agreement 
for  that  purpose.  Now,  should  we  undertake  to  put  a  limitation 
on  the  plain  words  of  the  law,  we  might  do  an  irreparable  injury 
to  many,  who  reading  the  words  as  they  are  written,  have  sup- 
posed a  partition  unnecessary,  and  therefore,  have  died  without  ef- 
fecting it  Something  was  said  in  the  argument  of  this  cause, 
against  the  constitutional  power  of  the  legislature,  to  pass  an  act 
affecting  estates  then  in  existenee.  But  on  this  point  we  have  no 
doubt.  The  act  deprived  no  man  of  his  property.  Where  a  title 
had  already  accrued  b  survivorship,  it  remained  untouched.  The 
only  effect  of  the  law  was,  to  place  the  parties  on  an  equal  and  sure 
footing,  leaving  nothing  to  chance;  without  depriving  them,  how- 
ever, of  the  right  of  making  any  agreement  between  themselves, 
which  they  might  think  proper.  In  such  a  law,  there  is  nothing 
like  an  invasion  of  the  rights  of  property,  nor  any  thing  which  is 
forbidden  by  the  constitution  of  the  commonwealth.  \  It  is  the 
opinion  of  the  court,  that  there  is  no  error  in  this  record,  and 
therefore,  the  judgment  is  affirmed. 

Judgment  affirmed. 


MAT  29,  1824.] 

BUCKWALTER  against  The  UNITED  STATES. 

IK  ERROR. 

In  an  action  upon  the  act  of  congress  of  \9ti\April,  1816,  imposing  new  duties  on 
licenses  to  distillers  of  spirituous  liquors,  the  term  during  which  the  defendant  used 
the  still,  and  the  sum  claimed  for  double  duties,  should  be  stated  in  the  declara- 
tion ;  and  the  omission  to  state  them,  is  not  cured  by  verdict. 

A  declaration  demanding  two  distinct  penalties  and  double  duties  for  the  use  of  two 
separate  stills,  is  bad ;  the  use  of  the  stills  being  a  single  act,  for  which  a  single 
penalty  can  be  recovered. 

The  Court  of  Common  Pleas,  has  jurisdiction  of  actions  arising  under  the  act  of 
congress  iibove-me  ntioned. 

The  arbitration  act  of  20th  March,  1810,  does  not  embrace  actions  founded  upon  pe- 
nal statutes.  Therefore,  if  the  defendant  arbitrates  the  cause,  and  upon  an  award 
being  filed  against  him,  enters  an  appeal,  and  the  verdict,  on  the  trial  of  the 
appeal,  be  for  a  less  sum  than  the  award,  it  nevertheless  carries  costs. 

THE  United  States  brought  an  action  of  debt  in  the  Court  of 
Common  Pleas  of  Lancaster  county,  to  recover  a  penalty  for  dis- 
tilling without  license,  and  for  double  duties,  not  exceeding  two  hun- 
dred and  fifty  dollars.  The  declaration  calls  on  the  defendant  to 
answer  the  United  States  of  a  plea,  that  he  render  under  them  the 
sum  of  two  hundred  dollars,  which  to  them  he  owes,  and  from 
them  unjustly  detains.  It  then  sets  out,  that  by  the  act  of  cou- 
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gressof  19th'*#przV,  1816,  laying  new  duties  on  the  distilling  of  spi- 
rituous liquors,  it  is  enacted,  "  that  if  any  person  shall  after  the  30th 
day  of  June,  then  next  following,  use  or  cause  to  be  used  any  still 
or  stills  or  other  implements  as  aforesaid,  in  distilling  spirituous  li- 
quors, or  shall  be  the  owner  of,  or  have  under  his  superintendence, 
either  as  agent  or  otherwise,  any  still  or  stills,  or  other  implements, 
as  aforesaid,  which  shall  after  the  said  day  have  been  used  as  afore- 
said, without  having  a  license  therefor,  as  aforesaid,  continuing  in 
force  for  the  whole  time,  during  which  such  still  or  stills,  or  other 
implements,  as  aforesaid,  shall  have  been  thus  used,  or  shall  keep  dur- 
ing any  period  for  which  a  license  has  been  granted  to  such  person, 
any  still  or  boiler,  or  other  implements,  liable  to  duty,  in  their  fix- 
tures, in  a  situation  for  use,  without  having  first  obtained  a  license 
for  the  same,  agreeably  to  the  provisions  of  this  act,  every  such 
person  shall  forfeit  and  pay  the  sum  of  one  hundred  dollars,  to- 
gether with  double  the  amount  of  duties,  which  would  have  been 
payable  for  the  term,  during  which  such  still   or  stills,  or  imple- 
ments, as  aforesaid,  shall  be  thus  used  or  kept  in  a  situation  for 
use,  as  aforesaid,  had  the  said  still  or  stills,  or  implements,  as  afore- 
said, been  entered  according  to  the  provisions  of  this  act,  to  be  re- 
covered with  costs  of  suit."     The  declaration  then  proceeds  thus: 
"  And  the  United  States,  in  fact  say,  that  after  the  aforesaid  30th 
June,  and  before  the  institution  of  this  suit,  to  wit,  on  the  10th 
day  of  Jlpiil,  1817,  at  the  township  of  Caernarvan,  in  the*  county 
aforesaid,  the  said  John  Buckwalter,  then  and  there  did  use  a  cer- 
tain still,  in  distilling  spirituous  liquors,  of  the  capacity  of  ninety 
seven  gallons,  including  the  head  thereof,  and  had  under  his  super- 
intendence the  said  still,  which  after  the  said  day  was  used  as  afore- 
said, without  having  a  license  therefor,   whereby,  and  by  force  of 
the  act  aforesaid,  an  action  hath  accrued  to  the  said  United  States, 
to  have  and  recover  of  the  said  John  Buckwalter,  as  well  the  said 
forfeiture  of  one  hundred  dollars,  as  double  the  amount  of  duties, 
which  would  have  been  payable  for  the  term  during  which  such 
still  has  been  used,  had  the  same  been  entered  according  to  the  pro- 
visions of  this  act." 

The  second  count  of  the  declaration,  lays  another  offence,  and 
claims  another  forfeiture  of  one  hundred  dollars,  for  using  another 
still  of  the  capacity  of  sixty  three  gallons,  in  distilling  spirituous 
liqours,  and  claims  the  double  duties  in  totidem  verbis. 

The  cause  was  arbitrated,  under  a  rule  entered  by  the  defendant, 
and  the  arbitrators  awarded  the  sum  of  233  dollars  and  60  cents,  in 
favour  of  the  plaintiffs.  The  defendant  appealed  from  the  award, 
and  the  cause  afterwards  came  on  for  trial  in  the  Court  of  Common 
Pleas,  when  the  jury  found  a  verdict  for  the  plaintiffs  for  215  dol- 
lars and  14  cents;  200  dollars,  the  amount  of  the  two  penalties, 
and  15  dollars  and  14  cents,  the  amount  of  double  duties  claimed 
on  both  stills. 
On  motion  of  the  counsel  for  the  defendant,  the  court  below 
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granted  a  rule  to  show  cause  why  the  judgment  should  not  be  en- 
tered without  costs,  which  was  afterwards  discharged. 

On  the  argument  in  this  court,  Wright,  for  the  plaintiff  in  er- 
ror, contended, 

1.  That  the  Court  of  Common  Pleas  had  no  jurisdiction  of  the 
parties,  or  the  subject  matter  in  contest  in  this  suit.  Act  of  Con- 
gress of  19 th  April,  1816,  stc.  13,  14.   6  Laws  of  United  States, 
74.  Act  of  3d  March,  1815.  4  Laws  of  U.  S.  854. 

2.  That  if  the  court  had  jurisdiction,  it  ought  to  appear  upon  the 
record. 

3.  The  declaration  was  defective,  in  not  stating  the  length  of 
time  during  which  the  plaintiff  in  error  used  the  stills;  nor,  for 
what  length  of  time  he  was  liable  to  double  duties.     1  Ha.  Jib.  G3. 

4.  The  verdict  and  judgment  are  for  two  distinct  penalties,  and 
double  on  duties  two  stills  in  one  suit 

5.  The  declaration  does  not  conclude,  contra  formamstatuti. 
G.  The  judgment  for  costs  was  erroneous,  because  the  verdict  was 

less  than  the  award  of  arbitrators,  from  which  an  appeal  was  entered. 

Cham/)neysaindBttchanan,forthe  United  States,  inconsequence 
of  what  fell  from  the  court,  did  not  speak  to  the  first  and  second 
errors. 

With  respect  to  the  third  and  fourth  errors  assigned,  they  observ- 
ed, that  the  declaration  set  forth,  that  the  plaintiff  in  error,  used  the 
stills  without  license,  which  was  the  form  of  declaring,  generally  in 
use.  If,  however,  the  omission  to  state  the  time  during  which  they 
were  in  use,  was  a  defect,  it  was  one  which  was  cured  by  verdict, 
for  the  jury  could  not  have  found  a  verdict  for  the  plaintiffs,  if  the 
time  had  not  been  proved,  1  Chitty  on  PI.  402,  1  Sound.  228.  a. 
note  1.  1  Johns.  Rep.  276.  5  Mass.R.  26G.  1  Sell.  Pr.  481.  2  Id. 
40S.  5  Bac.  Ab.  349. 

5.  It  is  not  necessary  that  the  declaration  should  conclude  against 
the  form  of  the  statute,  for  the  act  is  set  out,  and  it  distinctly  ap- 
pears, from  the  whole  tenor  of  the  declaration,  that  the  offence  was 
committed,  in  violation  of  the  act.     It  is  enough  if  the  circum- 
stances are  so  stated  as  to  bring  the  offence  within  the  statute.  2 
Brown,  257.     11  Mass.  Rep.  279. 

6.  The  act  of  congress  expressly  gives  costs,  which  cannot  be 
taken  away  by  a  state  enactment.  Besides,  a  case  like  this,  found- 
ed on  a  penal  statute,  does  not  fall  within  the  provisions  of  the  ar- 
bitration law,  which  is  confined  to  civil  actions. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN.  J.  There  are  numerous  errors  assigned,  all  of  which 
it  is  unnecessary  to  consider,  as  there  is  one  objection  no  verdict 
could  cure.  There  is  no  precise  time  alleged,  during  which  the 
plaintiff  in  error  used  the  stills;  nor  an  averment  of  the  amount  of 
the  double  duties.  And  there  are  double  penalties  given  for  the 
same  offence.  The  infliction  is  not  of  several  penalties  for  every 
still  used,  but  for  the  use  of  any  still  or  stills,  or  other  implements 
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used  in  distilling  spirituous  liquors.  The  use  of  the  still  or  stills 
was  a  single  act,  for  which  one  single  penalty  only  can  be  recov- 
ered. The  judgment  shows  from  its  amount,  that  the  double  pe- 
nalties were  given.  It  is  a  verdict  and  judgment  on  the  whole  de- 
mand of  the  United  States,  for  two  forfeitures  claimed  by  them. 
If  there  were  two  separate  counts,  one  good  and  one  bad,  the  court 
would  award  a  venire  facias  de  novo,  to  enable  the  plaintiffs  to  pro- 
ceed on  the  good  count.  But  here  all  is  laid  in  one  count.  If  the 
unsound  part  were  mere  surplusage,  on  which  it  might  be  presumed 
the  jury  could  not  have  acted,  that  might  be  rejected.  But  this 
was  not  mere  surplusage,  it  was  an  allegation  of  substance,  that 
(he  defendant  had  forfeited  two  sums  of  money,  which  the  United 
States  claimed  ;  and  it  is  certain  that  they  have  obtained  a  ver- 
dict and  judgment  for  both.  Both  matters  were  actionable,  equal- 
ly so.  And  the  rule  is,  that  where  a  count  in  a  declaration,  con- 
tains a  sufficient  cause  of  action,  connected  however  with  matter 
insensible  and  void,  or  not  actionable,  it  would  be  intended  after 
verdict  for  plaintiff,  that  the  sum  given  is  only  for  that  part  which 
is  actionable,  15  Johns.  121.  But  where  the  plaintiff  declares  on 
a  contract,  consisting  of  several  parts,  and  among  other  breaches 
assigns  one,  which  from  his  own  showing,  could  not  have  taken 
place  before  the  action  brought,  if  damages  are  assessed  generally, 
the  court  cannot  intend  that  the  damages  were  only  given  for  the 
actionable  part.  2  JBinn.  287.  The  time  for  which  the  double  du- 
ties were  demanded,  and  the  sum  should  have  been  stated.  Even 
in  a  civil  action,  verdict  would  not  cure  that  defect.  It  is  a  defect 
in  title,  there  is  nothing  from  which  any  presumption  can  be  made. 
In  an  action  for  the  hire  of  a  horse,  without  saying  for  what  time, 
or  for  what  price,  it  would  be  bad  after  verdict.  But  this  is  an  ac- 
tion on  a  penal  statute,  where  greater  strictness  is  required,  and 
where  the  offence  must  be  laid  with  certainty.  Davy  v.  Ba- 
ker, 4  Burr.  2471.  By  the  act  for  preventing  bribery  at  parlia- 
mentary elections,  it  is  enacted,  "  that  if  any  person  shall  ask  or 
receive  or  take  any  money,  or  other  reward,  he  shall  forfeit  J§  500. " 
The  declaration  stated  the  very  words  of  the  act,  that  the  defen- 
dant did  receive  a  gift  or  reward,  without  stating,  what  he  receiv- 
ed or  took  as  a  reward.  There  was  a  verdict  on  the  general  issue 
for  the  plaintiff;  but  the  court  arrested  the  judgment.  Lord  MANS- 
FIELD, said  the  declaration  was  bad,  and  being^upon  a  criminal 
charge,  it  ought  to  have  been  laid  with  certainty;  that  being  after 
verdict  makes  no  difference;  it  may  be  taken  advantage  of  in  ar- 
rest of  judgment;  it  is  not  too  late.  And  Mr.  Justice  YEATES,  said 
it  is  clearly  bad,  it  ought  to  have  been  laid  with  certainty,  so  as  to 
be  pleadable  in  another  action.  For  this  reason  the  judgment  is  re- 
versed. 

On  the  matter  of  jurisdiction,  it  is  sufficient  to  observe,  this  court 
has  often  sustained  actions  on  penal  acts  of  congress,  for  the  penal- 
ty, where  the  penalty  is  made  recoverable  in  the  state  courts.  And 
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although  convenience  is  no  justification  for  the  usurpation  of  power, 
yet  as  the  court  does  not  see  how  this  conflicts  with  the  constitu- 
tion of  the  United  States,  the  inconvenience  may  be  considered; 
and  it  would  bean  intolerable  inconvenience  and  grievance,  in  an  ac- 
tion for  a  petty  penalty,  todraga  man  from  the  most  remote  corner  of 
the  state,  to  the  seat  of  the  federal  judiciary.  It  is  too  late  to  object  to 
the  defect  in  the  original  writ,  or  the  variance  between  that  and 
the  declaration.  1  Saund.  318.  It  must  after  oyer  of  the  writ,  be 
pleaded  in  abatement,  and  is  a  cause  of  demurrer;  certainly  it  is  not 
a  matter  of  error.  2  Binn.  76.  After  plea  pleaded,  it  is  too  late 
to  take  advantage  of  variance  between  the  writ  and  declaration.  12 
Johns.  430. 

The  writ  itself,  here,  if  advantage  had  been  taken  of  it  in  pro- 
per time,  is  defective.  All  actions  of  debt  must  be  for  numerical 
sums;  formerly  it  was  held,  that  if  a  less  sum  was  recovered  than 
that  demanded  in  the  writ,  it  was  fatal,  but  this  is  not  now  the  law; 
for  where  the  entire  sum  is  demanded,  and  it  is  shown  by  the 
counts  to  consist  of  several  distinct  items,  or  where  it  is  diminished 
by  extrinsic  circumstances,  this  is  good.  8  Wheat.  294. 

So,  where  the  penalty  consists  of  not  one  entire  act,  but  the 
amount  depends  on  its  continuance,  as  here,  double  duties  for  the 
time  a  still  is  used  without  license,  there  you  may  recover  a  less 
sum,  1  Peters  Rep.  145;  but  where  it  is  for  one  single  act,  with  an 
ascertained  penalty,  the  writ  must  be  precise,  and  for  that  sum;  for 
instance,  marrying  a  minor  without  the  license  of  his  parents;  or, 
as  here,  using  a  still.  But  in  all  cases  of  debt,  except  under  the  state- 
ment law,  which  gives  the  form  of  writ,  where  a  plaintiff  claims  a 
debt  on  contract,  the  writ  must  be  for  a  certain  sum;  the  object  of 
the  action  being  to  recover  a  sum  of  money  eo  nomine. 

As  to  the  costs  claimed  by  the  plaintiff  in  error,  for  the  costs 
recovered  on  the  arbitration  against  the  United  States,  be- 
sides the  insurmountable  difficulties  of  rendering  a  special  judg- 
ment against  the  United  States,  all  the  proceedings  before  the 
arbitrators  were  coram  non  judice.  Debt  for  a  penalty  on  a 
penal  statute,  is  not  within  the  arbitration  law;  it  only  embraces 
civil  suits  or  actions.  An  action  for  a  penalty  inflicted  for  an 
offence,  is  not  a  civil  action.  In  Davy  v.  Baker,  before  cited, 
the  action,  such  as  this,  is  called  a  criminal  charge,  and  not  a  civil 
action,  unless  there  is  a  special  provision.  Statutes  of  amendment 
do  not  extend  to  penal  actions;  but  there  is  no  difference  between 
penal  and  other  actions,  as  to  judgments  at  common  law.  The  act 
of  21st  of  March,  1806,  allowing  amendments  after  jury  sworn, 
does  not  extend  to  this  speciesof  action,  but  only  toactions  for  money 
owing,  or  due,or  for  damages  by  trespass  or  otherwise.  It  is  as  far 
from  the  word,  as  it  is  from  the  spirit  of  the  arbitration  law,  to 
include  penal  actions.  An  offender  cannot  say  to  the  United 
States,  or  to  the  state,  I  will  arbitrate  this  matter  with  you.  Now, 
as  the  arbitration  was  entered  by  plaintiff  in  error,  and  appeal  by 
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him,  it  is  unreasonable  that  he  should  recover  costs,  which  have 
been  caused  by  his  own  erroneous  proceedings.  This  action  falls 
within  none  of  the  provisions  of  the  arbitration  law;  all  that  was  a 
mere  nullity.  The  court,  therefore,  only  order  judgment  of  re- 
versal. 

Judgment  reversed. 


[LAHCJLSTEH,  MAT  29,  1824.] 

WIKE  against  LIGHTNER. 

IN    ERROR. 

Evidence  to  discredit  a  witness,  must  go  to  his  general  character,  and  not  to  parti- 
cular acts  of  misconduct. 

A  witness  called  to  discredit  another  witness,  cannot  be  asked :  "  Have  you  ever 
heard,  of  others,  whether  he  was  a  dishonest  man,  or  bore  a  bad  character  ?" 

If  a  witness  on  being  asked,  whether  he  would  believe  a  witness  who  had  been  ex- 
amined on  the  opposite  side,  on  his  oath,  answer,  "  I  would  not  place  as  much 
confidence  in  his  testimony,  as  in  that  of  a  man  of  integrity,"  it  is  not  evidence. 

ON  the  trial  of  this  cause,  in  the  Court  of  Common  Pleas  of 
Lancaster  county,  one  York  Frever  having  been  examined  as  a 
witness  of  the  part  of  the  defendant,  the  plaintiff,  for  the  purpose 
of  discrediting  him,  offered  in  evidence  the  deposition  of  George 
Thompson,  which  contained  the  following  questions  and  answers: 

Question  by  the  plaintiff. — What  is  the  general  character  of 
York  Frever,  negro,  or  do  you  know  him  ? 

•Answer. — I  do  not  know  him  by  the  name  Frever,  but  I  know 
Slack  York,  who  gave  evidence  in  a  case  of  William  Light ner 
and  others  against  Wike,  about  twelve  years  ago;  he  worked  for 
me  three  days;  and  from  his  conduct  during  that  time,  I  had  reason 
to  believe  him  not  to  be  an  honest  man. 

Question  by  plaintiff. — Have  you  ever  heard,  of  others,  whether 
he  was  a  dishonest  man,  or  bore  a  bad  character  ? 

•Answer. — I  heard  others  say,  that  he  was  a  bad  fellow. 

Question  by  plaintiff.  — Would  you  believe  him  on  his  oath  ? 

^Answer. — I  could  not  place  so  much  confidence  in  his  testimony, 
as  in  that  of  a  man  of  integrity. 

The  court,  on  an  objection  being  made  by  the  counsel  for  the 
defendant,  refused  permission  to  read  the  deposition,  and  a  bill  of 
exceptions  to  their  opinion  was  tendered  and  sealed. 

Jenkins  and  Hopkins,  for  the  plaintiff  in  error,  admitted,  that 
the  answer  to  the  first  interrogatory  was  properly  rejected,  but  in- 
sisted, that  the  last  two  were  good  evidence.  They  tended  to 
show,  that  the  witness's  moral  character  was  bad,  which  was 
sufficient.  To  ask  the  deponent,  whether  he  had  heard  others 
speak  of  him  as  a  bad  man,  or  as  bearing  a,  bad  character,  is  equi- 
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valent  to  asking  him  whatpeople  in  general,  say  of  him,  in  respect 
to  these  matters;  a  form  of  question  which  cannot  be  objected  to. 
It  is  difficult  to  make  some  witnesses  understand  what  is  meant  by 
general  character;  and  unless  the  question  be  put  in  different  ways, 
the  evidence  will  be  lost,  merely  because  the  question  is  not  un- 
derstood. Kimmel  v.  Kimmel,  3  Serg.  Sf  Rawle,  336.  Phill. 
Ev.2\\.  2  Hayw.  Rep.  300. 

Rogers  and  Buchanan,  for  the  defendant  in  error,  were  stopped 
by  the  court;  whose  opinion  was  delivered  by 

TILGHMAN,  C.  J.  The  error  assigned  in  this  case,  is,  the  re- 
jection of  certain  parts  of  the  deposition  of  George  Thompson,  a 
witness,  examined  in  the  court  below,  on  the  part  of  the  plaintiff. 
The  object  of  Thompson's  testimony  was,  to  discredit  a  witness 
of  the  name  of  York  Frever,  who  had  been  examined  on  the  part 
of  the  defendant.  The  first  interrogatory  put  to  Thompson,  was, 
*'  Whether  he  knew  the  general  character  of  Frever?"  This  was  a 
very  proper  question,  but  the  answer  of  the  witness  is  admitted 
not  to  be  evidence,  because,  instead  of  speaking  to  general  cha- 
racter, he  went  into  particulars.  The  second  interrogatory  was, 
"  Have  you  ever  heard,  of  others,  whether  he  was  a  dishonest  man, 
or  bore  a  bad  character:"  Answer,  "  I  heard  others  say,  he  was  a 
bad  fellow."  The  third  interrogatory  was,  *«  Would  you  believe 
him  on  his  oath?"  Answer,  "  I  could  not  place  so  much  confidence 
in  his  testimony,  as  in  that  of  a  man  of  integrity."  The  court 
would  not  permit  the  second  and  third  interrogatories,  with  the 
answers  to  them,  to  be  read  to  the  jury. 

The  law  on  this  subject,  is  accurately  laid  down  in  Kimmel  v. 
Kimmel,  3  Serg.  8?  Rawle,  336.     In  order  to  discredit  a  witness, 
you  can  examine  only  to  his  general  character.     The  first  inter- 
rogatory in  this  case,  was  strictly  proper,  and  every  thing  that  the 
witness  could  say,  on  the  subject,  might  have  been  said,  in  answer 
to  it     But  it  was  remarked  by  the  plaintiff's  counsel,  that  wit- 
nesses do  not  always  understand,  what  is  meant  by  general  cha- 
racter; and  therefore,  it  is  necessary  to  vary  the  question,  so  as  to 
adapt  it  to  their  comprehension.  That  is  true,  and  therefore,  there 
is  no  impropriety  in  proposing  the  question  in  various  forms,  so 
that  the  substance  be  retained.     But  you  must  never  depart  from 
general  character.     Now,  what  was  done  here  ?     The  first  ques- 
tion pointed  to  general  character  in  express  terms.     The  second 
went  to  what  was  said  by  others.    I  think  this  was  too  narrow.    It 
might  be  very  true,  that  the  witness  had  heard  others  speak  ill  of 
Frever,  and  yet  that  might  not  have  been  his  general  character. 
Two  or  three,  are  others.     There  are  few  men,  of  whom  some  do 
not  speak  well,  and  some  evil.     But  the  question  is,  what  is  said 
by  people  in  general.  That  is  the  true  point  of  inquiry,  and  every 
thing  which  stops  short  of  it,  is  incorrect  As  to  the  other  question, 
"  whether  the  witness  would  believe  Frever  on  his  oath,"  a  direct 
answer  would  not  be  objectionable,  provided  the  belief  was  founded 
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on  the  witness's  knowledge  of  his  general  character,  otherwise,  it 
would  be  nothing  to  the  purpose.  It  may  happen,  that  a  man  may 
have  knowledge  of  a  particular  fact,  which  would  induce  him  to 
disbelieve  another  on  his  oath.  But  such  a  disbelief  would  not  be 
evidence;  because  it  would  be  to  disparage  the  witness,  not  from 
his  general  character,  but  from  a  single  fact,  resting  within  the 
knowledge  of  an  individual.  In  the  case  before  us,  however,  the 
question  is  not  answered.  Thompson  does  not  say,  whether  he 
would  believe  Frever  on  his  oath  or  not,  but  only,  that  he  would 
place  less  confidence  in  his  testimony,  than  in  that  of  a  man  of  integ- 
rity. This  is  an  evasion  of  the  question,  an  equivocal  answer.  And 
moreover,  from  Thompson's  whole  deposition,  there  is  reason  to 
think,  that  the  want  of  confidence,  expressed  in  his  answer  to  the 
last  question,  was  founded,  not  on  Frever' s  general  character,  but 
on  his  ill  behaviour  during  three  days,  in  which  he  had  worked  for 
Thomson,  some  time  before.  I  am  of  opinion,  therefore,  that  the 
Court  of  common  Pleas  decided  right,  in  suppressing  the  second 
and  third  interrogatories,  with  the  answers  to  them.  The  judg- 
ment is  to  be  affirmed. 

Judgment  affirmed. 


[LAKCASTEH,  JCHE  7, 1824.] 

PINKUS  against  HAMAKER. 

IN  ERROR. 

On  a  contract  by  the  defendant  to  deliver  to  the  plaintiff,  at  the  defendant's  mill, 
a  quantity  of  flour,  at  a  certain  price,  payable  on  delivery,  the  plaintiff  cannot  main- 
tain an  action  for  the  non-delivery  of  the  flour,  without  proving  that  he  was  ready 
to  pay  for  it. 

FROM  the  record  of  this  case,  returned  on  a  bill  of  exceptions,  to 
the  District  Court  for  the  city  and  county  of  Lancaster,  it  appear- 
ed that  it  was  an  action  on  a  written  contract  without  seal,  by 
which  the  defendant  promised  to  deliver  to  the  plaintiff,  at  the  mill 
of  the  defendant,  one  hundred  and  eighty  barrels  of  superfine  flour, 
at  five  dollars  a  barrel,  pay  able  on  delivery.  The  declaration  stated 
the  contract,  and  then  averred,  that  the  plaintiff  requested  the  de- 
fendant to  deliver  the  flour,  and  was  ready  and  willing  to  pay  the 
stipulated  price,  and  to  receive  the  said  flour,  but  the  defendant  re- 
fused to  deliver  it.  On  the  trial  of  the  cause,  the  plaintiff  proved, 
that  his  agent  demanded  the  flour,  which  the  defendant  refused  to 
deliver;  on  which  the  defendant  offered,  and  the  court  permitted 
him  to  give  evidence,  that  when  the  agent  of  the  plaintiff  made  the 
demand  he  had  not  the  money  to  pay  for  the  flour.  To  the  ad- 
mission of  this  evidence,  the  counsel  for  the  plaintiff  excepted.  He 


May,  1824.]  OF  PENNSYLVANIA.  201 

(Pinkus  r.  Hamaker.) 

alsoexccpted  to  the  opinion  of  the  court  in  their  charge  to  the  jury 
on  two  points.  The  court  instructed  the  jury,  1.  That  the  defen- 
dant was  not  bound  to  deliver  the  flour,  before  he  received  the  mo- 
ney. 2.  That  it  was  incumbent  on  the  plaintiff  to  prove  that  the 
money  was  ready,  when  the  demand  of  the  delivery  of  the  flour 
was  made  by  his  agent. 

The  cause  was  argued  by  Jacobs  and  Buchanan,  for  the  plaintiff 
in  error;  and  by  Wright,  for  the  defendant  in  error. 

TILOHMAN,  C.  J.  after  statins;  the  case,  delivered  the  opinion 
of  the  court,  as  follows: — These  three  exceptions  depend  pretty 
much  on  the  same  principle.  The  contract  is  so  clear,  that  there 
is  no  mistaking  it.  The  delivery  of  the  flour,  and  payment  of  the 
money,  were  mutual  and  concurrent  acts;  and  neither  party  could 
demand  performance,  of  the  other,  without  performing,  or  being 
ready  to  perform,  his  own  part  The  declaration  is  accurately 
drawn — it  avers,  the  plaintiff's  readiness  to  pay  the  money, 
which  is  substance,  and  must  be  proved  before  he  can  recover.  It 
is  not  sufficient  to  show  that  the  defendant  refused  to  deliver  the 
flour — because,  granting  that  to  have  been  the  case,  the  plaintiff 
suffered  no  damage,  if  he  was  not  prepared  to  pay.  This  is  the 
truth  and  common  sense  of  the  case.  There  was  formerly  much 
technical  difficulty  about  mutual  and  indepcndant  covenants  and 
conditions  precedent;  and  great  strictness  with  regard  to  a  tender, 
by  the  party  who  demanded  performance  of  the  other.  But  re- 
peated modern  decisions  have  fixed  the  law  on  principles  which  ac- 
cord with  the  real  intent  of  the  parties,  and  dispense  with  an  ac- 
tual tender,  when  the  person  to  whom  the  tender  is  to  be  made, 
declares  that  he  will  not  receive  the  money,  or,  what  is  tantamount, 
that  he  will  not  perform  his  part  of  the  contract.  The  form  of  de- 
claration on  a  contract  of  this  kind,  will  be  found  in  1  Chitty  on, 
Plead  318;  and  the  law,  as  1  have  stated  it,  is  established  in  2 
Sound.  352,  n.  3,  and  the  cases  there  cited;  and  in  the  case  of 
Porter  v.  Hose,  decided  by  the  Supreme  Court  of  New  York,  12 
Johns.  209.  If  it  was  necessary  for  the  plaintiff  to  prove  that  he 
had  the  money  ready,  it  was,  of  course,  competent  to  the  defen- 
dant to  prove,  that  the  money  was  not  ready.  So  that  the  opinion 
of  the  District  Court  was  right,  in  all  respects.  I  am  of  opinion, 
therefore,  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


VOL.  xi.  2C 
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ROBERTS  against  HOPKINS. 

IN   ERROR. 

If  the  record  show  merely  that  a -verdict  was  returned  in  the  court  below,  in  favour 
of  the  plaintiff,  and  assessing1  damages,  "  subject  to  the  opinion  of  the  court  on  the 
facts  proved"  and  judgment  on  the  verdict,  without  more,  the  judgment  is  errone- 
ous and  must  be  reversed. 

THE  jury  before  whom  this  cause  was  tried  in  the  District  Court 
for  the  city  and  county  of  Lancaster,  on  the  7th  January,  1822, 
returned  a  verdict,  finding  "for  the  plaintiff  517  dollars  dama- 
ges, and  six  cents  costs,  subject  to  the  opinion  of  the  court." 

The  court  afterwards,  on  motion  of  the  counsel  for  the  plaintiff, 
which  was  opposed  by  the  defendant's  counsel,  directed  the  verdict 
to  be  amended,  according  to  the  entry  made  by  the  court  at  the 
time  it  was  rendered,  by  adding  to  it  the  words,  "on  the  facts 
proved."  On  the  verdict  thus  amended,  judgment  was  rendered. 

Wright  and  Ellmaker,  for  the  plaintiff  in  error,  insisted,  that 
no  judgment  could  be  entered  on  the  verdict  rendered  by  the  jury. 
Donner  v.  Lewis,  M.  S.  C.  decided  at  Lancaster  May  Term, 
1822. 

2.  If  the  verdict  was  intended  as  a  special  verdict,  the  facts  are 
not  sufficiently  set  forth,  to  enable  the  court  to  give  judgment  for 
either  party.  2  Tidd.  808,  9. 

Hopkins,  for  the  defendant  in  error,  said  that  this  writ  of  error 
ought  to  be  quashed.  The  case  was  summitted  to  the  court  below, 
on  the  facts  proved:  and  it  must  be  presumed  that  the  verdict  was 
so  taken  by  consent.  Where  the  parties  agree  to  submit  a  matter 
to  the  court,  their  decision  upon  it  is  not  subject  to  review  on  writ 
of  error.  3  El.  Com.  378.  14  Johns.  215.  Fuller  v.  Trevor,  8 
Serg.  Sf  Rawle,  529. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  In  this  case  the  jury  found  a  verdict  for  the 
plaintiff,  with  517  dollars  damages,  and  six  cents  costs,  "subject 
to  the  opinion  of  the  court  on  the  facts  proved."  What  these 
facts  were,  we  know  not;  so  that  it  is  impossible  for  us  to  say, 
whether  the  judgment  was  right  or  wrong.  If  such  a  verdict  could 
be  supported,  the  party  against  whom  judgment  was  given,  would 
be  cut  off  from  the  benefit  of  a  writ  of  error.  The  jury  have  no 
right  to  throw  the  facts  and  the  law,  on  the  court,  though  they  may 
find  the  facts  and  submit  the  law.  But  in  such  case,  the  facts  ap- 
pearing of  record,  either  party  may  have  a  writ  of  error.  In  the 
present  case,  nothing  is  found  absolutely.  The  damages  are  not 
assessed  absolutely,  but  subject  to  the  court's  opinion  on  facts  which 
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do  not  appear.  It  is  an  imperfect  verdict.  The  parties  may  sub- 
mit their  cause  to  the  court,  in  what,  manner  they  please,  by  con- 
sent; and  if  they  think  proper  to  submit  it,  so  as  to  preclude  each 
other  from  a  writ  of  error,  it  is  all  very  well.  But  nothing  of  that 
kind  appears  here.  We  find  nothing  on  the  record  but  the  verdict 
and  judgment.  In  the  case  of  Donner  v.  Lewis,  at  May  Term, 
1822,  there  was  a  verdict  for  the  plaintiff  in  an  ejectment,  "  sub- 
ject to  the  opinion  of  the  court,"  without  any  mention  of  facts. 
We  reversed  the  judgment  and  ordered  a  new  trial.  The  case  be- 
fore us  falls  within  the  same  principle.  A  reference  to  facts  proved, 
without  stating  these  facts,  is  no  better  than  if  facts  had  not  been 
mentioned  at  all.  It  is  the  opinion  of  the  court,  that  the  Judgment 
should  be  reversed  and  a  venire  de  novo  awarded. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 


[LANCASTER,  JUHX  7,  1824.] 

FORNEY  against  HALLAGHER. 

IN  ERROR. 

A  deposition  taken  by  consent  while  a  cause  is  depending  before  arbitrators,  from 
whose  award  an  appeal  has  been  entered,  cannot  be  read  in  evidence  on  the  trial 
of  the  appeal,  unless  the  witness  be  dead,  or  not  within  the  state. 

WRIT  of  error  to  the  Court  of  Common  Pleas  of  Lancaster 
county. 

The  only  question  presented  by  the  record  was,  whether  the  de- 
position of  John  Riley,  offered  in  evidence  by  the  plaintiff  below, 
nnd  rejected  by  the  court,  was  evidence.  This  deposition  was  ta- 
ken by  consent,  when  the  cause  was  depending  before  arbitrators, 
from  whose  award  the  defendant  appealed  to  the  Court  of  Common 
Pleas.  The  witness  was  living,  and  supposed  to  be  somewhere  in 
York  county,  when  his  deposition  was  offered  in  evidence. 

Porter  and  Hopkins,  for  the  plaintiff  in  error. 

Wright  and  Buchanan,  contra. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  When  a  cause  is  brought  into  the  Common 
Pleas,  by  an  appeal  from  the  award  of  arbitrators,  the  proceedings 
are  de  novo.  This  deposition,  therefore,  is  to  be  considered,  as  if 
taken  in  another  suit,  between  the  same  parties,  for  the  same  cause 
of  action.  This  is  putting  it  in  as  strong  a  point  of  light  for  the 
plaintiff,  as  it  will  bear,  for  the  consent  of  the  plaintiff  was  only, 
that  the  deposition  should  be  taken  in  the  cause  then  depending, 
viz:  before  the  arbitrators,  and  in  such  case,  the  general  rule  is, 
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that  the  deposition  would  be  evidence,  if  the  witness  were  dead. 
Miles  v.  0'  fJara ,  4  Binn.  111.  Richardson  v.  Stewartson's  Les- 
see, 2  S.  #  /?.  84.  Lightner  v.  JFifAe,  4  S.  fy  R.  205.  In  the  case 
of  Mogill  v.  Katiffman,  4  £  4*  •#•  319,  this  court  went  one 
step  further,  and  decided,  that  the  deposition  was  evidence,  though 
the  witness  were  living,  provided  he  was  not  within  the  state.  But 
there  was  no  ground  for  admitting  the  deposition  in  the  case  before 
us,  because  the  witness  was  living  within  the  state,  and  within  the 
jurisdiction  of  the  court.  I  am,  therefore,  of  opinion,  that  it  was 
properly  rejected,  and  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


,  JCNE  7,  1824.] 

Appeal  of  METZ  and  another,  Administrators  of  MALONY, 
from  the  Orphans'  Court  of  Lancaster  County. 

How  far  administrators  will  be  allowed,  in  the  settlement  of  their  account,  pay- 
ments made  by  them,  for  the  funeral  expenses,  boarding  and  lodging,  horse- 
keeping,  &c.  of  the  intestate. 

The  Orphans'  Court  have  power  to  open  and  re-examine  an  administration  account, 
at  any  time  during  the  term  at  which  it  was  settled. 

Where  two  administrators,  neither  of  whom  was  next  of  kin  to  the  intestate,  set- 
tled a  joint  account,  in  which  they  charged  themselves  with  the  amount  of  the 
inventory  they  had  previously  filed,  which  embraced  a  bond  and  book  debt  due 
to  the  intestate  from  one  of  the  administrators;  the  court  refused,  after  the  lapse 
of  four  years,  to  discharge  the  co-administrator  from  his  liability  for  this  debt, 
because  it  had  been  discovered  since  the  settlement  of  the  account  in  the  Or- 
phans' Court,  that  the  obligor  was  insolvent  at  the  time  of  the  intestate's  death. 

The  proper  time  to  claim  an  allowance  for  bad  or  doubtful  debts,  is  when  the  ad- 
ministration account  is  settled. 

CHRISTIAN  METZ,  Jr.  and  David  Cassell,  administrators  of 
William  Malony,  deceased,  entered  this  appeal  from  the  decree 
of  the  Orphans'  Court  of  Lancaster  county,  on  the  settlement  of 
their  administration  account. 

The  case  was  argued  in  this  court,  by  Hopkins,  for  the  appellant, 
who  cited,  1  Fern.  166.  2  *fttk.  177.  2  Fern.  463.  Free,  in  Ch. 
496.  1  P.  Wms.  83.  Guier  v.  Kelly,  2  Binn.  294.  Brown's 
Appeal,  1  Dull.  311.  3  Bl.  Com.  4.55:  and  by 

Norris,  for  the  appellees,  who  referred  to  Perkins  v.  Sounders, 
2  Hen.  #  Munf.  420.  2  Fonb.  ISO.  1  Fonb.  Ill,  116,  note  v. 
Powell  on  Cont.  263.  2  <Atk.  591. 

In  delivering  the  opinion  of  the  court,  the  CHIEF  JUSTICE  has 
rendered  any  other  statement  of  the  case  unnecessary. 

TILGHMAN,  C.  J.  This  is  an  appeal  of  Christian  Metz,  Jr. 
and  David  Cassel,  administrators  of  William  Malony,  deceased, 
from  the  decree  of  the  Orphans'  Court  of  Lancaster  county,  on 
the  settlement  of  their  administration  account.  The  account  was 


May,  1824.]          OF  PENNSYLVANIA.  205 

(Appeal  of  Metz  and  another,  Administrators  of  Malony,  from  the  Orphans'  Court 
of  Lancaster  county,) 

sent  by  the  register  of  wills,  before  whom  it  was  passed,  to  the 
Orphans'  Court,  where  it  was  read  on  the  2Gth  of  December,  1817, 
and  on  the  same  day,  several  exceptions  were  taken  to  it,  by  per- 
sons who  claimed  as  next  of  kin  of  the  intestate.  On  the  19th  oi' 
June,  1818,  the  exceptions  were  all  allowed,  except  one,  which 
related  to  the  commissions  of  the  accountants.  On  the  27th  of  June, 
1818,  the  administrators  petitioned  the  court  for  a  rehearing,  the 
exceptions  having  been  allowed  in  thoir  absence,  when  one  of 
them  was  sick  and  unable  to  attend.  The  court  granted  a  rule  on 
the  next  of  kin  to  show  cause,  why  there  should  not  be  a  rehear- 
ing, which  was  continued  till  the  16th  of  March,  1820,  when  they 
decided,  that  the  account  having  been  settled,  they  had  no  power 
to  open  it,  and  the  rule  was  discharged.  The  administrators  then 
entered  their  appeal  to  this  court.  The  articles  which  were  ex- 
cepted  to,  in  the  Orphans'  Court,  and  struck  out  of  the  account  of 
the  administrators,  by  the  decree  of  that  court,  were  three  accounts, 
distinguished  by  the  numbers,  6,  7,  and  9.  Number  6,  was  the 
account  of  John  Snyder,  against  the  deceased,  consisting  of  two 
items,  one,  of  461  dollars  68  cents,  for  two  years,  six  months,  and 
thirteen  days  board,  of  the  deceased;  the  other,  of  60  dollars  70 
cents,  for  expenses  of  the  funeral  of  the  deceased,  making  an  ag- 
gregate of  524  dollars  18  cents,  for  which  the  administrators 
claimed  credit,  having  been  paid  by  them.  The  account,  No.  7, 
for  which  also,  the  administrators  claimed  credit,  having  been  paid 
by  them,  was  an  account  of  Abraham  Metz,  against  the  deceased, 
for  keeping  his  horse  for  seven  years  and  one  month,  amounting  to 
446  dollars  25  cents.  The  account,  No.  9,  was  an  account  of  David 
Cassel,(one  of  the  administrators,)against  the  deceased, for  his  board, 
for  six  years,  amounting  to  1092  dollars.  We  have  received  evidence 
by  the  oaths  of  several  witnesses,  of  the  truth,  and  reasonableness 
of  these  accounts,  and  no  evidence  has  been  offered  to  the  con- 
trary. It  is  objected  indeed,  that  the  prices  charged  for  board  of 
the  deceased,  and  for  keeping  his  horse,  are  too  high,  but  there  has 
been  no  testimony  in  support  of  this  objection.  The  board  is 
charged  at  3  dollars  50  cents  a  week,  and  horse  keeping,  at  a  lit- 
tle more  than  60  dollars  a  year.  It  does  not  appear  to  us,  that  the 
charge  for  keeping  the  horse  is  extravagant,  and  as  for  the  board, 
so  much  depends  on  the  manner  in  which  a  man  is  treated,  and  the 
accommodation  he  receives,  that  it  is  not  easy  to  decide  on  the 
quantum  meruit.  The  deceased  appears  to  have  been  a  man  of 
singular  temper — an  old  bachelor,  who  had  worked  hard,  and  laid 
up  a  considerable  sum  of  money;  after  which,  he  determined  to 
spend  the  remainder  of  his  life  in  idleness,  or,  at  his  ease,  as  he 
expressed  it,  and  was  little  anxious  about  what  he  should  leave  to 
those  who  came  after  him.  Indeed,  he  had  no  great  cause  for  so- 
licitude on  that  head;  for,  who  are  his  next  of  kin,  or  whether  he 
has  any  kin,  in  this  country,  seems  to  be  matter  of  great  uncer- 
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tainty.  He  was  treated  kindly  by  his  landlords,  and  was  well  sa- 
tisfied; so  that  I  think  there  can  be  no  objection  to  liberal  allow- 
ances. When  the  cause  was  opened,  it  struck  me  as  a  suspicious 
circumstance,  that  a  man  who  had  the  command  of  money,  should 
leave  his  accounts  so  long  unpaid.  That  matter,  however,  has  been 
accounted  for.  Abraham  Metz,  and  David  Cassel,  were  both  in 
debt  to  the  intestate,  so  that  his  account  against  them,  at  the  time 
of  his  death,  overbalanced  their  accounts  against  him.  The  admi- 
nistrators have  credited  the  estate,  with  the  amount  of  the  debts 
due  from  these  persons,  and  charged  it  with  the  sums  due  to  them. 
When  the  Orphan's  Court  struck  these  charges  out  of  the  ac- 
count of  the  administrators,  they  were  not  present,  and  conse- 
quently, had  no  opportunity  of  supporting  them.  They  peti- 
tioned for  a  rehearing,  in  a  few  days,  and  during  the  same  ses- 
sion of  the  court.  And  it  really  does  appear  to  me,  that  they 
might  have  been  heard  without  any  breach  of  law ;  for  I  cannot  think, 
that,  the  hands  of  the  court  are  tied,  from  opening  an  account,  the 
moment  after  they  have  closed  it.  For  what  period  of  time  their 
power  to  open  an  account  continues,  I  mean  not  now  to  give  an 
opinion.  It  is  enough  for  the  present  occasion,  to  say,  that  I  am 
satisfied  they  have  power  to  open  and  re-examine  it  at  any  time 
during  the  same  term  at  which  it  was  settled.  With  regard  then, 
to  the  three  items  which  I  have  mentioned,  the  accounts  number  6, 
7,  and  9,  which  were  struck  out  of  the  account  of  the  appellants, 
by  the  decree  of  the  Orphans'  Court,  I  am  of  opinion,  that  they 
have  been  supported  by  sufficient  evidence,  and  should  therefore  be 
reinstated.  But  there  is  a  matter  of  much  greater  magnitude,  re- 
maining for  consideration.  The  appellants  settled  a  joint  account 
of  their  administration,  and  charged  themselves  with  the  sum  of 
2307  dollars  and  49  cents,  due  upon  bond,  and  book  account,  from 
David  Cassel,  one  of  the  appellants,  to  the  intestate.  It  is  now  re- 
quested by  Christian  Metz,  the  other  appellant,  that  he  may  be 
discharged  from  this  sum,  because  he  has  discovered,  since  the  set- 
tlement of  the  account  in  the  Orphans'  Court,  that  his  co-adminis- 
trator, Cassel,  was  insolvent,  at  the  death  of  the  intestate.  I  will 
not,  because  the  case  does  not  require  it,  give  an  opinion  on  the 
propriety  of  this  court's  acting  on  an  exception  which  was  not  ta- 
ken in  the  court  below.  Supposing  then,  for  argument  sake,  that 
there  is  no  objection  to  our  considering  the  exception  last  mention- 
ed, let  us  see  what  are  its  merits.  The  appellants  took  out  joint 
letters  of  administration,  and  in  a  short  time,  viz.  on  the  19th  Oc- 
tober, 1816,  returned  an  inventory,  amounting  to  5178  dollars  and 
63  cents,  composed  principally  of  debts  due  to  the  deceased.  By 
this  inventory,  it  appeared  that  Cassel,  one  of  the  administrators, 
was  largely  indebted  to  the  deceased,  a  circumstance,  which,  it 
must  be  presumed,  was  concealed  from  the  register  of  wills,  when 
he  granted  the  letters  of  administration;  for  it  cannot  be  supposed, 
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that,  had  he  been  informed  of  this  circumstance,  he  would  have 
committed  the  administration  to  a  man  who  was  a  debtor  of  the 
deceased,  and  not  of  his  kin.  The  two  administrators,  then,  (for 
I  cannot  separate  them,)  were  to  blame,  in  the  outset.  They  thrust 
themselves,  improperly,  into  this  office,  with  a  view,  no  doubt,  of 
making  profit  out  of  the  estate.  In  about  13  months,  after  the  re- 
turn of  the  inventory,  they  exhibited  an  account  of  their  adminis- 
tration, and  charged  themselves  jointly,  with  the  whole  amount  of 
the  inventory,  and  received  a  joint  compensation,  "  lor  their  time, 
trouble,  and  expense,  in  administering  the  estate. "  Had  there  been 
any  doubt  of  the  payment  of  any  of  the  debts,  with  which  they  had 
charged  themselves,  in  the  inventory,  that  was  the  time  to  claim 
an  allowance.  It  cannot  be  said,  that  they  were  ignorant  of  the 
legal  effect  of  settling  a  joint  account,  because  they  acted  under  the 
advice  of  very  able  counsel,  and  were  allowed  a  reasonable  sum  for 
his  opinion.  No  doubt  they  received  sound  advice  from  their  coun- 
sel in  matter  of  law.  But  with  their  private  affairs,  or  with  their 
solvency  or  insolvency,  he  had  nothing  to  do.  There  was  no  mis- 
take then,  as  to  their  rendering  themselves  jointly  liable  for  the  ba- 
lance of  their  account.  And  as  to  the  debt  due  from  Casse/,  his 
co-administrator,  Mel:,  took  upon  himself  to  guarantee  it;  or  ra- 
ther he  acknowledged  it  as  cash  in  the  hands  of  his  colleague  for 
which  he  himself  was  immediately  re>ponsible.  And  thus  the  mat- 
ter rested  for  four  years,  during  which,  no  complaint  was  heard 
from  Metz,  on  that  subject.  Hut  at  length,  he  alleged,  that  there 
was  error  in  the  administration  account,  in  charging  him  with  Cas- 
sel's  debt,  and  prayed  for  redress  in  that  particular,  on  the  ground 
of  information  he  had  received,  since  the  settlement  in  the  Or- 
phans' Court,  viz.  that  Cassel  was  insolvent  at  the  time  of  the  re- 
turn of  the  inventory.  To  listen  to  such  a  plea,  at  such  a  time, 
and  under  such  circumstances,  would  be  setting  a  most  dangerous 
precedent  The  truth  of  the  matter  is  simply  this:  When  the 
administrators  account  was  settled,  Metz  trusted  to  Cosset;  he  had 
a  right  to  trust  to  him,  and  in  consequence  of  making  himself  joint- 
ly liable,  those  who  were  interested  in  the  estate,  thought  them- 
selves sale,  and  toojc  no  steps  against  Cassel.  But  had  Metz  then 
exercised  the  right  which  he  certainly  possessed,  of  settling  a  se- 
parate account,  it  would  have  been  known,  that  Cassel  was  the 
person  to  be  looked  to,  for  his  own  debt;  and  no  one  can  now 
say,  that  it  might  not  have  been  secured.  Cassel's  situation  was 
this — he  was  largely  indebted,  and  possessed  of  large  real  proper- 
ty, which  was  then  very  high.  By  the  fall  of  real  property,  his 
estate  has  fallen  far  short  of  his  debts.  But  had  he  been  pressed  at 
the  time  of  settling  the  administration  account,  when  he  appears 
to  have  been  in  good  credit,  it  is  not  very  improbable  that  he  might 
have  found  security  for  payment  of  the  balance.  No  case  has  been 
cited,  where  an  administrator  has  been  relieved,  against  a  balance 
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with  which  he  has  charged  himself,  under  similar  circumstances; 
and  I  am  not  for  giving  the  first  precedent  in  this  instance.  My 
opinion  on  the  whole  of  this  case  is,  that  the  decree  of  the  Orphans' 
Court  be  reversed,  so  far  as  concerns  the  items,  No.  6,  7,  and  9, 
which  were  struck  out  of  the  credit  side  of  the  appellant's  account; 
and  that  in  all  other  respects  it  be  affirmed. 


[LANCASTER,  JtTJB  7,  1824.] 

ANDERSON  and  another,  Executors  of  PORTER  against  NEFF. 

A  plaintiff  executor,  who  has  paid  all  the  costs  which  have  accrued  or  which  may 
accrue  in  the  suit,  is  not  a  competent  witness,  without  having  released  the  com- 
missions to  which  he  may  be  entitled  on  the  money  to  be  recovered. 

If  a  deposition  be  objected  to  in  toto,  without  specifying  the  exceptionable  parts,  this 
court  will  not  reverse  the  judgment,  if  any  part  of  it  be  legal  evidence,  though 
other  parts  may  be  inadmissible.  This  is  the  general  rule,  to  which  there  may 
be  exceptions,  to  be  decided  on  as  they  arise. 

On  the  1st  May,  1807,  A.  executed  a  mortgage  to  B.,  which  was  duly  recorded.  On 
the  14th  March,  1815,  C.  entered  judgment  against  A.  for  2000  dollars,  by  virtue 
of  a  warrant  of  attorney  for  that  purpose.  There  was  some  evidence  of  a  parol 
agreement,  that  C.  was  not  to  enter  up  judgment  until  a  certain  time,  which  had 
not  expired  when  the  judgment  was  entered,  and  within  which  the  conveyance 
hereinafter  mentioned  was  made.  On  the  17th  March,  1815,  A.  conveyed  the 
mortgaged  premises  to  D.  for  the  consideration  of  2800  dollars,  2300  of  which  he 
paid,  and  agreed  to  pay  to  B.  the  mortgagee,  500  dollars,  the  balance  then  due 
on  the  mortgage,  and  to  lift  the  mortgage.  D.  in  his  lifetime  paid  part  of  the  ba- 
lance, and  the  residue  was  paid  after  his  death,  by  his  executors,  to  whom  an  as- 
signment of  the  mortgage  was  executed  on  the  23d  September,  1818.  The  pre- 
mises were  levied  on  and  condemned  under  &JI.  fa,  returnable  to  August  Term, 
1818,  issued  by  C.  the  judgment  creditor,  and  afterwards  sold  by  the  sheriff 
toC. 

Held,  that  D.  was  not  entitled  to  receive  out  of  the  purchase  money,  the  balance  due 
upon  the  mortgage,  at  the  time  of  the  conveyance  to  him,  but  that  C.  was  entitled 
to  retain  it. 

Quere.  Whether  the  regularity  of  a  judgment  can  be  inquired  into  in  another  suit, 
between  the  ptaintift  in  the  judgment,  and  the  alienee  of  land  bound  by  it  ? 

THIS  cause  was  commenced  in  the  Court  of  Common  Pleas  of 
Lancaster  county,  by  virtue  of  a  written  agreement,  in  these 
words: 

"  Agreement  to  enter  amicable  action  on  the  case  and  to  refer. 

T>  j.    *  a  ,}»„         nA  v™     o/l       Enter  amicable  action  in  the 
Robert  Jinderson  and  Samuel  \  ^  c  n  T>I         c  r 

J:  ,,  r,,     ,         .,,     Court  ot  Common  .rleas  oi  Lan- 

Pusev,  Executors  of  the  last  will  !  ,r         t     T, 

and  testament  of  Colonel  James  faster  couty,  to  November  Term, 
Porter,  deceased,  Johnv.Ne/,     1S1 9,  to  decide  the  folio  wing  con- 

M  J  troversy,  that  is  to  say : 

"Whereas  to  January  Term,  1815,  No.  391,  judgment  is  en- 
tered in  the  said  court,  in  favour  of  John  Neff,  against  Thomas 
Clark,  Esq.  on  the  14th  day  of  March,  1815,  for  the  sum  of  two 
thousand  dollars,  payable  in  sixty  days  after  date,  being  the  21st 
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of 'February,  1815.  And  whereas,  a  mortgage  was  executed  by 
Thomas  Clark  and  wife,  cm  the  first  day  of  May,  1807,  to  An- 
drew Walker,  for  the  payment  of  £  500,  on  which  a  balance  of 
500  dollars,  was  due  with  interest,  from  the  17th  March,  1815. 
And  whereas  the  tract  of  land  containing  about  137  acres,  situate  in 
the  townships  of  Colerain,  and  Little  Britain,  which  the  said  Tho- 
mas Clark  owned,  was  conveyed  by  him  since  the  date  of  the  said 
mortgage  and  the  entering  of  the  said  judgment,  to  the  said  James 
Porter,  now  deceased,  and  the  said  mortgage  has  since  his  death 
been  assigned  to  the  said  executors,  they  and  the  said  James  Por- 
ter, in  his  life  time,  having  paid  the  balance  due  on  the  said  mort- 
gage, to  the  said  Andrew  Walker.  And  whereas  the  said  tract  of 
land  above-mentioned  has  lately  been  sold  by  the  sheriff  of  Lan- 
caster county,  as  the  property  of  the  said  Thomas  Clark,  and  has 
been  purchased  at  the  sale  by  the  said  John  Neff.  And  whereas, 
it  is  now  disputed,  whether  the  balance  due  upon  the  said  mortgage, 
which  was  paid  by  the  said  Col.  James  Porter,  in  his  life  time, 
in  part,  and  by  the  said  executors  since  his  death,  or  the  amount 
of  the  above  stated  judgment  in  favour  of  the  said  John  Neff,  shall 
be  first  paid,  for  determining  which,  this  amicable  action  is  now  en- 
tered. And  it  is  hereby  further  agreed,  that  arbitrators  be  chosen 
this  day  to  determine  the  same.  That  the  said  arbitrators  be  cho- 
sen, and  their  proceedings  be  in  the  same  way  as  though  this  suit 
were  commenced  and  arbitrated  under  the  act  of  assembly,  regulat- 
ing arbitrations.  In  witness  whereof,  we  have  hereunto  set  our 
hands  and  seals. 

September,  13th,  1819. 

John  Neff,  [SEAL.] 

Robert  Anderson,        [SEAL.] 
Samuel  Pusey,  [SEAL.] 

To  GEORGE  B.  PORTER,  Esq.  Prothonotary. 
The  parties,  by  an  agreement  endorsed  on  the  above,  appointed 
live  arbitrators,  who  on  the  24th  December,  1819,  awarded,  "  That 
the  balance  due  on  the  mortgage  assigned  by  Andrew  Walker, 
to  the  executors  of  Col.  James  Porter  deceased,  shall  be  first  paid, 
which  balance,  with  interest,  calculated  to  this  day,  amounts  to 
635  dollars  58  cents,  with  costs  of  suit,  to  be  paid  by  the  defen- 
dant. "  The  defendant  appealed  from  the  award,  and  the  cause  was 
afterwards  tried  in  the  Court  of  Common  Pleas,  under  an  agree- 
ment of  counsel,  that  the  trial  should  be  on  the  merits,  upon  a  count 
for  money  had  and  received,  and  the  plea  of  non  assumpsit. 

On  the  trial,  the  counsel  for  the  plaintiffs,  after  having  read  the 
agreement  upon  which  the  action  was  instituted,  and  the  mortgage 
therein  referred  to,  offered  to  prove  that  the  said  mortgage  was  re- 
corded on  the  20th  November,  1807.  The  evidence  was  objected 
to  by  the  opposite  counsel,  but  admitted  by  the  court.  The  con- 
firmation of  the  sheriff's  sale,  and  the  sheriff's  deed  to  Neff,  to- 
gether with  several  other  matters,  which  it  is  not  necessary  to  men- 
VOL.  tfr.  2  D 
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tion,  were  likewise  offered  in  evidence  by  the  plaintiff's  counsel, 
objected  to  and  admitted  by  the  court.  Thejl.fa.  under  which 
the  property  was  levied  on  and  condemned,  was  returnable  to  Au- 
gust Term,  1818.  The  assignment  to  the  executors  of  Porter  was 
dated  September  23d,  1818,  and  recorded  on  the  following  day. 

In  the  course  of  the  trial,  the  counsel  for  the  plaintiffs,  offered 
Robert  Jinderson,  one  of  the  plaintiffs,  as  a  witness,  having  first 
required  the  prothonotary  to  tax  all  the  costs  which  had  accrued, 
or  which  in  his  opinion  might  accrue  in  the  cause;  which  was 
done,  and  the  amount  deposited  in  the  hands  of  the  prothonotary 
with  a  futher  sum,  sufficient  to  cover  all  the  costs  which  might  ac- 
crue in  the  Supreme  Court,  and  a  stipulation,  that  in  case  the 
said  Robert  Anderson  should  be  admitted  as  a  witness,  the  said  de- 
posit should  remain  in  the  hands  of  the  prothonotary,  inpaymentof 
the  costs  already  accrued,  or  which  might  accrue,  whatever  might 
be  the  final  determination  of  the  cause.  The  defendant's  counsel 
objected  to  the  admission  of  Mr.  Anderson,  and  the  court  sustain- 
ed the  objection.  The  plaintiffs'  counsel  then  offered  to  deposit  in 
the  hands  of  the  prothonotary,  a  further  sum  of  fifty  dollars,  for 
the  purpose  above-mentioned,  and  under  a  similar  stipulation,  and 
again  offered  Robert  Anderson  as  a  witness,  but  the  court  again 
rejected  him.  The  counsel  for  the  plaintiffs  then  offered  to  enter 
into  a  recognizance  in  the  penalty  of  1000  dollars,  conditioned  for 
the  payment  of  all  the  costs  which  ever  could  accrue  in  the  suit,  for 
the  purpose  of  enabling  Robert  Anderson  to  become  a  witness;  and 
then  offered  him  a  third  time;  but  the  court  rejected  him  and  sealed 
a  bill  of  exceptions  upon  each  rejection. 

Samuel  Dale,  Esq.  .who  was  one  of  the  arbitrators  by  whom 
this  cause  had  been  decided,  was  then  sworn  for  the  plaintiffs,  and 
stated:  That  one  little  thing  he  remembered  from  the  manner  in 
which  Mr.  Neff  told  it,  more  than  from  any  thing  else:  That  Pu- 
sey  and  Neff  appeared  before  the  arbitrators  and  stated  their  re- 
spective cases,  without  the  assistance  of  counsel:  That  Neff,  in 
speaking  of  the  bond  for  2000  dollars,  given  to  him  by  Thomas 
Clark,  observed,  that  Clark  gave  it  to  him  under  a  promise,  that 
he  would  not  enter  it  up  until  a  certain  time:  That  his  (Neff's) 
language,  was  nearly  this,  "  At  night  on  my  bed,  I  thought  there 
was  something  wrong  in  this  business.  I  was  uneasy.  I  said  John- 
ny, you  had  better  look  to  yourself.  I  think  you  had  better  take 
a  trip  to  Lancaster.  Accordingly,  next  day  I  got  up  and  went  to 
Lancaster,  and  entered  up  my  bond,  and  in  a  few  days  after  Clark 
executed  a  deed,"  the  witness  thought  he  said,  "to  Porter."  That 
Neff  said,  the  witness  proceeded,  that  the  judgment  was  entered 
before  the  day  the  agreement  would  have  been  out.  He  had  a  faint 
recollection  that  Neff  spoke  of  eight  days,  or  eight  weeks,  or  eight 
something.  He  understood  the  deed  was  made  between  the  time 
the  bond  was  entered  up  and  the  time  Neff  had  agreed  to  withhold 
it.  He  added,  that  he  could  not  recollect  all  that  passed.  His  re- 
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collection  was  pretty  distinct,  as  to  the  judgment  being  entered  up  - 
before  the   expiration   of  the  time  agreed  upon,  because  Nejf  ob- 
served, he  was  fortunate  in  going  to  Lancaster. 

The  counsel  for  the  defendant,  during  the  trial,  offered  in  evi- 
dence, the  deposition  of  Andrew  Walker,  to  the  admission  of  which 
the  plaintiff's  counsel  objected,  both  because  the  deposition  had 
not  been  taken  by  sufficient  authority,  and  because  the  whole  and 
every  part  of  the  subject  matter  of  the  said  deposition,  was  in- 
competent; but  the  court  overruled  the  objection,  and  permitted 
the  deposition  to  be  read,  except  those  parts  which  are  printed  in 
italics.  An  exception  was  taken  to  their  opinion.  The  counsel 
for  the  defendant ,  when  the  deposition  was  objected  to,  called  on  the 
opposite  counsel  to  specify  such  parts  of  it  as  they  deemed  excep- 
tionable. This  requisition  they  refused  to  comply  with,  and  the 
court  would  not  compel  them  to  do  so. 

The  deposition  of  Andrew  Walker,  was  to  the  following  effect: 
That  when  Clark  and  Porter  dealt  for  the  land,  Porter  became 
paymaster  to  him,  the  deponent.  Clark  sold  Porter  the  land, 
with  the  proviso,  that  he  would  pay  the  deponent  the  mortgage. 
Clark  requested  the  deponent  to  come  to  his  house,  and  they 
would  settle,  and  he  did  so. 

1st  Question  by  John  Neff:  Did  you  consider  the  mortgage 
satisfied,  when  Porter  gave  you  his  obligations? 

•ftnswer.  I  considered  Porter  able  enough.  We  agreed  that  the 
mortgage  should  be  lifted.  He  was  to  call  for  it,  and  if  he  could 
not  get  it,  I  was  to  assist  him. 

2d  Question.  Did  Porter  pay  you  any  money,  on  account,  before 
he  died? 

•Answer.  He  did. 

3d  Question.  How  much  money  was  due  from  Clark  to  you, 
when  Porter  gave  you  his  obligations? 

•Answer.  I  cannot  tell. 

4th  Question.  Did  you  consider  Clark '*  property  bound  to 
you  for  the  mortgage,  after  Porter  became  paymaster  to  you 
for  it/ 

Answer.  I  considered  Porter  able  enough.  I  still  considered 
it  bound,  until  I  was  paid. 

1st  Question  by  Samuel  Pusey.  Do  you  recollect  that  we  paid 
the  balance  of  the  notes  that  Porter  gave  you? 

Answer.   I  do. 

2d  Question  Do  you  recollect  the  year  in  which  Clark,  Por- 
ter, and  yourself  had  the  settlement? 

•Answer.  I  do  not:  but  the  obligation  will  show. 

After  the  evidence  on  both  sides  was  closed,  the  counsel,  both  of 
the  plaintiffs  and  the  defendant,  proposed  a  number  of  points  to  the 
court,  on  which  they  requested  the  jury  might  be  instructed. 

They  were  as  follows: — The  plaintiffs  points, 

1st.  That  on  the  14th  March,  1815,  the  day  on  which  the  judg- 
ment was  entered  by  John  Neff  against  Thomas  Clark,  the  mort- 
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gage,  executed  by  Thomas  Clark  to  Andrew  Walker,  and  re- 
corded, was  existing  in  full  force:  and  that,  therefore,  the  judgment 
of  John  Neff,  bound  only  the  equity  of  redemption  of  Thomas 
Clark,  in  the  land,  or  that  part  of  the  land  which  remained  after 
the  mortgage  should  be  satisfied. 

2d.  That  Thomas  Clark  and  wife  having  conveyed  the  mort- 
gaged premises  to  Col.  James  Porter  in  fee,  on  the  17th  March, 
1815,  he  took  them  subject  to  the  said  mortgage;  and  even  al- 
though the  jury  should  believe  the  testimony  of  Andrew  Walker, 
that  Thomas  Clark  and  Col.  Porter  agreed  that  the  latter  should 
become  the  paymaster  of  the  mortgagee,  and  that  he  accepted  him 
as  such,  yet  after  Andrew  Walker  had  received  the  mortgage 
money  from  Col.  Porter  and  his  executors,  it  became  in  equity, 
the  property  of  Col.  Porter  or  his  executors,  who  might,  if  he  or 
they  thought  proper,  have  it  assigned  to  him  or  them,  and  such  as- 
signment would  be  sufficient  to  give  him  the  proceeds  of  the  pro- 
perty sold  at  sheriff's  sale,  in  preference  to  John  Neff,  whose  judg- 
ment, when  it  was  entered,  only  bound  the  equity  of  redemption. 

3d.  That  if  the  jury  believe  the  testimony  of  Judge  Dale,  that 
John  Neff  admitted  before  the -arbitrators,  that  he  had  entered  up 
his  judgment  in  violation  of  his  agreement,  before  the  time  when  he 
ought  to  have  entered  it,  and  that  the  deed  from  Thomas  Clark  to 
Col.  James  Porter,  was  executed  before  the  time  when  'John  Neff 
could  legally  have  entered  up  his  judgment,  according  to  his  agree- 
ment, that  circumstance  is  conclusive  of  this  cause,  and  John 
Neff  is  bQund  to  pay  the  sum  in  dispute,  inasmuch  as  it  is  only  by 
the  violation  of  his  agreement  with  Clark,  that  he  can  have  any 
claim  in  this  cause. 

4th.  That  where  a  third  person,  to  whom  the  estate  of  a  mort- 
gagor has  been  conveyed  after  the  date  of  a  mesne  judgment,  dis- 
charges the  prior  mortgage,  he  is  entitled  to  stand  in  the  shoes  of 
the  mortgagee,  as  against  the  subsequent  judgment  creditor,  and 
may  take  an  assignment  of  the  mortgage  for  his  security;  the  dis- 
tinction being,  between  a  payment  made  by  the  mortgagor  himself, 
who  was  the  debtor,  and  a  person  who  has  purchased  his  estate  dona 
fide  and  for  value. 

The  defendant's  points: 

1st.  That  inasmuch  as  it  is  agreed  between  the  parties,  that  the 
mortgage  has,  since  the  death  of  Porter,  been  assigned  to  the  exe- 
cutors, they  and  the  said  James  Porter,  in  his  life  time,  having 
paid  the  balance  due  on  the  said  mortgage  to  Andrew  Walker,  it 
is  a  payment,  and  not  a  purchase  of  the  said  mortgage.  That  said 
mortgage  is  extinguished,  and  plaintiffs  cannot  recover. 

2d.  That  as  the  mortgage  and  judgment  were  liens  on  the  land 
purchased  by  Porter  from  Clark,  and  as  said  mortgage  was  paid 
by  Porter  and  his  executors,  it  is  an  extinguishment  of  the  mort- 
gage. That  the  assignment  to  Porter's  executors  vests  no  right 
of  action  in  the  plaintiffs,  and  that  a  personal  right  once  suspended 
as  gone  for  ever. 
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3d.  That  as  Porter  was  the  owner  of  the  land  on  which  the  mort- 
gage and  judgment  were  liens,  a  purchase  of  the  mortgage  by  For- 
ter,  or  his, executors,  would  be  an  extingishment  of  the  mortgage; 
that  at  any  rate  it  would  cease  to  be  a  lien  on  the  land,  and  that  it 
would  be  necessary  to  resort  to  Clark  for  payment  of  the  balance 
of  the  mortgage. 

4th.  That  Clark,  having  mortgaged  the  premises  to  Walker,  had 
nothingtosell  to  Porter  but  an  equity:  That  Neff's  judgment,  be- 
ingsubsequent  to  the  mortgage,  bound  only  that  equity,  and  as  that 
was  all  that  was  or  could  be  sold  under  Neff's  judgment  and  exe- 
cution, the  mortgagee,  or  any  person  claiming  under  him,  can  have 
no  claim  to  any  part  of  the  money  made  by  said  sale. 

5th.  That  from  the  case  as  stated  and  filed  of  record,  and  the 
proof  made  by  the  plaintiffs  and  defendant,  the  plaintiffs  are  not  en- 
titled to  recover,  butjudgment  should  be  rendered  for  the  defendant. 

6th.  That  as  the  property  was  sold  on  Neff's  execution,  the 
mortgagees  are  entitled  to  no  part  of  the  proceeds  of  the  sheriff's 
sale. 

7th.  That  as  it  is  not  stated  in  the  agreement  the  parties  filed  of 
record,  that  the  mortgage  was  recorded,  nor  that  the  sheriff's  sale 
was  confirmed  by  the  court,  nor  that  a  deed  properly  acknowledg- 
ed was  given  by  the  sheriff  to  Neff  for  the  property,  the  plaintiffs 
are  not  entitled  to  recover. 

3th.  That  from  the  case  as  stated  and  filed  of  record,  plaintiffs 
are  not  entitled  to  recover. 

ftth.  That  the  agreement  of  Clark,  Walker,  and  Porter,  being  to 
pay  and  lift  the  mortgage,  as  proved  by  the  testimony  of  Walker, 
the  mortgage  was  paid,  satisfied  and  extinguished,  at  the  time  of  the 
deed  to  Porter,  and  that  the  attempt  of  Porter  and  Walker  to  set 
it  up,  is  in  fraud  of  their  agreement,  and  would  be  a  complete  fraud 
both  upon  Clark  and  his  creditors. 

The  President  of  the  Court  of  Common  Pleas,  after  adverting  to 
some  of  the  leading  facts,  delivered  to  the  jury  the  following 
charge: 

The  defendant  seemed  to  consider  the  plaintiffs  as  not  at  liberty 
to  prove  any  other  facts  than  those  stated  in  the  agreement,  and 
have  requested  the  court  to  charge  you,  that  as  it  is  not  stated  in 
the  agreement  of  the  parties,  filed  of  record,  that  the  mortgage  was 
recorded,  nor  that  the  sheriff's  sale  was  confirmed  by  the  court, 
nor  that  a  deed  properly  acknowledged  was  given  by  the  sheriff  to 
Neff  for  the  property,  the  plaintiffs  are  not  entitled  to  recover. 

The  court  are  of  opinion,  that  if  there  was  nothing  more  in  the 
case  than  the  facts,  as  stated  in  this  agreement,  and  filed  of  record, 
the  plaintiffs  would  not  be  entitled  to  recover. 

But  the  court  decided,  that  the  agreement  was  nothing  more 
than  an  admission  of  the  facts'recited  in  it,  and  was  not  to  be  con- 
sidered as  a  statement  of  the  whole  case,,  so  as  to  preclude  the 
proof  of  such  other  matters,  by  either  party,  as  might  be  material 
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to  a  correct  decision  of  the  catwe,  and  did  not  contradict  the  facts 
stated  in  the  agreement.  We,  therefore,  admitted  the  other  testi- 
mony given  on  the  trial. 

Andrew  Walker,  whose  deposition  has  been  taken  on  the  part 
of  the  defendant,  testifies:  [His  Honour  here  slated  the  contents  of 
Andrew  Walker's  deposition.] 

Judge  DALE  testified  as  follows: 

[The  President  here  read  his  testimony.] 

The  question  for  your  consideration  is,  whether  under  the  evi- 
dence and  agreement,  your  verdict  ought  to  he  in  favour  of  the 
plaintiffs  or  the  defendant. 

We  are  asked  on  the  part  of  the  defendant,  to  charge  you  on 
three  points,  relative  to  the  effect  of  the  assignment  of  the  mort- 
gage to  the  executors  of  James  Porter.  They  are  these.  [He 
read  No.  1,  2,  and  3.] 

We  shall  answer  these  three  propositions  together.  The  law  is, 
that  where  the  equitable  and  legal  estate  are  united  in  the  same 
person,  the  former  is  merged  in  the  latter;  as  where  the  owner  of 
an  equity  of  redemption  pays  off  a  subsisting  mortgage,  and  takes 
an  assignment  of  it,  it  will  be  intended,  that  he  does  it  to  exonerate 
his  estate  from  the  incumbrance,  and  that  the  mortgage  is  extin- 
guished unless  it  is  made  to  appear,  that  he  has  some  beneficial  in- 
terest in  keeping  the  legal  and  equitable  estates  distinct. 

Where  a  third  person,  to  whom  the  estate  of  a  mortgagor  has 
been  conveyed  after  the  date  of  a  mesne  judgment,  discharges  the 
prior  mortgage,  he  is  entitled  to  stand  in  the  place  of  the  mort- 
gagee, as  against  the  subsequent  judgment  creditor,  and  may  take 
an  assignment  of  the  mortgage  for  his  security  ;  the  distinction 
being  between  a  payment  made  by  the  mortgagor  himself,  who  was 
the  debtor,  and  a  person  who  has  purchased  his  estate  bonafide, 
and  for  value.  Whether  there  are  any  circumstances  in  the  case 
to  show,  that  the  two  estates,  viz:  the  legal  and  the  equitable, 
should  be  kept  distinct,  is  a  matter  for  the  jury  to  judge  of  under 
the  evidence.  Unless  some  satisfactory  reason  for  keeping  up  the 
distinction  clearly  appears,  we  ought  to  adopt  the  ordinary  and  na- 
tural conclusion,  that  when  the  owner  of  the  equity  of  redemption 
pays  off  a  subsisting  mortgage,  he  does  it  to  exonerate  his  estate. 
We  ought,  as  a  general  rule,  to  follow  the  principle,  that  in  the 
union  of  the  equitable  and  legal  estates  in  the  same  person,  the 
;  former  is  merged  and  extinguished.  But  where  there  is  a  special 
agreement  between  all  the  parties  interested,  that  the  mortgage 
shall  be  paid  off  by  the  person  holding  the  legal  estate,  there  must 
.  be  an  end  of  all  further  doubt  or  difficulty  upon  that  point. 

If  you  believe  the  testimony  of  Andrew  Walker,  and  are  satis- 
fied that  Porter  was  to  pay  off,  and  lift  the  mortgage,  it  is  the  opi- 
nion of  the  court,  that  the  mortgage  must  be  considered  as  paid, 
satisfied  and  extinguished,  at  the  time  of  the  deed  to  Porter,  so 
Jar  as  respected  Clark  and  his  assigns,  and  that  any  attempt 
on  the  part  of  Porter  and  Walker  to  set  it  up,  would  be  in  fraud" 
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of  the  agreement,  and  a  fraud  upon  Clark  and  his  creditors; 
and  after  such  an  agreement,  no  assignment  made  to  him  or 
to  his  executors,  would  be  sufficient  to  entitle  them  to  the  pro- 
ceeds of  the  property  sold  at  sheriff's  sale,  in  preference  to  John 
Neff. 

On  the  part  of  the  plaintiffs,  we  are  requested  to  charge  you, 
that  if  you  believe  the  testimony  of  Judge  DALE,  that  John  Neff 
admitted  before  the  arbitrators,  that  he  had  entered  up  his  judg- 
ment in  violation  of  his  agreement,  before  the  time  when  he  ought 
to  have  entered  it,  and  that  the  deed  from  Thomas  Clark  to  James 
Porter,  was  executed  before  the  time  when  John  Neff  could  le- 
gally have  entered  up  his  judgment,  according  to  his  agreement, 
that  circumstance  is  conclusive  of  this  cause,  and  John  Neff  is 
bound  to  pay  the  sum  in  dispute,  inasmuch  as  it  is  only  by  the  vio- 
lation of  his  agreement  with  Clark,  that  he  can  have  any  claim  in 
this  cause. 

In  the  first  place,  you  are  to  ascertain  whether  in  fact  the  judg- 
ment was  entered  before  the  time  agreed  upon,  because  it  appears 
from  the  record,  that  the  bond  was  dated  on  the  21st  of  February, 
1815,  and  the  judgment  was  not  entered  until  the  14th  of  March, 
1815,  twenty -one  days  after  the  date  of  the  bond.  But  supposing 
there  was  a  departure  from  the  agreement,  I  do  not  think,  that  we 
can  consider  the  judgment  as  a  nullity.  If  it  were  irregularly  enter- 
ed, parties  interested  had  their  legal  remedy,  to  have  the  irregula- 
rity corrected  ;  but  after  the  proceedings  which  have  taken  place 
under  that  judgment,  it  is  now  too  late  to  invalidate  it  in  this  col- 
lateral way,  and  it  ought  to  be  considered  as  a  good  and  valid  judg- 
ment. 

As  to  the  effect  of  Nejf's  judgment,  and  the  sale  under  it.  It  is 
certain,  that  on  the  14th  of  March,  1815,  the  day  on  which  the 
judgment  was  entered  by  Neff  against  Clark,  the  mortgage  exe- 
cuted by  Clark  to  Walker,  and  recorded,  was  existing  in  full  force, 
and  that,  therefore,  the  judgment  of  John  Neff,  bound  only  the 
equity  of  redemption  of  Thomas  Clark  in  the  land,  or  that  partoi' 
the  land  which  remained  after  the  mortgage  should  be  satisfied. 

The  purchaser  at  sheriff's  sale,  purchases  only  the  title  of  the 
debtor,  whatever  it  may  be.  If  he  has  but  an  equity,  the  pur- 
chaser acquires  no  more.  The  sheriff  sells  the  interest  of  the  de- 
fendant in  the  execution;  he  cannot  give  a  better  title  than  the  de- 
fendant himself  had.  He,  therefore,  could  not  sell  or  affect  Wal- 
ker's interest.  His  interest  was  paramount,  and  could  not  be  pre- 
judiced. But  with  respect  to  the  proceeds  of  the  sale  of  property 
mortgaged,  or  subject  to  prior  judgments,  unless  it  be  sold  subject 
to  those  liens,  they  must  be  applied  to  the  payment  of  them  in  the 
order  of  priority. 

But  if  the  purchaser,  or  the  sheriff,  refuse  to  pay  the  proceeds  to 
the  lien  creditors,  I  apprehend  the  legal  remedy  would  not  be  the 
one  now  adopted.  And,  therefore,  supposing  the  mortgage  unex- 
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tinguished,  and  unsatisfied,  were  it  not  for  the  agreement  of  the 
parties,  this  action  would  not  be  sustainable.  The  proper  remedy 
would  be  a  scirc  facias,  or  other  process,  by  which  the  property 
purchased  by  Neff,  would  be  made  answerable  for  the  lien  of  the 
mortgage.  But  the  agreement  of  the  parties  alters  the  case.  They 
have  agreed,  that  in  this  action  it  shall  be  determined,  whether  the 
bakmce  due  upon  the  mortgage,  which  was  paid  by  the  said  Col. 
James  Porter,  in  his  life  time  in  part,  and  by  his  executors  since 
his  death,  or  the  amount  of  the  judgment  in  favour  of  John  Nejf, 
shall  be  first  paid,  and  that  this  question  shall  be  tried  upon  its  me- 
rits on  a  count  for  money  had  and  received,  and  upon  the  plea  of 
non  assumpsit. 

If,  therefore,  you  are  satisfied,  that  the  mortgage  was  extin- 
guished by  the  agreement  of  James  Porter,  or  by  the  subsequent 
payment,  you  will  find  for  the  defendant.  If  you  are  convinced, 
that  it  was  the  intention  of  the  parties,  that  the  mortgage  should 
continue  a  charge  upon  the  land;  you  will  find  for  the  plaintiffs. 

Porter,  for  the  plaintiffs  in  error,  when  about  to  argue  the  errors 
assigned  in  the  1st,  2d,  and  3d  bills  of  exceptions,  founded  on  the 
rejection  of  the  testimony  of  Robert  Anderson,  was  informed  by 
the  court,  that  this  point  had  already  been  decided  during  the  pre- 
sent term,  upon  which  he  abandoned  these  exceptions. 

4.  The  deposition  of  Andrew  Walker  was  improperly  rejected. 
The  party  objecting  to  a  deposition,  is  not  bound  to  point  out  the 
parts  which  are  exceptionable.     The  burthen  should  fall  on  him 
who  offers  it.     It  is  his  duty  to  strike  out  at  his  peril,  all  illegal 
evidence. 

5.  The  court  did  not  answer  all  the  questions  submitted  to  them 
on  behalf  of  the  plaintiffs  in  error,  particularly  the  second  point, 
and  so  far  as  they  have  answered  them,  they  have  done  so  errone- 
ously.    It  is  perfectly  clear,  that  a  prior  satisfied  incumbrance  may 
be  brought  in  for  the  protection  of  a  subsequent  bona  fide  pur- 
chaser, without  notice  of  the  defect  of  title.   Powell  on  Mort.  513, 
657,658.    Sugden,  519.    S  Johns.  1GS.    Hamilton  v.  Callender, 
1  Dall.  420.     His  situation  resembles  that  of  a  surety,  who  has 
paid  the  debt  of  his  principal,  and  who  is  entitled  to  stand  in  the 
place  of  the  creditor,  and  receive  all  the  advantages  to  which  he 
was  entitled.     Clason  v.  Morris,  10  Johns.   525.     Having  ob- 
tained an  assignment,  Porter  occupied  the  situation  of  the  mort- 
gagee, and  as  the  property  was  subject  to  the  mortgage  when  the 
plaintiff  entered  his  judgment,  he  cannot  now  be  placed  in  a  better 
situation  than  he  then  was. 

6.  The  court  below  erred  in  charging,  that  the  plaintiff's  judg- 
ment was  a  lien  from  its  date.     It  was  entered  in  violation  of  his 
positive  agreement,  and  therefore,  must  be  considered  as  operating 
only  from  the  time  at  which  he  was  entitled  to  enter  it.     This  be- 
ing subsequent  to  the  deed  to  Porter,  the  land  in  his  hands  could 
not  be  affected  by  it. 
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We  further  complain,  that  the  court  took  the  whole  matter  from 
the  jury. 

•:rs  and  Jenkins,  for  the  defendant  in  error. 

1.  The  case  was  submitted  to  arbitrators  on  a  statement  of  facts, 
and  it  was  afterwards  agreed  to  try  it  on  its  merits.     The  case 
stated  in  the  agreement,  to  which  the  parties  ought  to  have  been, 
confined,  mentioned  the  mortgage,  but  was  silent  as  to  its  being 
recorded.     The  action^  therefore,  cannot  be  maintained. 

2.  Taking  the  case,  however,  upon  the  whole  of  the  evidence, 
the  plaintiffs  in  error  ought  not  to  succeed.     The  mortgage  was  re- 
corded,  and    was  prior  to  the  defendant's  judgment.     After  his 
judgment,  Clark  conveyed  to  Porter  for  the  consideration  of  2,800 
dollars.     The  bargain  was,  that  Porter  should  pay  the  amount  due 
upon  the  mortgage  to  Walker,  which  was  to  be  deducted  from  the 
purchase  money.     Porter  paid  2,300  dollars,  and  was  to  pay  500 
dollars  more.     Unless,  therefore,  he  pays  what  was  due  upon  the 
mortgage,  he  does  not  pay  the  whole  of  the   purchase  money. 
Porter  gave  to  Walker  a  bond  for  the  balance  due,  and  he  now 
endeavours  by  an  ingenious  operation,  to  put  this  sum  of  500  dol- 
lars into  his  pocket,  to  the  injury  of  Clark  and  his  creditors.   Pay- 
ment by  Porter  of  the  money  due  on  the  mortgage,  was  equiva- 
lent to  payment  by  Clark.     Porter  being  the  owner  of  the  land, 
the  moment  the  mortgage  was  paid,  it  was  extinguished,  and  he 
held  the  estate  exonerated  from  the  charge.     Jacob's  Law  DicCy. 
Extinguishment.     Id.  Merger.     The  error  of  the  opposite  argu- 
ment is,  in  supposing  that  by  the  assignment,   Porter  acquired  a 
beneficial  interest  in  the  mortgage.     Both  by  operation  of  law,  and 
the  express  agreement  of  the  parties,  it  was  paid,  not  passed  over 
to  Porter.     This  is  a  conclusive  answer  to  all  the  authorities  cited 
on  the  opposite  side.     Hamilton  v.  Callender,  does  not  approach 
this  case.     It  only  decides,  that  if  a  bond  is  taken  as  a  collateral 
security ',  for  a  mortgage,  the  mortgage  is  not  extinguished,  but  the 
mortgagee  retains  his  lien  until  the  bond  is  paid;  a  position  not  to 
l)e  disputed.     The  right  of  action  upon  the  mortgage  was  gone. 
Porter  being  the  assignee  of  the  mortgage,  and  the  owner  of  the 
land  which  was  the  subject  of  it,  could  maintain  no  suit;  and  a  per- 
sonal action,  once  suspended,  is  gone,  for  ever.     2  Johns.  147. 

3.  It  is  assigned  for  error,  that  the  court  charged,  that  whether 
the  plaintiff  entered  up  his  judgment  contrary  to  his  agreement  or 
not,  was  of  no  consequence.  It  is  to  be  recollected,  that  the  agree- 
ment to  enter  an  amicable  action,  stated  the  defendant's  judgment 
to  have  been  entered  on  a  certain  day,  and  no  evidence  to  the  con- 
trary ought  to  have  been  received.  But  the  court  were  right  in 
their  opinion  excepted  to.  An  irregularity  in  entering  a  judg- 
ment, cannot  be  taken  advantage  of  collaterally  in  another  action. 
It  is  valid  until  reversed.  Lewis  v.  Smith.  2  Serg.  <$•  Rawle, 
142. 

•1.    The  objection,  that  the  second  point  proposed  to  the  court 
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below  for  their  opinion,  was  not  answered,  is  not  well  founded.   It 
was  distinctly  answered  in  the  negative. 

5.  With  respect  to  the  deposition  of  Andrew  Walker,  the  court  be- 
low went  further  than  they  were  bound  to  do,  in  rejecting  any  part  of 
it.  The  counsel  having  refused  to  specify  the  parts  of  it  to  which 
they  objected,  if  any  part  was  good  evidence,  the  whole  was  ad- 
missible. 

Buchanan,  in  reply.  The  intent  of  the  agreement  to  enter 
an  amicable  action,  was,  to  leave  every  thing  open.  The  great 
dispute  was,  whether  the  defendant's  judgment  should  operate  as  a 
lien  from  its  date.  It  could  not,  therefore,  be  intended  by  the 
plaintiffs  to  confess  that  point.  Besides,  it  was  afterwards  agreed 
by  counsel,  that  the  cause  should  be  tried  on  its  merits,  which 
opened  the  door,  supposing  it  to  have  been  closed  by  the  agree- 
ment. 

When  the  defendant,  on  the  14th  of  March,  1815,  entered  his 
judgment,  there  was  a  prior  mortgage  on  record,  on  which  500 
dollars  were  due.  He  knew,  therefore,  that  he  only  had  a  lien  on 
Clark's  estate,  subject  to  the  mortgage,  and  nothing  has  happened 
to  put  him  in  a  better  situation.  On  the  17th  of  March,  1815, 
Porter  purchased  of  Clark  for  2,800  dollars,  and  agreed  to  apply 
500  dollars  of  it  to  the  discharge  of  the  mortgage.  Why  might  he 
not  defend  himself  against  the  defendant  to  the  amount  of  500  dol- 
lars ?  The  agreement  was  between  Clark  and  Porter  exclusively 
The  defendant  was  not  a  party  to  it,  and  could  not  be  injured  by 
it;  for  it  left  him  just  where  he  was  before.  When  the  legal  am 
the  equitable  estates  unite  in  the  same  person,  he  may  consider  thfe 
latter  as  merged  or  not,  as  best  suits  him,  provided  no  third  per- 
son is  injured.  When,  therefore,  Porter  paid  the  mortgage,  he  had 
a  right  to  ask  either  for  a  release  or  an  assignment,  and  the  defen- 
dant had  nothing  to  do  with  it.  He  purchased  the  mortgage  of 
Walker,  and  the  equity  of  redemption  of  Clark.  If  the  opposite 
doctrine  prevail,  it  will  be  attended  with  consequences  extensively 
injurious  to  the  common  transactions  of  business.  It  is  very  usual 
for  people  to  advance  money,  in  order  to  save  their  friends  from 
incumbrances,  about  to  be  put  in  suit,  and  in  order  to  save  them- 
selves, to  take  an  assignment  of  the  incumbrance.  This  will  here- 
after be  considered  a  dangerous  measure,  if  the  plaintiffs  in  error 
succeed  on  this  ground. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  first,  second,  and  third  bills  of  exceptions  have 
been  abandoned  .by  the  plaintiffs  in  error.  They  fell  within  the 
principles  of  Gephart'a  Executor  v.  Gephart,  "that  a  plaintiff 
executor,  not  having  released  the  contingent  compensation,  in  the 
nature  of  commissions,  which  might  be  allowed  to  him,  on  the  sum 
recovered  in  the  action,  on  the  settlement  of  his  accounts  in  the 
Orphans'  Court,  is  not  a  competent  witness." 
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The  fourth  bill  of  exceptions,  relates  to  the  deposition  of  An- 
drew Walker.     This  deposition  was  objected  to  in  the  whole  and 
every  pait,  by  the  counsel  of  the  plaintiffs  in  error,  without  stating 
any  particular  exception,  or  directing  the  attention  of  the  court  to 
the  matter  now  objected  to.     The  court  struck  out  such  parts  of 
the  deposition  as  appeared  to  them  exceptionable,*and  I  cannot  now, 
when  all  attention  has  been  drawn  to  the  minute  objections,  disco- 
ver any  part  of  it,  which  was  received  in  evidence,  that  ought  to 
have  been  rejected.     But  it  is  unreasonable  to  expect,  that  the 
court  on  the  trial  of  a  cause,  when  a  deposition  is  offered,  stating 
many  facts,  should  stop  the  progress  of  the  cause,  to  con  over  a 
long  deposition,  and  scrutinize  every  particular  in  it,  with  eagle 
eyes,  to  find  out  some  error.     The  party  excepting,  ought  to  know 
the  cause  of  his  exception,  (and  he  has  an  opportunity  of  examin- 
ing it  at  his  leisure,)  to  examine  it  with  a  view  to  discover  whether 
it  contains  any  irrelevant  or  improper  matter.     It  will  not  do  for 
him  to  shroud  himself  in  mystery;  object  in  the  lump,  and  put  the 
court  and  the  adverse  counsel  on  guessing  what  his  objection  might 
be.     The  opposite  party,  if  the  objections  had  been  communicated, 
might  have  withdrawn  the  particular  matter;  or  the  court  might 
have  overruled  it.     A  court  of  error  ought  not  to  lend  an  ear  to 
such  covert  objections.     A  party  offering  evidence,  when  called 
on,  should  state  the  purpose  for  which  it  is  ofiered,  for  on  the 
main  question,  it  might  be  wholly  irrelevant,  yet  an  incident  might 
have  occurred  during  the  trial,  which  would  render  it  material ;  as 
where  the  credit  of  a  witness  is  impeached,  that  might  be  evidence 
to  corroborate  him,  which  would  not  be  received  on  the   issue. 
That  was  the  case  in  Stewart  v.  Richardson.     There  the  opinion 
of  the  court  was,  that  if  there  had  been  a  call  on  the  party,  he  should 
ha*re  stated  the  view  with  which  it-was  offered.     This  court  has  al- 
ready decided,  that  a  party  objecting  to  a  deposition,  should  state 
the  ground  of  his  objection,  and  on  much  deliberation  has  come  to 
the  conclusion,  that  where  an  objection  is  made  to  a  deposition  in 
tolo,  if  any  part  of  it  is  legal,  evidence,   not  to  reverse  the  judg- 
ment, though  other  parts  of  it  may  be  inadmissible.     This  rule, 
like  other  general  rules,  may  be  liable  to  exceptions.     When  they 
arise,  they  will  be  decided  on.     The  matter  objected  to  may  be 
so  very  palpable,  so  directly  opposed  to  every  principle  of  justice, 
as  to  strike  every  man  on  the  slightest  investigation.     Since  the 
decision  of  this  court  on  this  subject,  a  case  of  this  nature  occurred 
in  the  Supreme  Court  of  New  York,  Jackson  v.  Hoffy,  20  Johns. 
362.     The  counsel  objected  to  the  whole  depositions,  because  they 
had  not  been  filed.     He  afterwards  objected  to  reading  the  deposi- 
tion of  a  particular  witness,    but   said   no   more.     Chief  Justice 
SPENCER  observed,   "  The  specific  objection  was  a  ground  for  re- 
versing the  judgment,  which  made  it  unnecessary  to  advert  to  the 
other  made  in  mass."     But  he  took  occasion  to  remark,  that  it  w;i$ 
very  questionable,  whether  any  other  objections,  than  the  first, 
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were  so  specific  and  distinct,  as  to  entitle  the  party  to  the  benefit 
of  his  exception.  Good  faith,  and  the  convenient  administration 
of  justice  require,  that  the  counsel  who  objects  to  evidence,  or  ex- 
cepts  to  the  opinion  of  the  court  at  the  trial,  should  state  the  par- 
ticular grounds  of  his  exception,  for  the  double  purpose  of  calling 
the  attention  of  the  court  to  the  point  of  the  exception,  and  to  of- 
fer the  opposite  party  an  opportunity  of  obviating  the  objection, 
by  additional  proof,  which,  perhaps,  had  been  inadvertantly  omitted. 
Without  explanation,  the  opposite  counsel  was  not  bound  to  an- 
swer such  vague  objections,  nor  was  it  the  duty  of  the  court  to  no- 
tice them. 

The  numerous  errors  to  the  charge  of  the  court  in  the  plaintiffs 
specifications,  are,  in  my  opinion,  confined  in  very  narrow  bounds, 
and  cover  but  a  small  space.  The  true  questions  are,  did  Neff 
stand  in  that  state,  as  to  Porter,  that  he  could  not  in  conscience 
retain  the  money  he  received  on  his  judgment,  but  ex  sequo  et 
bono,  ought  to  refund  it.  I  consider  the  case  as  open  to  every  in- 
vestigation, as  if  it  were  a  bill  in  equity  ;  the  object  of  the  par- 
ties by  their  agreement,  being  to  try  the  merits,  without  regard  to 
form.  And  secondly,  could  the  executors  of  Porter  revive  the 
mortgage,  by  taking  an  assignment  of  it,  so  that  it  might  retain  its 
lien,  and  be  entitled  to  priority,  as  if  it  had  never  been  paid  or  sa- 
tisfied ?  I  cannot  fall  in  with  the  very  ingenious  argument  of  the 
counsel  of  the  plaintiffs  in  error,  that  Neff's,  entering  up  his  judg- 
ment at  the  time  he  did,  was  such  act  of  bad  faith,  as  to  postpone 
him  to  Porter.  His  debt  was  a  just  one;  he  had  a  right  to  secure  it  by 
bond  and  warrant  of  attorney ;  the  warrant  of  attorney  authorised 
him  to  enter  it  up  immediately,  without  waiting  for  default  of  pay- 
ment, and  it  is  not  unworthy  of  observation,  that  the  debt  was  not 
payable  at  a  distant  day,'  but  at  the  end  of  sixty  days,  showing 
strongly,  that  Neff  would  not  trust  Clark,  even  for  that  short  time, 
on  his  personal  security,  but  took  one  which  he  could  realise  in- 
stanter.  The  statement  of  Neff,  as  declared  by  Judge  DALE,  be- 
fore the  arbitrators,  of  the  conversation  between  Clark  and  Neff', 
that  gentleman  has  no  recollection  of;  his  memory  does  not  serve 
him  to  state  all  that  was  said,  and  his  impression  arises  solely  from 
Neff's  naivete  of  manner,  in  stating  his  nocturnal  cogitations,  and 
his  conversations  and  reasonings  with  himself  in  his  bed,  when  on 
that  consultation,  he  determined  to  enter  up  his  judgment  imme- 
diately. Such  conversation,  I  have  no  doubt,  took  place  between 
Clark  and  Neff.  It  formed  no  part  of  the  obligation,  and  was  di- 
rectly contrary  to  the  written  warrant  of  attorney  to  enter  it  up 
immediately  on  Clark's  assurance,  that  the  money  would  be  paid 
in  a  few  days,  and  request  not  to  enter  it  up  for  that  time.  I  do 
not  think  the  gratuitous  assent  to  that  request,  should  so  bind  the 
hands  of  the  plaintiffs.  If  he  had  serious  apprehensions  that  his 
debt  would  be  Idst  by  the  delay,  there  would  be  a  locus  penetentix, 
and  there  would  be  nothing  unfair  in  his  immediately  exercising 
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the  power,  which  his  obligation  gave  him.  The  event  shows,  that 
he  took  very  good  advice  of  himself.  The  Court  of  Common  Pleas, 
would  not  have  set  aside  the  judgment  on  the  allegation  now  made 
to  relieve  a  purchaser  who  had  neglected  to  search  the  records,  or 
any  judgment  creditor,  or  to  relieve  the  debtor  himself,  on  proof 
of  such  discourse  between  Clark  and  Neff,  for  I  cannot  see  any 
difference  between  Porter  and  Clark  in  this  respect.  If  Clurk 
brought  an  action,  what  would  be  his  damnification  ?  If  Chirk 
could  show  that  he  had  estate  sufficient,  that  he  had  no  intention 
of  defeating  the  security  which  he  had  given,  and  that  the  entry  of 
the  judgment  had  injured  him,  that  would  have  made  another  case; 
but  independent  of  the  objection  of  its  being  nudum  pactum,  I 
cannot  see  what  cause  of  complaint  Clark  has,  what  equity  ag.-ihist 
Neff,  when  the  facts  show,  that  if  Neff  had  waited  the  eight  days, 
his  debt  was  gone  for  ever. 

If  Neff  had  in  any  way  led  Porter  to  believe,  that  he  would  not 
enter  his  judgment  until  Clark  had  conveyed  to  him,  and  on  the 
faith  of  that,  Porter  had  paid  his  money  and  taken  the  conveyance, 
and  while  the  matter  was  transacting,  but  before  the  conveyance, 
he  had  entered  up  his  judgment,  this  would  be  a  fraud  on  Porter, 
and  Neff  ought  to  be  postp&ned.  This  would  be  an  unnatural  pre- 
sumption; such  fraud  as  ought  not  to  be  presumed,  and  there  was 
not  any  scintilla  of  evidence,  that  Neff  had  any  knowledge  of  the 
treaty;  and  if  he  had,  still  there  could  be  no  fraud  in  entering  up 
his  judgment,  because  it  was  the  duty  of  the  purchaser  to  examine 
the  record.  Porter  and  Neff,  never  came*  in  contact  with  each 
other.  As  between  Clark  and  Neff,  Neff  committed  no  fraud  on 
Clark,  but  prevented  Clark  from  committing  a  fraud  on  him:  for 
it  would  have  been  fraudulent  in  Clark,  to  request  Neff,  not  to  en- 
ter up  his  judgment  for  eight  days,  and  in  the  mean  time  to  con- 
vey the  very  security  which  the  warrant  of  attorney  was  intended 
to  reach.  As  between  Porter  and  Neff,  there  was  no  communi- 
cation or  privity;  no  combination  between  Clark  and  Neff  to  de- 
fraud Porter.  A  Court  of  Chancery  would  not  interpose  and  take  away 
this  plank  from  the  creditor,  on  the  shipwreck  of  Clark's  affairs. 
I  have  considered  this  action  as  a  bill  in  Chancery,  containing  all  the 
facts  given  in  evidence,  and  on  the  whole  of  this  case,  I  can  see 
nothing  unconscientious  in  retaining  the  fruits  of  it.  If  Neff  has 
obtained  an  advantage  from  Porter"s,  purchase  and  extinguishment 
of  the  mortgage,  it  is  an  advantage  not  gained  by  any  fraud  com- 
mitted by  him.  He  did  nothing  clandestinely  as  to  Porter.  The 
injury  of  Porter  arises  from  his  own  negligence,  and  from  his  con- 
fidence in  Clark,  without  exercising  common  prudence  in  search- 
ing the  records,  and  it  is  a  maxim  in  equity,  that  he  who  trusts  an- 
other, without  taking  security,  shall  suffer  and  not  he  who  has  not 
trusted,  but  taken  a  security.  So  far  I  think  the  court  was  right. 
I  have  considered  this  case  as  if  Ncff's  judgment  could  be  in- 
quired into  in  this  collateral  action  between  Porter's  executors  and 
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him;  a  proposition  which  it  might  be  very  difficult  to  maintain,  par- 
ticularly as  there  has  been  a  judgment  on  the  scire  facias  But 
from  the  view  taken  of  the  whole  case,  it  has  not  been  deemed  ne- 
cessary to  give  any  opinion  on  it.  It  is  at  least  a  matter  of  very 
doubtful  propriety. 

The  remaining  question  is,  was  this  a  subsisting  mortgage   on 
which  a  scire  facias  might  be  sustained  against  the  terretenants? 
There  has  been  a  loss,   perhaps  solely  arising  from  the  change  of 
the  times,  and  the  fall  in  the  price  of  land,  by  which  so  many  have 
been  ruined.     The  mortgage  was  recorded  prior  to  the  defendant's 
judgment.     After  the  defendant's  judgment,   Clark  conveyed  to 
Porter.     The  consideration  was  2800  dollars.      Porter  paid  2300 
dollars,  and  became  bound  to  discharge  the  500  dollars,  clue  on  this 
mortgage.      Porter  became  paymaster  to  Walker,  the  mortgagee, 
with  an  express  engagement  that  he  would  pay  Walker.     Wa:ker 
swears  that  he  and  Porter  agreed  that  the  mortgage  should  be  lifted. 
Porter  gave  his  obligation  to  pay  it,  paid  part  and  the  residue  has 
been  paid,  by  the  plaintiffs,  hisexecutors.   Neff  issued  his  fi.fa  to 
iftugust,  1818.    On  the  30th  June,  1818,  the  property  was  levied 
on  and  condemned.     The  plaint.iffs  do  not  take  the  assignment  of 
the  mortgage  until  23d  September,   1818.     There  was  no  agree- 
ment between  Porter  and   Walker,  respecting  an  assignment;  it 
was  payment;  this  very  mortgage  was  part  of  the  purchase  money. 
How  can  the  intervention  of  Neff's  judgment,  change  it  into  an 
assignment?     When  Porter  died,  it  was  payment  and  satisfaction; 
can  it  be  set  up  again,  to  overreach  Neff's  judgment?     Without 
questioning  the  right  of  parties  to  come  to  an  agreement,  that  the 
mortgage  shall  be  assigned  to  a  purchaser  for.  his  security,  there 
was  no  agreement  to  this  effect.    Clark,  the  mortgagor,  Walker,  the 
mortgagee,  Porter,  the  vendee,  all  concurred  in  this  one  object; 
payment  and  satisfaction.     Assignment  and  keeping  the  mortgage 
tip,  to  secure  the  purchaser,  were  not  in  the  contemplation  of  any 
one  of  the  contracting  parties.  They  were  not  thought  of  until  the 
danger  arose  from  Neff's  judgment,  and  the  unexpected  insolven- 
cy of  Clark.     The  presumption  of  law  is,  that  Porter  had  notice 
of  this  judgment,  and  knowing  it,  went  on  with  his  contract  with 
Clark  and  Walker.    The  assignment  was  clearly  an  after  thought. 
The  law  is  with  Neff*  His  equity  is  equal  to  Porter's,  and  where 
the  equity  is  equal,  the  law  must  prevail.   Equity  will  not  deprive 
a  creditor  of  any  security  he  has  obtained,  unless  he  has  acted  un- 
fairly with  regard  to  others.   Hamilton  v.   Callender,  only  proves 
this,  that  taking  a  collateral  security,  does  not  extinguish  a  mort- 
gage.    The  law  of  England,  with  respect  to  using  satisfied  incum- 
brances  to  protect  purchasers,  has  no  relation  to  mortgages  in  Penn- 
sylvania.    Our  act  of  assembly  puts  mortgages  on  a  different  foot- 
ing. The  legal  estate  never  vests  in  the  mortgagee  as  absolute  ow- 
ner of  the  land,  unless  he  purchases  under  a  levari  facias.  There, 
after  the  day  of  payment  and  foreclosure,  the  title  is  in  the  mort- 
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gagee,  and  relief  is  granted  in  Chancery,  because  the  party  is  with- 
out remedy  at  law;  and  equity  will  grant  the  remedy  on  what  terms 
it  pleases.  But  the  act  of  assembly  precludes  all  necessity  for  such 
interference.  Redemption,  here,  is  not  a  principle  of  equity,  but 
a  legal  right.  The  act  expressly  confines  the  remedy  on  the  mort- 
gage, to  the  recovery  of  principal  and  interest.  The  judgment  on 
the  mortgage,  and  the  levari  facias  are  for  the  principal  and  in- 
terest. There  is  no  penalty,  nor  judgment  for  a  penalty.  As  well 
might  the  court  refuse  to  stay  proceedings  on  a  single  bill,  till  a  sub- 
sequent debt  was  discharged,  as  in  the  case  of  a  mortgage.  In  the 
execution,  in  both,  no  more  can  be  levied  than  the  principal  and  in- 
terest. These  principles  were  settled  in  Dorrow  v.  Kelly,  1  DalU 
144.  and  have  prevailed  invariably.  There  is  no  natural  equity  in 
tacking  debts,  and  where  it  interferes  with  the  rights  of  others  it  is 
most  unjust.  A  mortgage  is  but  a  security,  for  the  payment  of  the 
debt,  and  when  that  is  paid  or  extinguished,  it  can  never  be  resus- 
citated. Wentz  v.  Dehaven,  \  Serg.  8?  Rawle,  317.  The  case  of 
Denn  v.  Wynkoop,  8  Johns.  173,* was  decided  on  its  own  circum- 
stances, and  upon  the  agreement  of  the  parties.  The  covenant  in- 
dorsed on  the  mortgage  was  a  discharge,  neither  in  law  nor  in 
equity.  It  never  was  payment  nor  intended  as  such.  It  would 
have  been  contrary  to  the  express  agreement  of  the  parties,  reduc- 
ed to  writingat  the  time.  The  covenant  on  the  mortgage  was  a  ne- 
cessary instrument  All  the  instruments;  the  mortgage  by  the  hus- 
band and  wife  of  the  wife's  land,  the  release  by  the  husband  to  the 
mortgagee,  and  the  covenant,  would  all  be  construed  as  but  one 
conveyance;  the  endorsement  on  the  mortgage,  a  link  in  the  chain 
of  conveyance,  which  if  it  had  affected  the  execution  of  the  mort- 
gage, would  have  defeated  the  estate  it  was  intended  to  secure.  The 
mortgaged  interest  was  never  reduced;  the  land  was  taken  for  the 
debt,  and  Ludlow  retained  the  mortgage,  to  secure  his  title,  as 
the  release  of  Barton,  (the  husband)  alone,  did  not  secure  the  fee. 
The  general  principles,  as  applicable  to  the  cause  on  trial,  were  pro- 
perly stated,  and  the  judgment  must  be  affirmed. 

Judgment  affirmed. 
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GRIDER  against  M'CLAY,  Administrator  of  GRIDER. 

IN  ERROR. 

Surplus  money  arising  from  the  sale  of  land  by  the  Orphan's  Court,  whether  it  be- 
long to  an  infant,  a  feme  covert,  or  a  male  of  full  age,  is  to  be  considered  simply 
as  money. 

Therefore,  where  one  died  intestate  seized  of  land,  but  not  leaving1  personal  estate, 
sufficient  to  pay  his  debts,  &c.  and  the  land  was  sold  under  a  decree  of  the  Or- 
phan's Court,  for  that  purpose,  and  a  surplus  remained  which  was  paid  to  the 
guardian  of  the  intestate's  only  child,  who  died  in  infancy,  it  was  held,  that  the 
said  surplus  was  to  go  the  personal  representative  of  the  infant  and  not  to  his  heir. 

ON  the  return  of  the  record  of  this  cause,  on  a  writ  of  error  to 
the  District  Court  for  the  city  and  county  of  Lancaster,  it  ap- 
peared, that  it  was  an  action  on  the  case  for  money  had  and  receiv- 
ed, brought  by  the  defendant  in^rror,  Alexander  M'Clay,  admin- 
istrator of  Daniel  Grider,  deceased,  against  Abraham  Grider,  the 
plaintiff  in  error,  in  which  the  jury  returned  a  special  verdict,  in 
substance  as  follows: 

Daniel  Grider,  the  elder,  being  seized  in  fee  of  a  tract  of  land, 
and  possessed  of  personal  property,  died  intestate,  and  the  defen- 
dant, below,  Abraham  Grider,  took  out  letters  of  administration 
on  his  estate.  The  personal  estate  being  insufficient  to  pay  the  debts 
and  support  the  infant  son  of  the  intestate,  the  administrators  ob- 
tained from  the  Orphan's  Court,  an  order  for  the  sale  of  the  real  estate, 
for  those  purposes.  The  land  was  accordingly  sold,  and  the  sale  con- 
firmed by  the  court.  A  considerable  surplus  remained  after  the  purpo- 
ses were  satisfied  for  which  the  sale  was  directed,  which  was  paid  to 
Samuel  Binkley,  the  guardian  of  the  infant.  The  defendant  was 
afterwards  appointed  guardian  and  settled  his  guardianship  account. 
•  Daniel  Grider,  the  elder,  left  issue,  one  son,  viz.  Daniel  Grider, 
the  younger,  the  plaintiff's  intestate.  He  left  also  a  widow,  who 
afterwards  intermarried  with  the  plaintiff,  and  died  in  the  life  time 
of  Daniel  Grider,  the  younger,  leaving  issue,  a  son  by  her  second 
husband. 

Daniel  Grider,  the  younger,  died  some  time  after  his  mother, 
under  age,  intestate,  unmarried,  and  without  issue,  leaving  besides 
his  half-brother  above-mentioned,  as  next  of  kin  on  the  part  of  his 
father,  Abraham  Grider,  the  defendant,  and  Susan,  married  to 
David  Buckholder,  which  Abraham  and  Susan  were  the  brother 
and  sister  of  the  intestate's  father,  and  claimed  the  proceeds  of  the 
sale,  as  real  estate.  The  intestate  left  the  following  relations  on  the 
part  of  his  mother,  viz.  Samuel,  Felix,  and  Nancy  Binkley,  the 
brothers  and  sister  of  the  plaintiff's  wife,  who  was  the  widow  of 
the  intestate's  father. 

.If  upon  the  whole  matter  the  court  should  be  opinion,  that  the 
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plaintiff  is  entitled  to  recover,  they  find  for  the  plaintiff,  and  assess 
damages  at  7142  dollars  and  35  cents.  But  if  the  court's  opinion 
should  be  in  favour  of  the  defendant,  they  find  for  him. 

The  opinion  of  the  court  below  being,  that  the  proceeds  of  the 
of  the  intestate's  real  estate  was  to  be  considered  as  personal 
property,  and  that  therefore  the  plaintiff,  his  personal  representa- 
tive, was  entitled  to  recover,  judgment  was  entered  in  his  favour, 
and  the  defendant  removed  the  record  by  writ  of  error,  to  this 
court. 

After  the  cause  had  been  very  fully  and  elaborately  argued  by 
Hopkins,  for  the  plaintiff  in  error,  the  court  informed  him,  that 
they  had  a  very  strong  opinion  on  the  subject,  which  his  argument 
had  not  removed,  but  that  if  he  had  any  thing  further  to  say  they 
would  hear  him. 

Mr.  Hopkins  afterwards  delivered  to  the  court  a  written  argument, 
in  substance  as  follows: 

Immediately  on  the  death  of  the  intestate's  father,  the  estate, 
which  came  to  him  by  gift  from  his  father,  descended  to  the  in- 
testate, his  only  son,  subject  to  the  payment  of  the  debts  of  the  fa- 
ther, and  the  dower  of  the  mother.  The  act  by  which  this  descent 
is  created,  declares  throughout,  that  none  shall  ever  inherit  who 
are  not  the  blood  of  the  father,  from  whom  it  descended.  By  the 
llth  section  of  the  act  of  the  19th  April  1794,  the  half  blood  are 
expressly  excluded  from  such  an  inheritance.  The  title,  possessed 
of  this  exclusive  character,  was  complete,  the  moment  the  descent 
was  cast:  and  the  only  right  by  which  the  intestate  himself  could 
claim  the  surplus  of  the  proceeds  of  the  sale,  which  remained  after 
the  objects  of  the  sale  were  satisfied,  was  the  descent.  What  was  the 
effect  of  the  sale  by  the  Orphan's  Court,  upon  the  descent  previous- 
ly cast,  is  now  the  question.  For  the  plaintiff  in  error,  it  is  con- 
tended, that  the  sale  did  not  subvert  and  extinguish  the  descent, 
but  merely  defined  and  fixed  the  extent  of  interest,  which  de- 
scended upon  his  son,  viz.  aclear  estate  after  payment  of  debts.  This 
was  all  that  did,  or,  under  our  laws,  could  descend.  The  petition, 
the  decree  and  the  sale,  were  merely  the  mode  prescribed  by  law  to 
reduce  to  certainty  the  subject  of  the  descent  They  were  ancilla- 
ry and  subservient  to  the  primary  object  of  the  law,  viz.  the  de- 
scent, subject  to  the  payment  of  debts.  It  never  could  have  been 
the  intention  of  the  legislature,  by  such  a  proceeding,  to  change 
the  whole  character  of  the  estate,  in  violation  of  the  leading  prin- 
ciple of  the  intestate  law,  the  preservation  of  the  estate  to  the  blood 
of  the  person  from  whom  it  descended.  When  the  sale  was  made, 
and  the  debts,  &c.  paid,  the  balance  resumed  its  character  as  real 
estate,  out  of  which  it  issued.  The  19th  and  20th  sections  of  the 
act  of  1794,  which  confer  the  right  to  sell  the  real  estate  which  has 
descended  to  a  child,  harmonise  with  this  view  of  the  subject.  The 
19th  section  declares,  that  the  debts  of  an  intestate  may  be  paid  by 
raising  money  on  mortgage,  to  the  amount  of  one  third  the  value  of 
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the  land,  or  by  sale.  The  power  given  to  the  Orphan's  Court  is 
specific,  and  its  extent  exactly  defined,  both  as  to  the  object  to  be 
effected,  and  the  mode  of  effecting  it.  It  is  a  mere  authority,  de- 
legated for  special  purposes,  all  of  which  are  found  in  the  letter  oi 
the  law.  In  this  case,  a  mortgage  would  have  been  adequate  to  the 
discharge  of  all  the  debts,  and  would  have  left  the  descent  undis- 
turbed. Can  it  then  be,  that  the  mistake,  or  dishonesty  of  the  ad- 
ministrator can  alter  the  character  of  the  estate  of  a  helpless  in- 
fant and  make  it  flow  in  channels  diametrically  opposite  to  those 
in  which  it  appears  to  have  been  the  anxious  wish  of  the  legisla- 
ture to  preserve  it;  taking  it  from  the  line  of  those  whose  industry 
acquired  it,  in  order  to  enrich  strangers?  To  make  it  depend  upon 
the  mere  will  of  the  administrator,  whether  the  estate  shall  change  its 
real  quality,  and  become  personal,  would  subvert  the  leading  objects 
of  the  intestate  acts,  and  deprive  of  the  protection  of  the  laws,  those 
who  from  infancy,  are  incapable  of  protecting  themselves.  It  would 
indeed  be,  ad  lupum  committere  agnus.  The  absurdity  and  in- 
justice of  such  doctrine  is  its  refutation.  It  cannot  depend  upon  an 
ignorant  or  interested  administrator  to  make  it  real  or  personal  es- 
tate, at  his  pleasure,  by  resorting  to  one  or  the  other  mode  of  rais- 
ing money  for  the  payment  of  debts.  The  estate,  so  far  as  it 
is  undiminished  by  debts,  preserves  its  original  character  for  the 
purpose  of  continuing  it  in  the  blood  of  the  first  purchaser,  upon 
the  same  principle  that  the  estate  always  returns  to  the  heir  at 
law,  after  the  estates  created  out  of  it  are  spent,  3  P.  Wms.  21. 
Pr.'in  Ch.  541,  543.  Or,  to  compare  it  to  a  case  even  more  analo- 
gous, upon  the  same  principle,  where  lands  are  devised  for  the  pay- 
ment of  debts,  and  the  sale  produces  more  than  enough  for  that 
purpose,  which  gives  the  surplus  to  the  heir  at  law.  1  Ves.  108. 
3  P.  Wms.  20.  1  Ves.jun.  45.  2  Ch.  Rep.  58.9.  Thus  too, 
where  a  surplus  remains  upon  a  sale  under  an  execution,  it  goes  to 
the  heir,  in  exclusion  of  the  personal  representative.  Common- 
wealth v.  Rahm,  2  Serg.  Sf  Raivle,  375.  Bloomfield  v.  Sudden,  1 
Yeates,  187.  Emlen's  Exors.  v.  Bogg?s  *fidmrs.  4  Yeates,  67. 
If  the  administrator  had  mortgaged  the  land,  and  it  had  been  sold 
under  the  mortgage,  it  does  not  admit  of  a  doubt,  that  if  a  surplus 
remained  after  satisfying  the  mortgage,  it  would  go  to  the  heir;  and 
if  he  should  die,  intestate,  unmarried,  and  without  issue,  ignorant  of 
the  sale,  and  while  the  money  remained  in  the  hands  of  the  sheriff, 
or  in  court,  it  would  go  to  his  heir  and  not  to  his  personal  repre- 
sentative. Where  the  heir  was  an  infant,  the  court,  in  the  case  sup- 
posed, would  in  an  especial  manner  take  care  to  preserve  his  rights; 
for  it  is  a  fixed  principle,  never  to  permit  the  property  of  an  in- 
fant on  his  death,  to  be  changed  from  real  to  personal,  or  from 
personal  to  real,  so  as  to  affect  he  succession  to  it  in  any  case.  2 
Jltk.  413.  \ftmb.  80.  241,  2  1  P.  Wms.  389.  1  Bro.  Ch.  Rep. 
56.  19  Ves.jun.  109.  3.  Wheat.  586.  Nor  will  a  trustee  be 
permitted  at  his  own  election  to  change  the  rights  of  the  cestui 
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que.  trust.     Amb.  241,  242.     The  objects  of  both  of  the  modes 
of  raising  money,  pointed  out  by  the  act  of  assembly  being  the 
same,  it  cannot  be  supposed,  that  the  legislature  intended  the  le- 
gal resulsts  of  those  modes,  should  be  so  widely  different ;  that 
in  the  one  case,  the  surplus  should  go  to  the  heir  at  law,  and  in 
the  other,  to  the  personal  representative;  and  that  this  result  should 
depend  upon  the  mere  will  of  an  .administrator,  whose  choice  may 
be  determined  by  the  most  improper  motives.     It  seems  to  be  pe- 
culiarly the  province  of  the  Orphans'  Court,   from  the  objects  of 
its  creation,  and  the  powers  of  a  court  of  equity,  which  it  posses- 
ses, freed  from  legal  forms    and    technical  niceties,    to  preserve 
what  remains  of  estates  sold   under  its  decree,  in  their  original 
character,  particularly  where  the  interests  of  infants  are  affected. 
The  act  of  assembly  under  which  the  sale  took  place,  directs  the 
surplus  to  be  distributed  as  is  directed  by  the  act  for  the  distri- 
bution of  intestate's  real  estate.     Why  is  the  surplus  directed  to 
be  distributed  as  real  estate,  except  to  give  to  it  the  quality  of 
real  estate?-    It  grew  out  of  the  real  estate,  which  was  bound  by  • 
certain  rules  of  descent,  prescribed  by  the  act,  and  therefore,  it 
was  proper  to  restore  it  to  the  government  of  those  rules  of  de- 
s.cent     It  is  only  by  this  mode  that  the  principle,  evidently  in- 
tended by  the  legislature  to  be  held  sacred,  of  preserving  the  es- 
tate in  the  blood  of  the  first  purchaser,  can  be  sustained.     The 
legislature  well    knew,  that  in  all  cases  in    which  the    intestate 
left  infant  children,  and  the  personal  estate  was  not  sufficient  to 
support  them,  and  to  pay  the  debts,  a  sale  must  take  place  in  a 
short  period  after   the  intestate's  death,  and  that  if  the  sale  ex- 
tinguished the  descent,  the  leading  principle  of  the  act  would,  in 
all  such  cases,  be  destroyed  by  the  act  itself,  and  thus  the  law 
would  become  felo  tie  se.     To  obviate  such  a  consequence,  they 
bound  the  surplus  to  the  descent,   by  making  it  distributable  as 
real  estate.      It  is  upon  this  principle  alone,  that  the  widow  is 
prevented  from  taking  one  third  of  the  principal,  instead  of  en- 
joying the  interest  only  during  her  life,  and  letting  the  princi- 
pal pass  after  her  death  to  the  heir  at  law  under  the  descent     If 
then  he  takes  one  third  of  the    surplus    after  the  death  of  the 
widow,  as  heir,  what  can  prevent  him  from  taking  the  other  two 
thirds,  immediately,  in  the  same  character?  It  would  be  absurd  to 
say,  that  parts  of  the  same  whole,  created  by  the  same  decree,  un- 
der the  same  act,  should  be  held  by  different  rights.     The  de- 
scent was  entire,  embracing  the  whole  real  estate,  and  distribu- 
tion is  directed  to  be  made  of  the  whole;  whence  it  is  apparent, 
that  the  whole  of  the  surplus,  was  intended  to  be  vested  in  the 
heir  by  descent     This  was  settled  by  the  Supreme  Court,  to  be 
the  true  construction  of  an  act  much  more  adverse  to  the  interest 
of  the  heir  than  that  now  under  consideration.  Diller  v.  Young, 
2   Yeates,  261.      If   in  the  case  referred  to,  the  heir  had  <lie4 
leaving  a  son,  and  the  widow  had  married  and  had  another  son, 


223  SUPREME  COURT  [Lancaster, 

(Grider  v.  M'Glay,  Administrator  of  Gridcr.) 

would  the  third  set  apart  for  Diller's  widow,  have  gone  to  the  half 
brother,  or  to  Di/ler's  son  exclusively?  It  does  not  admit  of  a 
doubt  that  it  would  go  to  the  son  of  Diller,  to  the  exclusion  of  aper- 
son,  who  had  none  of  the  blood  of  the  Dillers  in  his  viens.  Thus 
it  appears,  that  the  part  assigned  to  the  widow,  though  convert- 
ed into  money,  retains  its  real  quality  during  her  life,  and  on  her 
death,  passes  to  the  heir  at  law  of  the  first  purchaser,  no  matter 
how  remote.  If  then,  Daniel  Grider,  the  younger,  upon  the  sale 
of  the  estate  which  descended  to  him  from  his  father,  held  the  sur- 
plus as  money  realized,  it  never  could  change  its  character;  be- 
cause, being  an  infant,  he  had  not  the  power  to  alter  it.  It  re- 
mained with  him,  in  the  same  quality  in  which  it  came  to  him,  and 
no  court  would  allow  it  to  be  changed  during  his  infancy.  1  Madd. 
Ch.  317.  Nothing  could  divest  the  money  of  its  real  character, 
except  some  act  or  declaration  of  his,  evidencing  an  intent  to  hold 
it  as  money.  3  Mk.  446,  7,  rfrnb.  242.  7  Bro,  P.  C.  548.  1 
Madd.  Ch.  316.  3  Wheat.  578.  And  such  act  or  declaration,  he 
was  incapable  of,  by  reason  of  infancy.  Where  he  is  absolute  mas- 
ter of  the  property  and  competent  to  act,  he  may  manifest  his  in- 
tention to  hold  it  as  money,  either  by  declaration  or  act  out  of 
court,  as  well  as  by  coming  into  a  court  of  equity,  and  declaring  his 
intention;  but  that  his  intention  must  be  clearly  evinced,  does  not 
admit  of  a  doubt.  2  P.  Wms.  271.  Kirkman  v.  Mills,  13  J^es. 
This  established  doctrine  refutes  the  argument  of  the  judge  below, 
that  "  such  doctrine  would  be  manifestly  inconvenient,  and  contrary 
to  the  genius  and  spirit  of  our  laws."  How  can  that  be  so  characterized, 
which  grows  out  of  infancy,  which  can  beremoved  the  moment  infan- 
cy ceases,  which  is  the  subjectofthe  mere  volition  of  every  adult,  and 
which  courts,  both  of  law  and  equity,  foster  and  protect,  with  the 
utmost  circumspection? 

The  decree  of  the  Orphans'  Court  confirming  this  sale,  has  im- 
pressed upon  one  third  of  its  proceeds,  the  quality  of  real  estate, 
and  binds  it  for  two  lives,  viz:  the  lives  of  Magdalen,  the  widow 
of  Henry,  and  Polly,  the  widow  of  Daniel  Grider,  in  that  trans- 
substantiated  state,  while  the  residue  is  vested  in  a  trustee.  Thus, 
it  appears  to  be  the  ordinary  course  of  the  Orphans'  Court,  to  give 
to  the  surplus  money  of  a  sale  made  under  its  decree,  the  quality 
of  real  estate,  so  far  at  least,  as  relates  to  the  widow's  third;  and  in 
this  case,  it  has  not  changed  its  transubstantiated  form,  but  remains 
charged  on  the  land  in  the  hands  of  the  purchasers.  As  then  the 
money  set  apart  for  the  widow,  existed  in  a  realized  state,  at  the 
time  of  the  intestate's  death,  and  the  plaintiff  in  error  can  never  be 
entitled  to  receive  it,  except  as  heir  at  law-  of  the  intestate,  the 
principal,  on  the  death  of  the  widow,  must  go  to  the  paternal  heirs. 
This  position  must  be  true,  if  Diller  v.  Young  be  law.  It  is  in 
consonance  too,  with  the  exposition  given  to  the  intestates  laws, 
by  this  court,  in  the  case  of  Sevan  v.  Taylor,  7  Serg.  <§•  Rawle, 
397.  Such  being  the  law,  with  respect  to  the  widow's  third,  how 
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is  it  as  to  the  residue  ?     At  the  time  his  real  estate  was  sold,  the 
intestate  was  not  four  years'  old.     The  language  of  the  decree  is, 
"  That  the  residue  be  paid  to  Daniel  Grider,  only  child,  or  his 
legal  representatives,  immediately."     Being  incapable  of  receiving 
the  money  himself,  this  was  equivalent  to  a  direction  to  pay  it  to 
his  guardian,  Jlbraham  Grider,  who  held  it  in  trust  for  him  at  the 
time  of  his  death.     Thus,  a  trust  was  created  of  the  purest  and 
most  sacred  kind  in  this  money,  which  preserved  it  in  its  original, 
real  quality,  governed  by  the  rules  of  descent,  without  the  power 
existing  any  where,  of  altering  its  character,  diring  the  infancy 
of  him  to  whom  it  belonged.   The  doctrine  of  Chancery  is  uniform, 
to  consider  money  as  land,  and  land  as  money,  wherever  the  inten- 
tion of  the  parties,  or  of  the  legislature,  requires  it,  and  it  is  con- 
sistent with  justice.     If,  therefore,  money  is  covenanted  or  agreed 
to  be  invested  in  land,  equity  considers  it  as  real  estate,  which  will 
descend  to  the  heir.     1  Vern'.  471.     2  Fern.  20,  101.     Prec.  in 
Ch.  503.     2  P.  Wms.  171.     3  P.  Wms.  211.      IP.  Wins.  204, 
483.     So,  money  devised  to  be  laid  out  in  land,  will  be  considered 
as  land,  and  regulated  by  the  same  principles  as  real  estate.    3*$tk. 
114.    3  Wheat.  577.     1  Br.  C/i.  Ca.  497.  Where  land  is  devised 
to  pay  debts,  whatever  remains  of  the  proceeds  of  sale,  goes  to  the 
heir.     And  even   where  the   will  disposes  of  the  whole  of  the 
proceeds  of  the  sale,  by  a  residuary  disposition,  which  in  part,  or 
in  the  whole,  fails  to  take  effect,  by  the  death  of  the  legatee  before 
the  devisor,  or  any  other  cause,  the  heir  will  take  in  preference  to 
the  executor,  or  the  next  of  kin.     3  P.  Wnis.  21.     Prec.  in  Ch. 
541,  543.     In  these  cases,  and  in  the  case  of  judicial  sales,  the  sale 
trenches  upon  the  real  estate  and  its  proceeds,  to  the  extent  of  the-, 
object  calling  for  the  sale,  and  no  further.     The  surplus,  conse- 
quently, remains  clothed  with  the  qualities  of  the  subject  out  of 
which  it  arose,  1  John  Ch.   Rep.  119.     2    Yeates,  261,  and  will 
go  in  a  course  of  descent,  whether  lineal  or  collateral.     5  Bro.  P. 
C.  269.     2  Bro.  Ch.  Rep.   56.      1   Madd.  Ch.  392.     1  Bro.  Ch. 
Rep.  497.     It  will  be  liable  to  the  curtesy  of  the  husband,  whose 
wife  is  equitable  tenant  in  tail.     2  Vern.  536.      1  P.  Wins.  172. 
It  will  pass  under  a  general  devise  of  real  estate,     free,  in  Ch. 
320.     2  Vern.  679.     3  Jitk.  254.     Mosely,    123.     But   it  will 
not  pass  as  money  under  a  general  bequest     3  P.  Wms.  222. 
Nor  will  it,  even  in  favour  of  creditors,  lose  its  real  character, 
and  become  assets  for  the  payment  of  simple  contract  debts.  2  Vern. 
3  Ch.  Rep  .115.     2  Keb    841.     This  transubstantiated  real 
quality,  as  Lord  HARDWICKE  terms  it,  (3  Jitk.  446.)  which  courts 
of  equity  have  impressed  upon  these  surpluses,  continues  to  clothe 
them,  until  their  absolute  owner  shows  his  intention  to  divest  the 
money  of  the  character  it  has  acquired  in  judicial  estimation,  and 
hold  it  as  money  merely.     Where  an  infant  is  the  owner,  he  can 
make  no  election,  and  consequently,  the  money  retains  its  tran- 
substantiated quality  at  the  time  of  his  death.     Such  is  the  inflexi- 
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ble  character  of  this  rule  of  equity,  that  it  prevails  as  well  in  favour 
of  volunteers  as  those  who  come  in  upon  consideration.  3  P.  Wms. 
322.  Forester,  SO.  2  P.  Wms.  245,  594.  It  is  submitted, 
therefore,  that  the  plaintiff  in  error  is  entitled,  not  only  to  the  mo- 
ney set  apart  for  the  widow,  but  to  the  residue  also,  as  heir  at  law 
to  the  intestate. 

Rogers  and  Slaymaker,  for  the  defendant  in  error. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  on  the  case  for  money  had 
and  received,  &c.  brought  by  Alexander  M'Clay,  administrator 
of  Daniel  Grider,  deceased,  (the  defendant  in  error,)  against  Abra- 
ham Grider,  the  plaintiff  in  error.  A  special  verdict  was  found, 
the  substance  of  which,  lies  in  a  small  compass.  Daniel  Grider, 
the  elder,  father  of  Daniel  the  intestatej  died  seised  in  fee,  of  land 
in  Lancaster  county,  leaving  a  widow,  and  only  one  child,  the 
intestate.  After  his  death,  his  land  was  sold  by  a  decree  of  the 
Orphans'  Court,  for  the  purpose  of  paying  his  debts,  and  support- 
ing his  infant  child.  The  sale  produced  a  considerable  surplus, 
beyond  the  purposes  for  which  it  was  designed,  which  was  paid  to 
the  guardian  of  the  infant  Daniel  Grider,  who  afterwards  died  in- 
testate during  his  infancy.  The  question  is,  whether  this  money 
is  to  be  considered  as  real  or  personal  estate.  If  personal,  the  cause 
is  with  the  plaintiff;  if  real,  with  the  defendant.  .  The  District 
Court  decided  in  favour  of  the  plaintiff. 

The  learned  counsel  for  the  defendant,  made  an  elaborate  argu- 
ment, in  which  he  went  largely  into  the  powers  exercised  by 
Chancery,  in  cases  where  by  deed  or  devise,  it  has  been  agreed, 
or  ordered,  that  land  shall  be  converted  into  money,  or  money  in- 
vested in  land.  The  governing  principle  in  such  cases  is,  that 
what  ought  to  have  been  done,  shall  be  considered  as  if  done.  But, 
as  the  object  is,  to  effectuate  the  intent  of  the  parties,it  sometimes 
happens,  that  this  object  is  best  attained  without  making  that  con- 
version of  real  estate  into  personal,  or  personal  into  real  property, 
which  was  originally  intended.  For  instance,  where  it  has  been 
ordered,  that  money  shall  be  invested  in  land,  and  settled  on  A.  in 
fee,  the  trustee  is  not  at  liberty  to  pay  the  money  to  A.,  because 
that  would  be  contrary  to  the  trust;  but  upon  a  bill  filed  by  A.  be- 
ing of  full  age,  and  under  no  incapacity,  Chancery  would  order  the 
money  to  be  paid  to  him,  because  it  would  answer  no  useful  pur- 
pose, to  insist  on  A's.  being  invested  with  land,  which  he  might 
instantly  convert  into  money.  But  if  A.  were  an  infant,  when  he 
filed  his  bill,  his  prayer  would  not  be  granted,  because,  during  his 
infancy,  it  would  not  be  in  his  power  to  convert  the  land  into  mo- 
ney, and  it  would  be  unjust  to  deprive  his  heir  of  the  chance  of  in- 
heriting the  estate,  in  case  A.  should  die  during  his  infancy.  This 
is  the  principle  of  Seely  v.  Jago,  1  P.  Wms.  389,  on  which  the 
counsel  for  the  defendant  mainly  relies.  But  it  appears  to  me,  that 
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the  analogy  is  very  imperfect  between  that  case,  and*  the  one  which 
is  submitted  in  the  special  verdict  before  us.  In  the  former,  and 
indeed,  in  all  the  Chancery  cases  which  have  been  cited,  the  in- 
tent of  the  person  making  the  settlement,  the  contract,  or  the  de- 
vise, was  to  be  pursued ;  in  the  latter,  we  are  to  be  governed  by 
our  own  act  of  assembly,  from  which  the  Orphans'  Court  had  no 
power  to*deviate.  That  court  acts  under  a  limited  authority,  de- 
rived from  the  act  of  assembly,  and  has  not  the  general  powers  of 
a  Court  of  Chancery.  We  must  consider  the  case  then,  upon  the 
act  of  assembly  of  the  19th  of  JJpril,  1794,  3  Sm.  L.  143.  But 
before  I  examine  the  provisions  of  that  law,  it  may  be  proper  to 
make  some  general  observations,  which  will  throw  light  upon  it. 
No  feudal  tenures  having  ever  existed  in  Pennsylvania,  her  le- 
gislature has  never  shown  an  anxiety  to  preserve  land  for  the  bene- 
fit of  the  heir.  On  the  contrary,  it  has  always  been  her  policy,  to 
consider  land,  as  a  kind  of  property  which  should  be  subservient 
to  the  principles  of  justice.  It  always  has  been  turned  into  money, 
where  the  claim  of  creditors,  or  the  convenience  of  families  re- 
quired it  Even  the  right  of  devise  has  yielded  to  the  superior 
right  of  the  creditor.  William  Penn  took  the  Mosaic  law  for  his 
model,  by  which  the  land  was  divided  among  the  children  equally, 
except,  that  the  eldest  son  had  a  double  portion.  Since  our  inde- 
pendence, however,  we  have  divided  among  the  children  with 
perfect  equality.  Our  intestate  laws  aim  at  an  equality  of  property 
among  the  children,  and  to  attain  it,  they  convert  land  into  money. 
Where  the  land  cannot  be  divided  without  injury,  the  whole  is  va- 
lued, and  allotted  to  one,  who  pays  the  others  their  proportions  in 
money;  and  this  money  is  completely  money,  without  retaining 
any  one  quality  of  land.  If  one  of  the  children  be  an  infant,  his 
share  is  paid  to  his  guardian,  and  if  he  die  during  infancy,  it  goes 
to  his  personal  representative.  If  one  of  the  children  be  zfeme 
covert,  her  proportion  is  paid  to  her  husband,  and  no  court  in  the 
Commonwealth  has  power  to  invest  it  in  land,  or  even  secure  it  for 
her  separate  use,  as  money.  This  was  decided  in  the  case  of  Yoke 
v.  Barnet,  1  Binn.  363.  Having  taken  this  review  of  our  gene- 
ral policy,  let  us  turn  to  the  act  of  assembly  under  which  the  Or- 
phans' Court  decreed  the  sale  of  this  land,  and  by  which  this  cause 
must  be  decided.  The  19th  and  20th  sections  of  the  act  of  19th 
•flpril,  1794,  are  the  most  material.  By  the  19th  section,  the  ad- 
ministrator is  authorised  to  sell  and  convey  "  such  part  of  the  in- 
testate's lands,  as  the  Orphans'  Court  of  the  county  in  which  the}' 
lie,  shall,  from  time  to  time,  think  fit  to  direct,  for  defraying  their 
just  debts,  maintenance  of  their  children,  and  for  putting  them  ap- 
prentices, and  teaching  them  to  read  and  write,"  &c.  The  20th 
section  prescribes  rules  for  the  government  of  the  Orphans'  Court, 
in  their  proceedings  in  these  cases,  and  enacts,  that  "  If  it  shall 
happen  that  any  lands  be  sold,  by  virtue  of  this  act,  for  more 
than  the  said  Orphans1  Court's  computation  of  the  value  therf- 
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of9  then  the  administrator,  or  administrators,  shall  distribute, 
the  same, as  by  this  act  is  required  fortheintestate's  real  estate." 
The  meaning  of  this  is  very  plain;  the  surplus  money  shall  be  sub- 
ject to  division  among  the  same  persons,  and  in  the  same  propor- 
tions, that  the  land  would  have  been,  had  it  not  been  sold.  The 
children  would  have  been  entitled  to  their  share  of  the  land  respec- 
tively, in  fee,  and  therefore,  they  shall  have  their  shares  df  the  mo*- 
ney  absolutely.  The  widow  would  have  been  entitled  to  her  third 
of  the  land/or  life  only;  and  therefore,  she  shall  have  the  interest 
of  one  third  of  the  surplus  money  for  life.  The  principal  of  that 
one  third,  remains  to  all  intents  and  purposes,  money,  and  is  dis- 
tributable, after  the  death  of  the  widow,  among  the  children,  in 
the  same  proportions  in  which  they  took  the  other  two  thirds. 
The  expression,  that  the  administrators  shall  distribute  the  surplus, 
is  worthy  of  remark  ;  for  it  will  be  found,  that  throughout  the 
whole  of  this  act,  where  land  is  to  go  to  the  heirs,  the  word  de- 
scend is  used,  and  where  money  is  to  be  divided,  the  expression  is 
distributed.  The  attention  of  the  legislature  was  drawn  immedi- 
ately to  this  surplus  money.  They  were  providing  for  it.  It  is 
inconceivable,  therefore,  why,  if  they  had  intended  it  to  retain 
any  quality  of  land,  after  its  distribution,  they  should  not  have  said 
so.  It  is  of  no  importance  to  the  heirs,  whether  the  property  be 
considered  as  real  or  personal,  since  they  have  the  absolute  dispo- 
sal of  it,  in  either  case.  But  to  those  who  succeeded  to  an  heir 
who  dies  during  infancy,  the  nature  of  the  property  may  be  of 
great  importance,  for  it  may  go  in  a  different  direction,  according 
as  it  be  real  or  personal.  It  would  be  difficult,  however,  to  assign 
a  reason,  why  the  legislature  should  be  more  desirous  of  preserving 
to  this  surplus  money,  the  quality  of  land,  than  to  the  money  which 
is  distributed  among  the  heirs,  on  the  partition  of  a  real  estate, 
which  does  not  admit  of  division.  We  find  no  such  intention  on 
the  face  of  the  law.  Care  is  taken,  that  the  money  shall  go  to  the 
person  who  would  have  been  entitled  to  the  land,  had  it  remained 
unsold,  and  there  the  legislative  provision  stops,  its  object  being 
accomplished.  I  know  not  then,  what  right  the  courts  of  justice 
have,  to  indulge  speculative  notions,  in  order  to  clothe  money  with 
qualities  which  do  not  naturally  belong  to  it,  and  thereby  intro- 
duce an  artificial  system,  which  may  be  attended  with  more  diffi- 
culties than  can  be  foreseen.  If  this  money  is  to  be  considered  as 
land,  how  long  is  it  to  remain  so  ?  Is  it  ever  to  return  to  its  na- 
tural state,  and  when  ?  The  counsel  for  the  defendant  have  an  an- 
swer of  their  own  to  these  questions.  They  say,  that  if  it  comes 
to  the  hands  of  an  adult,  it  is  completely  money  at  the  moment  of 
payment;  provided  that  adult  be  not  &feme  covert.  But  if  it  comes 
to  an  infant,  or  a  feme  covert,  it  is  to  be  considered  as  land,  until 
the  infant  arrives  at  full  age,  or  ihefeme  covert  becomes  sui  juris. 
This,  to  be  sure,  would  avoid  many  difficulties,  and  might  be  a  good 
legislative  provision.  But  what  foundation  is  there  for  it  in  the 
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law  as  it  now  stands?  I  confess  I  can  see  none.  I  have  examined 
all  the  cases  in  our  own  courts,  which  were  cited  in  the  argument, 
but  not  one  of  them,  nor  any  other  which  has  reached  us  hy  tra- 
dition, supports  the  pretentions  of  the  defendant.  Diller  v.  Young 
2  Yeatesj  261,  is  the  only  one  which  bears  upon  the  subject,  and 
it  makes  nothing  against  the  plaintiff.  It  was  there  decided,  that 
where  land  is  sold  by  order  of  the  Orphans'  Court,  for  the  payment 
of  debts,  that  part  of  the  surplus  money  which  is  paid  to  the  wi- 
dow, shall  be  held  by  her,  only  for  her  life,  after  which,  it  reverts 
to  the  children.  This  is  exactly  according  to  the  plaintiff's  posi- 
tion. Whenever  the  land  is  sold,  the  proceeds  become  money,  and 
so  remain  for  ever.  But  the  widow  takes  no  greater  interest  in 
the  money,  than  she  would  have  done  in  the  land ;  that  is,  an  es- 
tate for  term  of  life.  Upon  the  whole  then,  although  this  special 
verdict  presents  a  case  very  important  in  principle,  yet  I  consider 
it  as  by  no  means  difficult  of  solution.  It  does  not  appear  to  have 
been  expressly  decided,  yet  I  think  it  has  been  generally  under 
stood,  that  surplus  money,  arising  from  sales  of  landxby  order  of 
the  Orphans'  Court,  whether  it  belong  to  an  infant,  a  feme  covert ', 
or  a  male  of  full  age,  is  to  be  considered  simply  as  money,  and 
nothing  else.  I  am  of  opinion,  therefore,  that  the  judgment  of  the 
District  Court  should  be  affirmed. 

Judgment  affirmed. 
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LEWIS  and  another  against  MORGAN  and  another. : 
IN  ERROR. 

It  seems,  if  a  person  furnishing  materials  for  a  building,  do  not  file  his  claim  within 
six  months  after  its  completion,  he  cannot  recover  after  two  years,  on  a  scirc 
facias. 

But  on  the  plea  of  payment  to  such  scire  facias,  advantage  cannot  be  taken  of  the 
invalidity  of  the  lien  :  the  plea  of  payment  admits  the  truth  of  the  averments 
stated  in  the  scire  facias. 

The  effect  of  the  plea  of  payment  in  Pennsylvania. 

Query,  Whether  the  recovery  of  judgment  in  a  personal  action  before  a  magistrate, 
bars  the  proceeding  for  the  same  cause  of  action  by  scire  facias,  on  a  lien 

tiled? 

Such  judgment  is  not  evidence  in  the  suit  by  scire  facias,  if  it  do  not  appear  to  have 
been  for  the  same  cause  of  action. 

The  declarations  of  the  owner  of  the  building,  that  he  had  retained  money  to  dis- 
charge the  liens,  are  evidence  in  a  suit  against  him  by  scire  facias,  brought  by  a 
person  who  performed  labour  in  the  building. 

ON  a  writ  of  error  in  this  case  to  the  Court  of  Common  Pleas  of 
Dauphin  county,  it  appeared,  that  William  Morgan  and  James 
Morgan,  the  plaintiffs  below,  performed  work  and  labour  as  ma- 
sons, in  the  building  of  a  house  in  Harrisburg,  erected  by  Philip 
Lewis,  and  owned  by  Benjamin  Kurtz,  Esq.,  who  were  the  de- 
fendants below,  and  now  plaintiffs  in  error.  The  plaintiffs  below 
filed  a  claim  in  the  office  of  the  prothonotary  of  the  said  Court  of 
Common  Pleas,  on  the  22d  November,  1816,  the  building  having 
been  completed  in  April,  1816.  A  scire  facias  was  issued  on  the 
said  claim  to  December,  1816,  and  the  defendants  suffered  judgment 
to  go  by  default.  This  judgment,  however,  was  opened  on  the 
affidavit  of  Kurtz,  and  he  was  allowed  to  take  defence.  He  plead- 
ed payment,  with  leave  to  give  the  special  matter  in  evidence:  re- 
plication, non  solvit  and  issue. 

On  the  trial  of  this  scire  facias,  in  the  court  below,  the  defen- 
dants offered  in  evidence,  the  docket  of  the  late  John  Kean,  Esq. 
a  justice  of  the  peace,  containing  the  entry  of  a  suit  brought  the 
17th  of  May,  1816,  by  William  Morgan  against  Philip  Lewis, 
on  which  judgment  was  given,  and  execution  issued,  and  stayed  by 
the  plaintiff  on  the  suit.  This  evidence  was  objected  to  by  the 
plaintiffs,  and  rejected  by  the  court  below,  who  signed  a  bill  of  ex- 
ceptions. 

The  plaintiffs  offered  to  prove  that  B.  Kurtz,  one  of  the  defen- 
dants below,  declared,  that  he  was  bound  to  pay  the  liens  on  his 
house,  and  that  he  reserved  money  in  his  hands  out  of  the  debt 


*  This  case  having  come  into  the  reporters  hands  since  the  10th  Volume  went 
to  the  press,  it  is  inserted  here. 
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due  to  Lewis.  This  evidence  the  defendants  objected  to,  but  the 
court  admitted  it,  and  the  defendants  ex  epted. 

The  court  below  charged  the  jury,  that  seven  months  and  more 
having  elapsed  after  the  completion  of  the  building,  before  the 
claim  was  filed,  the  lien  ceased  after  two  years:  but  the  party  might, 
notwithstanding,  proceed  upon  the  scire  facias  issued  on  such 
claim, and  a  judgment  obtained  thereon  would  be  valid :  it  would  stand 
on  the  same  footing  as  other  judgments,  and  would  have  no  pre- 
ference to  prior  judgments. 

The  jury  found  a  verdict  for  the  plaintiffs  below,  and  judgment 
was  entered  thereon  in  January,  1823. 

Douglass,  for  the  plaintiff  in  error,  now  contended,  that  there 
was  error  in  the  proceedings  below. 

1.  In  the  charge  of  the  court.  He  referred  to  the  acts  of  assem- 
bly of  the  17th  of  March,  1806,  and  28th  of  March,  1808,  extend- 
ed to  Dauphin  county,  by  the  act  of  22d  March,  1817,  Purd. 
Dig.  417.  Under  the  act  of  28th  March,  1808,  the  party  cannot 
proceed  by  scire  facias,  either  where  the  lien  never  attached,  or 
where  it  was  expired.  The  proceeding  by  scire  facias  is  not  per- 
sonal, and  cannot  be  used  to  affect  the  person  of  the  defendant,  or 
any  property  but  the  building  itself,  on  which  the  work  has  been 
done.  If  the  lien  is  not  filed  within  six  months,  the  case  is  the 
same  as  if  the  act  never  had  been  passed ;  the  remedy  is  by  a  per- 
sonal suit.  The  remedy  by  scire  facias  is  expressly  declared  by 
the  act,  to  be  "against  the  debtor,  or  owner  of  the  building:  and 
no  judgment  on  such  scire  facias,  shall  warrant  the  issuing  an  ex- 
ecution, except  against  the  building  or  buildings,  upon  which  the 
lien  existed,  as  aforesaid."  Purd.  Dig.  417. 

He  also  insisted  on  the  court's  rejecting  the  record  of  the  suit  be- 
fore Kean,  and  admitting  testimony  of  the  declarations  of  Kurtz. 

Elder,  contra,  was  stopped  by  the  court. 

The  opinion  of  the  rourt  was  delivered  by 

GIBSON,  J.  The  acts  of  assembly  creating  a  lien  in  favour  of 
persons  who  contribute  labour  or  materials  to  the  erection  of  build- 
ings, have  created  no  personal  liability  on  the  part  of  an  owner  who 
has  not  entered  into  any  contract  for  the  supply  of  the  labour  or 
materials,  but  who  has  employed  an  architect  to  erect  the  building 
at  a  stipulated  price;  but  the  claim  of  the  labourer,  or  material  man, 
attaches  specifically  to  the  buildings  in  the  hands  of  the  owner. 
This  claim  may  be  rendered  effective  in  either  of  two  ways:  1st, 
By  a  judgment  in  an  action  against  the  architect,  commenced  with- 
in two  years  from  the  time  of  furnishing  the  subject  matter  of  the 
demand;  on  which  the  building  may  be  sold.  2d,  By  a  scire  fa- 
cias specifically  in  rem,  commenced  within  the  two  years,  on  a  claim 
filed  in  the  office  of  the  prothonotary  of  the  proper  county,  within 
six  months  after  the  services  have  been  rendered,  or  the  materials 
furnished. 
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But  the  limitation  of  the  lien  was  not  designed  exclusively  to 
protect  purchasers  from  the  owner,  but  to  protect  the  property  in 
the  hands  of  the  owner  himself,  after  the  claimant  should  have  had 
a  fair  opportunity  to  proceed  against  it,  within  a  reasonable  time. 
In  this  respect,  the  case  is  unlike  that  of  land  once  bound  by  a  judg- 
ment which,  as  a  lien,  has  been  suffered  to  expire.  There,  the  land 
is  subject  to  be  sold  while  it  remains  in  the  hands  of  the  defendant; 
because  the  judgment  is  a  personal  charge,  to  satisfy  which  the  land 
may  be  levied  on,  just  as  if  it  were  a  chattel:  but  in  a  scire  facias 
there  is  no  judgment  against  the  person  of  the  owner;  and  if 
the  lien  is  gone,  to  give  effect  to  which,  alone,  there  is  a  remedy 
against  the  owner,  the  remedy,  also,  is  necessarily  gone.  I  there- 
fore, by  no  means,  concur  with  the  court  below,  that  if  the  claim 
were  filed  after  the  six  months,  or  the  scire  facias  were  not  issued 
within  the  period  prescribed,  the  property  might,  nevertheless,  be 
sold  in  the  hands  of  the  owner.  But  although  the  opinion  of  the 
court  as  to  this,  be  wrong,  it  is,  an  error  in  regard  of  an  abstract 
principle,  which  could  have  no  effect  on  the  decision  of  the  ques- 
tion submitted  to  the  jury,  by  the  pleadings;  and  one  which  can- 
not be  taken  advantage  of  here.  The  plaintiffs  had  obtained  a  judg- 
ment by  default,  which,  on  the  affidavit  of  Kurtz,  the  owner,  that 
he  had  a  full  defence;  that  the  defence  arose  from  the  inattention  of 
his  attorney,  and  that  he  had  entered  into  no  contract  with  the 
plaintiffs,  and  was  therefore  not  liable  to  pay,  was  opened,  to  let 
him  into  a  defence:  whereupon,  he  pleaded  payment,  with  leave 
to  give  the  special  matters  in  evidence;  and  on  that  the  parties  went 
to  issue.  The  nature  of  this  plea  appears  frequently  to  be  misun- 
derstood. It  was  first  introduced  into  practice  in  actions  of  debt  on 
bond,  from  necessity,  and  to  let  in  evidence  of  facts  which  would 
furnish  a  ground  for  an  injunction  in  chancery,  where  the  demand 
was  irresistible  at  law;  and  in  such  case,  if  the  facts  were  made  out, 
the  jury  were  directed  to  presume  every  thing  to  be  actually  paid, 
which  in  equity  and  conscience  ought  not  to  be  paid.  Hence  it 
erroneously  came  to  be  considered,  in  cases  were  there  was  no 
equitable  defence  at  all,  either  real  or  pretended,  as  a  sort  of  pa- 
nacea in  pleading,  adapted  to  all  cases,  and,  where  every  other  ex- 
pedient might  fail,  securing  to  the  defendant  by  a  mode  of  opera  • 
tion  peculiar  to  itself,  the  benefit  of  every  sort  of  defence  that 
could  be  made  under  any  particular  plea,  or  all  other  pleas  together. 
It  is  not  however  in  the  nature  of  a  general  issue,  contesting  the 
truth  of  every  fact  averred  by  the  plaintiff:  on  the  contrary,  it  ad- 
mits the  original  merits  as  set  out,  and  puts  the  defence  on  collate- 
ral grounds.  As  an  equitable  plea  it  makes  room  only  for  what  would 
sustain  a  bill  in  chancery:  and  as  a  legal  plea,  it  makes  room  only 
for  evidence  of  direct  payment,  or  what,  in  particular  cases,  where 
this  plea  is  directed  by  act  of  assembly,  is  equivalent,  to  direct  pay- 
ment, and  matter  of  legal  defence:  as,  for  instance,  set  off  under  the 
defalcation  act.  But  in  every  such  defence,  whether  legal  or  equi- 
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table,  the  demand  on  original  grounds,  is  admitted.  Now  here  the 
writ  of  scire  facias  contained  an  averment  of  every  fact  necessary 
to  enable  the  plaintiff  to  recover;  and  as  these  facts  were  not  tra- 
versed by  the  plea,  they  are  to  be  taken  pro  confesso.  The  points 
therefore,  on  which  the  defendants  required  the  direction  of  the 
court,  were  not  involved  by  the  pleadings;  and  an  error  with  re- 
spect to  them  in  the  charge,  cannot  be  assigned  as  a  ground  for  re- 
versing the  judgment. 

Besides  the  point  just  disposed  of,  there  are  two  bills  of  excep- 
tions to  evidence.  The  defendants  offered  a  transcript  from  the 
docket  of  a  justice  of  the  peace,  of  a  suit  by  one  of  the  plaintiffs 
against  Lewis,  the  architect,  and  one  of  the  defendants  in  the  pre- 
sent cause,  in  which  judgment  was  obtained;  but  it  did  not  appear 
that  the  debt  had  been  collected.  I  am  not  going  to  say  whether 
the  prosecuting  of  an  action  against  the  person  of  the  architect, 
with  whom  the  plaintiff  has  contracted,  is  inconsistent  with  the 
prosecuting  of  a  scire  facias  against  the  property;  or  whether  the 
remedies  are  cumulative  and  may  be  prosecuted  together.  That 
question  does  not  necessarily  arise;  for  it  did  not  appear  that  the 
suit  before  the  justice  was  for  the  same  cause  of  action  as  the  suit 
at  bar;  and  the  transcript  was  therefore  properly  excluded.  And 
as  to  the  propriety  of  admitting  evidence  of  the  declarations  of 
Kurtz,  the  owner,  that  he  had  retained  money  in  his  hands  for 
the  purpose  of  discharging  the  lien,  I  cannot  entertain  a  doubt 
These  were  declarations  of  a  party  in  the  cause,  admitting  in  some 
degree  the  legality  of  his  antagonist's  demand;  and  as  such  they 
were  clearly  competent  evidence. 

Judgment  affirmed. 


238  SUPREME  COURT  [Lancaster, 

[LANCASTER,  JUNE  7,  1824.] 

HUBER  against  BURKE. 

IN  ERROR. 

In  an  action  of  debt  for  the  penalty  in  articles  of  agreement,  the  plaintiff' may  re- 
cover damages  for  a  breach  of  the  contract;  and  it  is  error  to  instruct  the  jury,  that 
he  must  recover  the  whole  of  the  purchase  money  or  nothing. 

The  vendee  of  land  by  articles  of  agreement,  provided  he  has  performed  all  the 
covenants  which  he  has  agreed  to  perform,  may  recover  the  purchase  money  in 
an  action  of  debt  for  tHe  penalty  in  the  articles,  although  the  contract  has  not 
been  in  part  executed  by  the  delivery  of  possession  to  the  vendee  ;  after  which, 
the  vendee  is  entitled  to  the  land. 

Such  an  action  is  like  a  bill  in  equity,  and  the  defendant  may,  under  the  plea  of 
payment,  give  in  evidence  every  circumstance  which  would  influence  a  Chancel- 
lor, on  a  bill  for  specific  performance. 

The  penalty  is  merely  a  security  for  damages  for  a  breach  of  contract ;  and  the  ver- 
dict is  to  be  taken  in  debt  for  the  whole  penalty ;  but  the  sum  actually  to  be  re- 
covered, is  to  be  assessed  as  damages,  on  payment  of  which,  the  judgment  for 
the  penalty  is  to  be  released. 

The  vendor,  if  he  seeks  to  recover  the  purchase  money,  should  count  specifically 
for  it,  on  the  covenant  to  pay ;  setting  out  the  covenant,  performance  on  his  part, 
and  failure  on  the  part  of  the  vendee,  and  concluding  in  the  usual  form. 

But  he  is  not  entitled  to  recover  the  whole  purchase  money,  where  there  are 
incumbrances  not  removed,  when  suit  is  brought.  He  must  be  in  a  condition  to 
tender  a  good  title,  before  the  commencement  of  the  suit,  notwithstanding  the 
vendee  has  refused  to  accept  a  deed. 

If  the  vendor,  after  the  execution  of  the  articles,  mortgage  the  premises,  it  is  so  far 
an  acquiescence  in  the  determination  of  the  vendee  to  rescind  the  contract, 
as  to  preclude  him  from  demanding  specific  execution  of  it ;  though  he  may, 
perhaps,  be  entitled  to  damages  tor  the  loss  of  the  bargain. 

ON  a  writ  of  error  to  the  District  Court  for  the  city  and  county 
of  Lancaster,  the  case  appeared  to  be  thus: 

The  defendant  in  error,  Peter  Burke,  declared  in  debt  for  the 
penalty  of  articles  of  agreement,  entered  into  between  himself  and 
John  Huber,  the  plaintiff  in  error,  on  the  26th  of  February,  1817. 
By  these  articles  Burke  agreed,  in  consideration  of  the  sum  of 
5,500  dollars,  3,500  dollars  of  which,  were  to  be  paid  on  the  1st  of 
Jlpril  next,  ensuing  the  date  of  the  articles,  and  the  residue  in  one 
year  from  that  day,  to  convey  to  Huber,  on  the  1st  of  April,  1817, 
a  good  title  to  the  ten  acres  of  land,  situate  in  town  of  Millersburg,  in 
Manor  township,  Lancaster  county,  on  which  a  tavern  and  other 
buildings  were  erected,  together  with  the  stove  in  the  bar  room ; 
the  premises  subject  to  the  yearly  ground  rent  of  five  shillings  per 
acre.  jZurke  reserved  to  himself  the  possession  of  the  premises, 
until  the  day  on  which  the  deed  was  to  be  executed,  when  he  co- 
venanted to  deliver  peaceable  possession  to  Huber.  For  the  faith- 
ful performance  of  the  covenants  contained  in  the  articles,  the  par- 
ties bound  themselves  in  the  penalty  of  11000  dollars. 

The  defendant  pleaded  payment  and  performance,  with  leave  to 
give  the  special  matters  in  evidence.  The  cause  was  tried  on  the 
13th  September)  1821. 
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All  the  facts  given  in  evidence  on 'the  trial,  are  embodied  in  the 
charge  given  by  the  court  below  to  the  jury,  which  was  as  follows: 

Charge.  This  is  an  action  of  debt  to  recover  the  first  instal- 
ment upon  articles  of  agreement,  for  the  sale  and  conveyance  of  a 
tract  of  land.  [His  honour  here  read  the  articles  of  agreement] 

The  plaintiff  has  made  out  a  good  title  in  himself  to  the  premi- 
ses he  covenanted  to  convey.  He  has  proved  the  execution,  and  ten- 
der of  a  deed  in  due  time,  and  an  offer  to  deliver  up  the  posses- 
sion, all  which  was  refused  by  the  defendant.  It  is  in  proof  that  the 
defendant,  several  weeks  before  the  day  on  which  the  contract  was 
to  be  executed,  declared  he  would  not  comply  with  it;  and  on  the 
day  when  the  title  was  tendered  to  him,  on  the  1st  of  »tf/?r*Y.  1817, 
according  to  the  terms  of  the  articles,  he  immediately  left  the  room, 
and  said,  "  I  dont  want  your  title  or  your  property,"  but  assigned 
no  reason  for  his  conduct.  The  plaintiff  has  therefore  done  every 
thing  which  it  was  necesssary  for  him  to  do,  to  enable  him  to  bring 
this  action,  and  there  is  no  difficulty  in  this  part  of  the  case. 

This  being  an  action  of  debt  for  the  recovery  of  the  specific  pur- 
chase money  upon  the  contract,  and  not  an  action  of  covenant  to 
recover  mere  damages  for  the  breach  of  it,  it  is  in  the  nature  of  a 
bill  in  equity  to  compel  the  specific  execution  of  the  agreement  by 
the  defendant,  and  if  it  be  such  a  case,  as  under  the  circumstances,  a 
court  of  chancery  would  decree  the  agreement  to  be  completed,  the 
plaintiff  will  recover  his  debt;  but  if  there  are  circumstances  of 
equity  on  the  part  of  the  defendant,  which  would  excuse  him  from 
performance,  or  by  reason  of  which  chancery  would  not  interfere 
to  compel  the  execution  of  it,  but  would  leave  him  to  his  remedy 
at  law  to  recover  mere  damages,  then  the  plaintiff  can  recover  noth- 
ing in  this  suit,  not  even  partial  damages;  the  contract  must  be  de- 
creed entire  or  not  at  all,  and  the  plaintiff  must  fail, 

In  England  the  remedy  in  this  case  would  properly  be  in  a 
Court  of  Chancery.  We  have  no  such  court  in  this  state;  but 
it  has  been  long  and  well  established,  that  equity  is  part  of  the 
law  of  Pennsylvania,  and  lest  there  should  be  a  failure  of  jus- 
tice, our  courts,  blending  the  principles  of  equity  with  the  dry- 
rules  of  common  law,  with  the  aid  of  a  jury,  will  do  what  a 
Court  of  Chancery  would  do;  and  this  practice  is  essential  in  ma- 
ny cases,  to  the  due  administration  of  justice. 

The  defence  now  set  up  to  a  recovery  in  this  case  is  this.  That 
the  plaintiff  has  covenanted  to  give  a  good  title,  which  means  a  ti- 
tle free  from  all  incumbrances;  that  he  has  not  now  a  good  title, 
and  it  is  an  executory  contract 

To  support  this  defence  they  have  proved: 

1st.  That  on  the  24th  tfpril,  1S15,  one  Kauffman  obtained  a 
judgment  against  Peter  Burke,  for  100  dollars,  which  does  not 
appear  to  be  satisfied. 

2d.  On  September  12th,  the  Bank  of  Pennsylvania  obtained  a 
judgment  against  Peter  Burke,  the  plaintiff,  for  the  sum  of  463 
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dollars  and  35  cents,  which,  though  an  incumbrancc  on  the  1st 
•flpril,  1817,  was  satisfied  on  the  record  on  the  31st  May,  1817. 

3d.  On  the  25th  November,  1816,  the  United  States  obtained  a 
judgment  against  Peter  Burke,  the  plaintiff,  and  others,  for  a  pe- 
nalty of  150  dollars,  and  the  real  sum  stated  to  be  due  is  37  dol- 
lars and  Scents;  zfi.fa.  issued  on  this,  and  personal  property  was 
levied  on. 

These  are  all  the  judgments  against  Peter  Burke,  prior  to  the 
1st  of  April,  1817,  when  the  contract  was  to  be  carried  into  effect; 
and  of  these,  only  the  judgment  for  the  small  sum  of  100  dollars, 
and  its  interest  appear,  to  be  unsatisfied. 

They  have  cited  the  case  of  Jones  v.  Gardiner,  10  Johns. 
266,  in  which  it  is  said  the  title,  means  thelegal  estate  in  fee,  free 
and  clear  of  all  valid  claims,  liens  and  incumbrances  whatsoever; 
and  clearly  the  law  is  so,  and  that  case  was  in  a  court  of  common 
law,  in  a  state  where  they  have  also  a  Court  of  Chancery,  and  their 
rules  of  decision  differ  considerably  from  ours;  but  the  defendant 
here  would  have  had  a  right  to  have  insisted  that  these  incumbran- 
ees  should  be  removed,  and  if  refused  he  would  not  be  compelled 
to  have  accepted  the  title,  and  the  claim  of  the  plaintiff  for  a  spe- 
cific execution,  would  have  been  put  an  end  to.  But  no  objection 
was  made  on  that  ground  or  any  other,  but  there  was  an  absolute 
refusal  to  complete  the  contract  upon  any  terms,  and  a  declaration 
before  hand  to  that  effect.  If  the  objection  had  been  made,  it  could 
have  been  removed  immediately,  or  the  judgments,  being  upon  re- 
cord, he  might  have  insisted  on  their  being  discharged  out  of  the 
purchase  money,  which  was  vastly  more  than  the  amount  of  all  the 
incumbrances;  besides,  the  second  instalment  of  2000  dollars  re- 
maining in  his  own  hands.  It  is  not  uncommon  for  people  pos- 
sessed of  real  estate,  but  who  are  liable  to  judgments,  to  sell  for 
the  very  purpose  of  disencumbering  themselves  from  debt,  and 
when  they  are  willing  that  such  incumbrances  be  paid  in  the  first 
instance  out  of  the  purchase  money,  it  would  be  a  very  unconcien- 
tious  objection  in  the  purchaser,  to  insist  on  the  removal  of  them, 
before  he  pays,  and  thereby  defeat  the  very  object  of  the  contract 
and  sale,  when  he  can  suffer  no  disadvantage,  and  feel  no  incon- 
venience. It  is  a  violation  of  the  very  spirit  of  the  contract,  and  I 
do  not  think  that  any  court  of  chancery  would  sanction  such  con- 
duct, or  support  such  an  objection.  It  would  be  sufficient  in  that 
court  if  every  objection  could  be  removed  at  the  time  the  contract 
is  to  be  executed;  and  in  many  instances,  even  at  the  time  of  the 
decree,  if  a  good  title  can  be  then  made,  they  will  execute  the  con- 
tract. 

It  is  further  objected,  that  there  is  an  incumbrance  of  an  annual 
ground  rent  on  this  property.  That  is  true,  and  it  is  so  express- 
ly stated  in  the  contract,  and  the  deed  is  to  be  made  subject  to  that 
incumbrance. 

It  is  further  objected,  that  the  plaintiff  has  not  shown  that  these 
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payments  have  l)een  annually  made,  and  that  there  are  no  arrearages. 
Ejection  of  the  kind,  appears  by  the  evidence  to  have  ever  been 
made  in-fore  the  present  trial.  The  defendant  had  an  opportunity  of 
inquiring  into  this  fact,  and  as  he  has  not  shown  that  there  are  any 
arrearages,  we  cannot  presume,  for  him,  that  they  have  not  regu- 
larly been  paid.  When  a  party  raises  objections  to  the  execution 
of  his  contract,  it  lies  upon  him  to  show  that  such  objections  are 
well  founded;  and  even  if  such  arrearages  should  appear,  there  is 
a  remedy  for  that,  also,  in  the  power  of  the  court 

Another  objection  is,  that  by  the  agreement,  the  defendant  was 
to  have  the  stove  in  the  bar-room,  and  that  the  plaintiff  has  not 
proved  any  tender  of  the  stove.  This  scarcely  deserves  an  answer; 
it  is  an  appendage  to  the  house,  and  if  he  had  taken  the  possession 
of  the  house  when  it  was  offered  to  him,  he  would  have  received 
the  stove  in  the  house.  It  is  not  an  article  to  be  carried  about  in  a 
cart  or  a  wheel  barrow,  to  be  tendered. 

But  another  question  of  considerable  importance  is  raised.  It  is  con- 
tended from  what  has  been  subsequently  done,  that  the  plaintiff  can- 
not recover;  that  he  has  conveyed  away  his  property,  so  that  he 
cannot  reclaim  it. 

If  this  be  so,  arid  the  plaintiff  cannot  now  make  a  title,  he  can- 
not recover  in  this  action,  however  he  might  have  been  entitled  to 
ilamages,  in  an  action  of  a  different  nature. 

To  support  this  ground  of  action  they  have  proved, 

1st.  A  judgment,  Hershey  and  Burke,  (the  plaintiff,)  July  1st, 
1S17,  for  500  dollars.  On  this  judgment  zfi.fa.  issued,  and  per- 
sonal property  was  levied  on. 

2d.  July  1st,  1817,  Hank  of  Pennsylyvania  and  Bur ke,  (the 
plaintiff,)  judgment  for  110  dollars  and  34  cents.  A./?,  fa.  was  is- 
sued on  this  judgment  in  1819,  but  there  is  no  evidence  of  what 
became  of  it. 

,ul.  In  Ju'y,  1821,  there  are  two  judgments,  Sides  v.  Burke, 
and  Miller  v.  Burke,  for  72  dollars  and  25  cents,  each,  amounting 
together,  to  the  sum  of  145  dollars  and  50  cents. 

•Hh.  And  on  the  9th  December,  1819,  a  mortgage  of  the  pre- 
mises to  Oder  and  Kline,  for  the  sum  of  818  dollars  and  interest. 

Now  with  respect  to  such  judgments  as  were  entered  since  the 
1st  of  Jlpril,  1817,  and  are  now  satisfied,  no  question  can  arise. 

If  the  defendant  had  complied  with  his  contract  on  the  Ist«#/?rt7, 
1817,  probably  all  these  debts,  if  they  even  then  existed,  would 
have  been  discharged.  Whether  or  not,  no  judgment  for  them 
could  have  affected  the  defendant.  If  the  debts  accrued  subsequently, 
or  judgments  were  entered  subsequently,  may  it  not  justly  be  attri- 
buted to  the  conduct  of  the  defendant,  who  refused  to  comply  with 
his  engagements?  They  did  not  exist  at  the  time  the  deed  ought  to 
have  been  made;  the  defendant  had  tied  up  the  plaintiff's  hands, 
and  had  deceived  him.  If  the  misfortunes  of  the  plaintiff  arise  out 
of  such  conduct  on  the  part  of  the  defendant,  is  it  right  on  an 

VOL.    XT.  ?  H 
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equitable  defence,  that  he  should  set  up  his  own  misdeeds  to  pro- 
tect himself,  especially  when  every  difficulty  can  be  remedied  by 
the  payment  of  what  is  justly  due  from  himself?  It  is  to  be  consid- 
ered, therefore,  whether  the  defendant  himself  has  not  thrown  all 
these  difficulties  upon  the  plaintiff,  by  not  complying  with  his  con- 
tract. If  they  were  beyond  the  controul  of  the  plaintiff,  and  can 
all  be  removed  on  payment  of  the  purchase  money,  due  from  the 
defendant,  is  it  equitable  that  he  should  shelter  himself,  in  conse- 
quence of  matters  which  have  accrued  from  his  own  default? 

But  it  is  said  he  has  conveyed  away  the  real  estate  and  cannot 
reclaim  it,  and  that  the  mortgagees  have  a  right  to  the  possession. 
Butit  is  not  so.  For  even  admitting,  as  is  contended,  that  a  mortgagee 
might  bring  an  ejectment,  which  I  am  not  at  this  day  inclined  to 
admit,  as  against  the  mortgage,  (but  it  seems  no  part  of  this  ques- 
tion,) yet  such  ejectment  could  be  immediately  defeated,  upon  pay- 
ment of  the  debt,  interest  and  costs.  And  so  with  respect  to  a  sci- 
re  facias  on  the  mortgage.  It  is  in  substance  no  more  than  a  judg- 
ment, and  is  not  a  parting  with  the  absolute  title;  no  reconveyance 
is  ever  required,  but  an  entry  of  satisfaction  on  the  margin  of  the 
record,  puts  an  end  to  it.  The  mortgagor,  to  all  intents  and  pur- 
poses, has  the  title,  it  is  subject  to  subsequent  judgments  against 
him,  to  the  dower  of  his  wife,  in  this  country,  and  to  all  other  in- 
cidents of  legal  estates;  and  he  is  not  thereby  deprived  of  the  pow- 
er, by  acts,  to  make  a  good  title;  he  has  not  parted  with  it,  so  as  to 
destroy  his  power  over  it. 

I  think,  therefore,  that  upon  equitable  principles,  the  plaintiff 
ought  to  recover,  and  be  compelled  to  complete  his  contract.  The 
jury  will,  however,  judge  for  themselves,  and  give  such  verdict  as 
they  think  proper. 

If  the  verdict  shall  be  for  the  plaintiff,  it  will  still  be  within  the 
power  of  the  court;  they  can  direct  the  money  to  be  brought  into 
court,  and  the  court  will  take  care  that  all  the  judgments,  liens,  and 
incumbrarices,  even  the  arrears  of  ground  rent,  if  any,  shall  be  paid 
and  discharged,  at  the  expense  of  the  plaintiff;  so  that  the  defen- 
dant cari  sustain  no  possible  injury  or  disadvantage  from  them.  I 
think  this,  in  such  cases,  to  be  within  the  power  of  the  court. 

The  plaintiff  bas  pressed  for  interest  on  the  first  instalment. 
Unless  there  are  special  circumstance  to  prevent  it,  in  England  the 
Chancellor  would  decree  the  purchase  money  to  be  paid  with  in*- 
terest,  and  would  direct  an  account  to  be  taken  of  the  rents  and  pro- 
fits, to  set  off  against  the  interest.  We  cannot  direct  such  an  ac- 
count here;  but  it  is  in  the  breast  of  the  jury  how  they  will  consi- 
der it;  and  if  in  their  judgment,  the  rents  and  profits  are  equal  to 
the  interest,  which  in  the  absence  of  all  proof  is  to  be  presumed,  if 
the  purchase  was  for  a  fair  and  reasonable  price,  they  will  find 
the  principal  sum  without  any  interest. 

The  jury  found  a  verdict  for  the  plaintiff,  for  3500  dollars  debt, 
with  six  cents  damages  and  six  cents  costs. 

The  counsel  for  the  defendant,  having  excepted  to  the  charge  of 
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the  court,  removed  the  record  by  writ  of  error  to  this  court,  where 
eight  specific  errors  were  asssigned. 

1.  The  court  erred  in  saying,  that  the  plaintiff  ought  to  recover 
and  be  compelled  to  complete  his  contract;  whereas  they  should  have 
instructed  the  jury,  that  under  the  evidence  given  in  this  cause, 
the  verdict  should  be  rendered  in  favour  of  the  defendant. 

2.  The  court  also  erred  in  that  part  of  their  charge  containing 
the  answer  to  the  defendant's  defence,  that  the  judgments  or  other 
incumbrances  existing  against  Burke,  the  vendor,  at  the  time  of  the 
tender  of  the  deed,  and  before  and  after,  were  a  bar  to  a  recovery  iti 
this  suit. 

3.  The  court  erred  in  their  answer  to  the  defence  made,  that 
Burke  had  conveyed  away  his  property  subsequently  to  the  tender 
of  the  deed,  by  mortgage  to  Ober  and  Kline,  and  that  at  the  time 
of  trial,  the  property  was  unincumbered  in  the  hands  of  Burke. 

4.  There  is  error  in  stating,  that  this  is  a  case  in  which  the  re- 
medy would,  in  England,  properly  be  in  a  court  of  chancery. 

5.  There  is  error  in  that  part  of  the  charge  which  relates  to  the 
defence,  that  there  were  arrearages  of  ground  rent  on  the  property 
sold. 

6.  The  court  erred  also  in  saying,  that  the  jury  had  a  rightto  judge 
for  themselves,  and  give  such  verdict  as  they  might  (hink  proper. 

7.  The  cause  was  tried  by  talesmen,  and  no  tales  was  prayed 
either  by  the  plaintiff  or  the  defendant 

8.  There  is  error  in  the  verdict  of  the  jury,  and  rendition  of 
judgment. 

The  case  was  argued  by  Rogers  and  Buchanan,  for  the  plaintiff 
in  error,  who  cited  Jones  v.  Gardner,  \QJohns.  266.  1  Fonb.  383. 
2  Powell,  on  Cont.  19.  Ch.  Ca.302.  \Tes.81.  Salk,\\2.  \Cassell 
v.  Cooke,  8  Serg.  Sf  Rawle,  268.  1  Binn.  158.  3  Dall.  506.  I 
Johns.  185.  3  Johns.  Ca.  145.  1  Caines,  71  1  Serg.  $  Rawle, 
202.  1  Madd.  Ch.  331,  341.  Sugd.  162,  163,  180,  312.  1  P. 
irms.  282.  1  Sound.  58.  Selw.  N.  P.  518.  3  Chitty,  on  PL 
29S. 

Frazer  and  Hopkins,  contra,  cited  4  Dall.  439.  Jordan  v. 
Cooper,  3  Serg.  $  Rawlc,  579,  584.  5  Mass.  Rep.  67.  1  Madd. 
Ch.  332.  Decamp  v.  Feay,  5  Serg.  fy  Rawle,  323.  Bellas  v. 
Hays,  Id.  427.  2  Johns.  614.  5  Mass.  Rep.  448. 

TILGHMAN,  C.  J.  was  absent  during  the  argument  and  gave  no 
opinion. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  In  this  cause  there  are  two  points  on  which  the 
matters  in  controvery  so  much  depend,  that  I  shall  confine  myself 
to  the  consideration  of  them.  The  plaintiff  declared  in  debt  for 
the  penalty  in  the  articles  of  agreement;  and  the  jury  were  direct- 
ed, that  as  this  was  not  an  action  of  damages  for  a  breach  of  the 
contract,  but  an  action  of  debt  in  the  nature  of  a  bill  for  specific 
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performance,  to  recover  the  purchase  money,  the  contract  was  to 
be  carried  into  complete  execution,  by  a  recovery  of  the  purchase 
money,  or  not  at  all:  and  that  on  the  facts  in  evidence,  the  plaintiff 
was  entitled  to  h.'ve  the  contract  executed  in  specie. 

The  vendor,  provided  he  has  performed  all  the  covenants  which 
it  was  incumbent  on  him  to  perform,  may,  undoubtedly  recover 
the  purchase  money,  although  the  contract  may  not  have  been  iu 
part  executed  by  delivery  of  the  possession;  after  which,  the  ven- 
dee will  be  entitled  to  the  land.  Of  this,  where  bond  has  been 
given  for  the  purchase  money,  there  cannot  be  a  question;  and 
where  an  action  specifically  for  the  purchase  money,  may  be  brought 
on  the  articles,  I  do  not  see  how  the  same  result  can  be  prevented. 
An  action  for  the  purchase  money,  produces  the  same  fruit  as  a 
bill  in  equity;  and  we  are  compelled  to  resort  to  it,  as  a  means  of 
carrying  the  contract  into  full  effect;  permitting  the  defendant,  under 
the  plea  of  payment,  to  give  in  evidence  every  circumstance  which 
would  influence  a  Chancellor  on  a  bill  for  specific  performance. 
An  action  of  covenant  is  essentially  an  action  to  recover  damages  for 
having  disaffirmed  the  contract,  and  an  election  of  that  particular  re- 
medy, is  a  direct  waiver  of  the  plaintiff's  right  to  a  specific  per- 
formance, as  well  as  an  implied  admission,  that  the  defendant  might 
disaffirm  it  on  payment  of  a  compensation  in  damages.  The  ques- 
tion then  is  simply,  whether  an  action  of  debt  for  the  penalty  in 
articles  of  agreement,  is  an  action  for  the  purchase  money.  It  is 
in  form  an  action  for  a  sum  certain,  undoubtedly :  but  what  is  the 
nature  of  such  a  penalty  ?  It  is  not  like  a  bond,  conditioned  for 
the  payment  of  a  debt,  but  for  the  performance  of  covenants, 
whether  to  pay  money,  or  do  any  other  act  or  thing;  and  it  extends 
to  all  the  covenants  entered  into  by  either  part}7,  being  the  security 
equally  of  both.  In  an  action  on  it,  the  verdict  is  in  debt  for  the 
whole  penalty,  but  the  sum  actually  to  be  recovered,  is  assessed  as 
damages,  on  payment  of  which,  the  judgment  for  the  penalty  is 
to  be  released:  and  where  judgment  goes  by  default,  no  execution 
issues  till  a  writ  of  inquiry  of  damages  is  executed.  The  vendee 
also,  may  have  an  action  of  debt  on  it,  in  which  he  may  recover 
damages;  but  when  he  calls  for  specific  performance  of  the  contract, 
he  does  so  by  an  action  of  ejectment  for  the  land.  It  is  then  a  se- 
curity for  damages  for  a  breach  of  the  contract,  and  for  nothing 
else.  So  far  did  this  notion  prevail  at  one  time,  that  in  an  old  case, 
Bagg  v.  Foster,  1  Ch  Ca.  188,  where  a  husband  on  his  marriage, 
entered  into  a  bond  for  the  settlement  of  certain  lands  on  himself 
and  his  wife,  and  their  heirs,  the  court  inclined  to  think,  the  par- 
ty had  rested  on  the  penalty,  and  refused,  after  a  lapse  of  years,  to 
decree  a  specific  performance;  and  an  application  of  someting  like 
the  same  principle,  is  to  be  found  in  Collins  v.  Plummer,  1  P. 
Wms.  104.  But  at  this  day,  the  law  undoubtedly  is,  that  where 
specific  performance  is  the  principal  object  of  the  agreement,  the 
penalty  is  only  a  collateral  security,  of  which,  in  equity,  neither 


May,  1S24.]  OF  PENNSYLVANIA.  245 

(Hubcr  T.  Burke.) 

can  take  advantage  by  paying  the  penalty,  and  refusing  to  perform 
the  agreement.  But  though  the  penalty  be  no  bar  to  a  decree 
for  specific  performance,  it  cannot  strengthen  the  ri^ht  of  either 
party  to  a  decree,  nor  be  used  as  a  means  to  obtain  it.  It  is  not 
disputed,  that  in  debt  for  the  penalty,  the  vendor  may  go  for  da- 
mages only,  and  retain  the  land:  in  which  case,  the  breach  mustbci 
assigned  exactly  in  the  same  way  as  where  he  would  go  for  the 
purchase  money,  if  that  were  permitted  him;  but  after  recovery, 
it  would  be  difficult  to  say,  what  he  went  for,  or,  where  less  than 
the  whole  purchase  money  was  recovered,  whether  tho  purchaser 
should  be  entitled  to  the  land,  as  the  sum  found  might  have  been 
given  either  as  damages  for  the  breach  of  the  contract,  or  as  pur- 
chase money  reduced  to  that  sum  by  defalcation  or  payment.  But 
to  permit  him  to  go  either  for  damages  or  the  purchase  money,  ac- 
cording to  the  case  he  might  be  able  to  make  out,  would  involve 
the  absurdity  of  an  arbitrary  discretion  in  the  jury,  to  hold  the 
vendee  to  the  bargain,  or  absolve  him  from  it,  on  payment  of  a  com- 
pensation in  damages;  which  it  was  determined  in  IVitnittn  v. 
Ely,  4  Serg.  fy  Rawle,  266,  they  cannot  exercise.  The  vendor 
ought,  therefore,  to  count  specifically  for  the  purchase  money  as 
such.  That  may  be  done  in  an  action  of  debt,  directly  on  the  co- 
venant to  pay,  by  setting  out  the  covenant,  performance  on  his  own 
part,  and  failure  on  the  part  of  the  vendee;  and  concliuiing  in  the 
usual  form,  that  by  reason  of  the  premises,  action  hath  accrued 
to  the  plaintiff,  to  have  and  demand  of  the  defendant,  &c.  Debt 
on  covenant  may  be  supported  at  the  common  law;  and  here,  where 
we  have  no  Court  of  Chancery,  we  ought  to  support  it  liberally.  I 
know  of  no  difficulty  in  the  way  of  such  an  action,  except  that, 
perhaps,  where  the  purchase  money  is  payable  by  instalments,  it 
might  possibly  admit  of  a  doubt,  whether  the  vendor,  after  having 
recovered  one  instalment,  could  bring  a  second  action  on  the  cove- 
nant; or  whether  he  would  have  to  wait  till  all  the  instalments 
should  be  due ;  a  matter  about  which  I  intimate  no  opinion.  To 
give  effect  to  the  principles  of  equity,  in  actions  strictly  according 
to  common  law  forms,  is  no  easy  task;  and  technical  rules,  growing 
out  of  those  forms,  will  often  necessarily  have  to  yield  to  the  at- 
tainment of  justice,  which  may  .require  even  new  forms  of  action  to 
be  invented;  as  was  done  in  Lang  v.  Keppele,  1  Bmn.  123. 
Where  the  contract  rests  on  the  articles  alone,  and  the  vendee  has 
not  taken  possession,  I  know  of  no  way  in  which  he  can  be  held 
to  the  bargain,  but  by  an  action  of  debt  on  his  covenant  to  pay. 
Where,  however,  the  possession  has  been  delivered,  it  is  usual  to 
recover  the  purchase. money  in  an  action  of  covenant,  or  of  debt  for 
the  penalty;  and  to  this  I  see  no  objection,  for  the  damages  can  be 
nothing  else  than  the  amount  of  the  purchase  money  due.  There 
was  error  then  in  directing  the  jury,  that  nothing  less  than  the  pur- 
chase money  could  be  given,  when  an  action  in  this  form  could  be 
maintained,  only  for  damages  for  breach  of  the  contract, 
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But  if  the  plaintiff  had  declared  for  the  price  of  the  land,  could 
he  have  recovered  ?  There  were  incumbrances,  which  were  not 
removed  when  the  suit  was  brought.  Although  this  may  have 
been  no  objection  to  the  action,  with  a  view  to  damages,  as  there 
was  some  evidence  of  the  defendant  having  discharged  the  plaintiff 
beforehand  from  tendering  a  title,  or  rather  of  his  having  waived 
it,  which  when  properly  pleaded,  is  an  excuse  for  the  want  of  ac- 
tual performance;  yet  where  the  action  is  for  the  purchase  money, 
the  plaintiff  should  leave  nothing  undone,  the  omission  of  which, 
might  be  construed  into  an  acquiescence  in  the  defendant's  deter- 
mination not  to  execute  the  contract  in  specie  :  and  it  would  be  in- 
equitable, that  the  vendee  should  pay,  without  having  received  any 
title  at  all,  or  that  the  vendor  should  recover  without  having  done  ' 
all  he  could  to  make  a  good  one.  Chancery  will  not  execute  the 
contract  before  the  vendee  has  had  an  opportunity  to  receive  all  he 
bargained  for.  The  vendor  should,  therefore,  complete  the  removal 
of  incumbrances,  so  that  he  may  be  in  a  condition  to  tender  a  title, 
at  least  before  suit  is  brought,  notwithstanding  he  may  have  been 
discharged  by  the  vendee.  This  I  admit,  is  not  the  rule  in  Chan- 
cery;  but  that  court  having  a  discretionary  power  over  the  costs, 
does  complete  justice,  by  taking  care,  that  the  purchaser  have  a  ti- 
tle before  a  decree  is  pronounced  against  him;  and  therefore,  the 
contract  will  be  enforced,  where  the  vendor  has  a  title,  at  any  time 
before  the  decree.  Indeed,  where  there  has  been  a  reference  to  a 
master,  and  a  report  in  favour  of  the  title,  it  is  frequently  referred 
back,  with  a  view  to  the  costs,  to  inquire  whether  a  title  could  have 
been  made  at  the  filing  of  the  bili.  In  this  respect,  however,  we 
are  controlled  by  the  common  law  form  of  the  action,  costs  being 
in  all  cases  an  incident  of  the  judgment;  and  the  vendor  must,  there- 
fore, show  that  he  was  entitled  to  call  for  specific  performance  when 
the  suit  was  brought.  It  is  said,  the  object  of  the  sale  may  have 
been  to  raise  money  to  pay  off  these  very  incumbrances,  and  it 
would  be  hard  to  permit  the  vendee  to  object,  while  he  retains  the 
means  by  which  alone  the  ground  of  his  objection  can  be  removed. 
But  if  such  were  the  object,  it  should  be  provided  for  in  the  con- 
tract; for  I  can  see  no  equity  arising  to  a  vendor,  who  covenants 
positively  to  make  a  good  title,  and  cannot,  because  the  vendee  re- 
fuses, in  the  first  instance,  to  receive  a  bad  title.  Where  the  con- 
tract has  been  in  part  executed  by  a  delivery  of  the  possession,  this 
may  Be  no  bar  to  a  demand  for  the  purchase  money,  beyond  what 
may  be  found  necessary  to  be  retained  for  the  purpose  of  extin- 
guishing incumbrances;  but  that  presents  a  very  different  question, 
from  that  which  arises  where  a  vendee,  who  has  already  entered 
on  the  execution  of  the  contract,  objects  to  being  held  to  the  bar- 
gain, without  having  received  what  he  bargained  for. 

But  there  is  another  objection,  which  would  be  decisive.  The 
vendor,  after  the  time  when  he  was  to  have  made  the  title,  mort- 
gaged the  premises  for  a  sum  of  money.  By  thus  treating  the  pro- 
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perty  as  his  own,  he  acquiesced  in  the  determination  of  the  vendor 
to  rescind  the  contract,  so  far  as  to  preclude  him  from  demanding 
the  specific  execution  of  it;  and  elected  to  rest  on  the  covenant,  or 
penalty,  for  damages.  The  act  of  disaffirmance  of  his  right  to  call 
for  specific  performance,  made  the  property  his  own.  I  see  no 
difference,  in  this  respect,  between  an  absolute  and  a  conditional 
sale;  each  is  equally  a  disposition  of  the  property  inconsistent  with 
its  being  in  equity  the  property  of  the  vendee.  Certainly  after 
bill  filed,  chancery  would  restrain  the  vendor  from  mortgaging  as 
readily  as  from  selling.  The  hardship  of  the  vendor  being  unable 
to  raise  money  by  any  other  means,  is  one  with  which  the  vendee 
has  nothing  to  do.  Backwardness,  or  trifling,  is  a  good  reason  not 
to  interfere  in  behalf  of  a  party  who  has  practiced  it;  and  I  can 
see  no  equity  arising  to  a  vendor,  who  instead  of  putting  himself 
in  a  condition  to  make  a  title  before  bringing  the  suit  voluntarily 
incumbers  the  property  still  further,  and  treats  it  in  a  manner  in- 
consistent with  his  claim  to  hold  the  vendee  to  the  contract.  On 
all  these  grounds,  therefore,  I  am  of  opinion  there  is  error  in  this 
record.  Whether  the  plaintiff  may  not  still  be  able  to  recover  da- 
mages in  this  suit  for  the  loss  of  the  .bargain,  will  depend  on  the 
case  he  may  be  able  to  lay  before  a  jury:  at  present,  all  I  say  is, 
that  damages,  and  not  the  price  of  the  land,  are  the  legitimate  fruit 
of  an  action  in  this  form. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 


,  JrsE  7,  1824.] 

MUSSER  and  others,  Administrators  of  CHARLES,  against 
GOOD  and  another. 

IN  ERROR. 

On  the  discontinuance  of  a  suit  brought  by  an  executor  or  administrator,  the  plain- 
tiff is  not  liable  de  bonit  propriis,  for  the  costs  of  the  opposite  p:srty ;  but  he  is, 
for  the  fees  of  the  officers  of  the  court,  for  services  rendered  to  him. 

Of  the  distinction  between  fees  and  costs. 

WRIT  of  error  to  Lancaster  county. 

The  plaintiffs  in  error  brought  suit  against  the  defendants  in  er- 
ror, on  a  promissory  note.  After  it  had  been  pending  some  time, 
judgment  of  non  pros,  was  entered,  in  consequence  of  the  decision 
of  this  court  in  the  case  of  Seidenbender  v.  Charles,  4  Serg.  §• 
Rawle,  151,  that  land  lotteries  were  illegal,  having  rendered  void  the 
plaintiffs'  cause  of  action.  The  defendants  then  issued  a,/?,  fa.  for 
the  costs,  to  be  levied  de  bonis  propriis  of  the  plaintiffs.  The 
costs  endorsed  on  the  writ,  were  the  fees  of  the  prothonotary,  the 
sheriff,  the  crier,  and  the  defendants'  attorney. 
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To  reverse  this  execution,  the  present  writ  of  error  was  sued  out. 

Hopkins,  for  the  plaintiff  in  error,  referred  to  11  Johns.  403. 
Johns.  Dig.  230.  6  Mod.  91,  181.  Salk.  207,  314. 

Porter  and  Buchanan,  contra,  cited,  4  Binn.  167.  4  Johns. 
190.  16  Johns.  148.  2  Bac.  Jib.  33,  46.  8  Mass.  Rep.  162. 
3  Burr.  15S4.  12  Johns.  289. 

TILGHMAN,  C.  J.  having  been  absent  during  the  argument, 
took  no  part  in  the  decision. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  This  writ  of  error  has  been  taken  without  advert- 
ing to  the  fact,  that  costs  and  fees  are  altogether  different  in  their 
nature.  Costs  are  an  allowance  to  a  party ,  for  expenses  incurred 
in  conducting  his  suit:  fees  are  a  compensation  to  ano^cer,  for  ser- 
vices rendered  in  the  progress  of  the  cause.  It  may  well  be,  there- 
fore, that  a  defendant  shall  not  recover  costs  out  of  the  pocket  of 
an  executor  or  administrator,  and  yet  an  officer  who  has  performed 
services  at  the  instance  of  such  executor  or  administrator,  have  a 
personal  demand  against  him  for  his  fees.  As  between  a  party  and 
the  officer,  charges  for  services  rendered,  are  costs:  as  between  the 
parties  to  the  cause,  being  in' contemplation  of  law,  charges  actually 
paid  by  the  successful  party,  or  at  least  such  as  have  created  a  re- 
sponsibility to  the  officer,  they  are  costs.  Originally,  I  apprehend, 
fees  were  in  strictness  demandable  the  instant  at  which  the  servi- 
ces were  rendered;  but  an  uninterrupted  course  of  indulgence,  at 
length  ripened  into  a  custom,  which  has  received  the  sanction  of 
judicial  decision,  (Lyon  v.  M'Manus,  4  Binn.  169.)  that  the  par- 
ty for  whose  benefit  they  were  rendered,  should  not  be  called  on 
till  after  the  determination  of  the  cause;  when  to  avoid  the  vexa- 
tion of  an  original  suit  for  a  trifling  demand,  it  became  a  practice 
to  include  them  in  the  execution  as  if  they  were  a  part  of  the  suc- 
cessful party's  costs.  But  they  were  in  truth  not  so,  as  they  might 
be  recovered  by  the  officer  in  a  suit  in  his  own  name.  In  the  iden- 
tity of  the  usual  mode  of  collection  alone,  is  there  the  least  resem- 
blance between  costs  and  fees.  But  so  far  has  this  mode  of  collec- 
tion prevailed,  that  the  officer  is  permitted,  as  in  this  case,  to  col- 
lect his  fees  by  an  execution  in  the  original  cause,  where  the  suc- 
cessful party  has  nothing  to  receive.  The  system  of  indulgence 
spoken  of,  although  it  has  extended  the  time  of  payment,  and  in 
most  cases  changed  the  remedy,  has  in  no  other  respect  affected  the 
right  of  the  officer  to  proceed  against  the  person  of  the  party  who 
employed  him,  which  remains  the  same  as  it  was  when  he  could 
call  on  him  immediately  after  having  performed  the  services.  It 
is  perceived  at  once,  therefore, that  the  question  whether  an  execu- 
tor or  administrator  is  bound  to  pay  fees  out  of  his  own  pocket,  to 
an  officer  employed  by  himself,  is  very  different  from  the  question, 
whether  he  is  bound  to  refund  to  his  successful  antagonist,  his  costs 
and  charges  laid  out  and  expended  about  the  suit.  But  there  was 
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meluded  in  this  execution  the  sum  of  three  dollars  and  fifty  cents, 
charged  as  the  defendant's  counsel  fee,  which  strictly  belongs  to 
the  defendant  as  costs;  it  being;  in  contemplation  of  law,  an  allow- 
ance for  so  much  advanced  by  him  to  employ  counsel:  and  this 
renders  it  necessary  to  decide  what  very  strangely  appears  never  to 
have  been  settled,  either  by  decision  or  practice,  from  the  settle- 
ment of  the  province  to  this  day — whether  the  law  of  England,  as 
respects  the  privilege  of  executors  to  be  exempt  from  the  payment 
of  costs  in  certain  cases,  be  the  law  of  Pennsylvania.     In  the  case 
before  us,  the  cause  was  ended  by  what  is  in  form  a  judgment  of 
nonpros,  but  which  no  doubt  was  entered  by  the  plaintiffs  them- 
selves, as  there  was  no  such  rule  laid,  nor  any  thing  to  warrant  it, 
as  the  act  of  the  court;  and  it  ought  in  fairness  therefore  to  be 
considered  as  a  discontinuance,  as  it  was  substantially  intended  to 
be.     The  principle  involved  in  the  cause  was  decided  against  the 
plaintiffs  in  Seidenbender  v.  Charles,  and  this  no  doubt  induced 
them  to  take  this  mode  of   putting  an  end  to  the  suit.       Now, 
although  by  the  English   law,  an  executor    is   liable    for   costs 
where  he  has  suffered  a  non  pros,  the  rule   is   different    where 
he  has  entered  a  discontinuance;  and  this  brings  the  inquiry  to 
the  broad  question,  whether,  in    Pennsylvania*  he  be  not  lia- 
ble in  every  event.      The  common  law  of  England,  in  every 
particular,  in  which  it  is  adapted  to  the  habits  and  circumstances 
of  the  people,  and  is  not  inconsistent  with  the  political  institutions 
of  the  country,  is  the  common  law  of  this  state;  unless  where  it 
has  been  altered  by  act  of  assembly,  by  judicial  decision,  or  usage 
so  notorious  and  general,  as  to  enable  the  judges  to  take  notice  of 
it,  without  pleading  or  evidence.     The  same  may  be  said  with  re- 
gard to  the  construction  of  those  statutes  which  are  held  to  be  in 
force  here.     Now,  on  this  subject,  there  has  been  neither  act  of 
assembly,  judicial  decision,  nor  usage;  and  there  is  nothing  in  the 
circumstances  or  institutions  of  the  country,  which  requires  a  dif- 
fnrence.     Some  of  the  English  judges  have  thought  this  privilege 
of  an  executor  to  be  an  unreasonable  advantage,  and  in  the  ab- 
stract it  may  be  so.     But  on  grounds  of  policy,  it  will  be  found  to 
be  a  wise  regulation,  and  one  that  is  absolutely  necessary  for  the 
protection  of  creditors,  and  all  others  who  are  interested  in  the  de- 
cedent's estate.  What  executor,  who  had  not  sufficient  in  his  hands 
to  indemnify  him  for  his  eventual  liability  for  costs,  would  pursue 
n  doubtful  claim,  if  the  experiment  were  to  be  made  at  his  own 
risque?     It  is  true  he  is  bound  at  his  peril  to  bring  suit  for  all  du- 
ties owing  to  the  estate  of  the  decedent,  except  perhaps  such  as 
are  altogether  desperate;  but  that  on  the  other  hand  would  subject 
him  to  extraordinary  hardship.  To  creditors,  legatees,  or  distribu- 
tees, he  would  be  answerable,  if  he  refused  to  sue  for  a  demand 
merely  of  doubtful  validity;  and   to  the  defendant,    he  would  be 
mulcted  in  costs  if  he  did  sue  and  failed.     It  might  be  a  question, 
under  such  circumstance*,  whether  there  would  not  be  more  hard- 
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ship  in  compelling  him  to  pay,  than  in  refusing  to  permit  the  de- 
fendant to  receive.  To  me  it  seems  there  is  more  equality  and  con- 
sequently more  equity  in  leaving  each  party  to  pay  his  own  costs; 
and  this  is  exactly  the  rule  of  the  English  law.  At  common  law 
there  were  no  costs  expressly  by  name,  but  the  plaintiff,  where  he 
failed,  was  punished  in  amercement  pro  falso  clamore,  and  the 
defendant,  where  the  judgment  was  against  him,  in  miserecordia 
cum  expensis  litis,  for  his  unjust  detention  of  the  plaintiffs'  right: 
and  this  was  the  foundation* of  the  statutes  which  afterwards  gave 
costs  by  name:  so  that  costs  in  their  origin  were  rather  a  punish- 
ment of  the  party  paying,  than  a  recompense  to  the  party  receiving 
them.  It  would  therefore  seem  an  equitable  and  just  construction 
of  those  statutes,  not  to  impose  costs  on  an  executor,  except  where 
some  fault  is  personally  imputable  to  him.  But  whether  the  rule 
be  just  or  unjust,  it  is  established  as  a  part  of  the  English  law  which 
our  ancestors  brought  with  them,  and  we  are  bound  by  it.  It  is 
admitted  in  this  case,  that  the  administrators  have  no  assets  to  an- 
swer this  execution;  and  as  the  attorney's  fee,  which  is  properly 
part  of  the  defendant's  costs  is  included  in  it,  it  must  be  set  aside. 

Execution  reversed. 


[LANCASTER,  JITNE  7,  1824.] 

HUNTSECKER,  Trustee  against  HEJNEY. 

IN   ERROR. 

Where  a  judgment  creditor,  in  pursuance  of  an  arrangement  with  the  debtor,  pur- 
chases the  real  property  of  the  latter  through  the  intervention  of  an  agent,  to 
whom  the  conveyance  is  made,  and  who  in  turn  conveys  to  the  judgment  cre- 
ditor, no  money  having  been  paid  by  any  one,  and  the  judgment,  on  the  trial  of 
an  issue  directed  for  that  purpose,  having  been  found  collusive  and  vacated,  the 
trustee  to  whom  all  the  property  of  the  debtor  has  been  assigned  under  the  insol- 
vent law,  cannot  support  an  action  against  the  purchaser,  for  money  had  and  re- 
ceived, to  recover  the  nominal  price  Tor  which  the  property  was  sold  at  auction. 

If  the  sale  is  fraudulent,  as  regards  creditors,  the  trustee  may  recover  the  property 
by  ejectment ;  or  if  he  chooses  to  affirm  the  sale,  and  go  for  the  purchase  money, 
he  may  proceed  by  assumpsit  on  the  special  contract,  unless  the  price  has  been 
secured  by  specialty. 

Samuel  Huntsecker,  trustee  of  James  Anderson,  an  insolvent 
debtor,  brought  this  action  on  the  case,  in  the  District  Court  for  the 
city  and  county  of  Lancaster,  against  Isaac  Heiney,  in  which  he 
declared  for  money  had  and  received  by  the  defendant,  to  his  use, 
as  trustee  of  the  insolvent.  The  cause  went  to  trial  upon  the  plea 
of  won  assumpsit  and  payment  with  leave,  &c.,  and  the  verdict 
was  in  favour  of  the  defendant. 

In  this  court,  six  exceptions  were  taken  to  the  charge  of  the 
court  below,  by  Porter  and  Hopkins,  for  the  plaintiff  in  error;  but 
the  opinion  of  the  court  renders  it  unnecessary  to  state  them,  or  the 
facts  of  the  case. 
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If  offers,  for  the  defendant  in  error,  was  relieved  by  the  court, 
whose  opinion  was  delivered  by 

GIBSON,  J.     Although  there  are  a  number  of  exceptions  to  the 
charge,  there  is  but  a  single  point  in  the  cause,  and  that  a  plain  one. 
A  judgment  creditor  in  pursuance  of  an  arrangement  with   the 
debtor,  purchases  the  real  property  of  the  latter  at  auction,  through 
the  intervention  of  an  agent,  to  whom  the  conveyance  is  made,  and 
who,  in  turn,  conveys  to  the  judgment  creditor.     No  money  is 
paid  by  any  one;  and  the  judgment,  on  the  trial  of  an  issue  direct- 
ed for  the  purpose,  is  found  to  be  collusive,  and  is  vacated.     The 
debtor  applies  for  the  benefit  of  the  insolvent  laws,  and  assigns  all 
his  property  to  a  trustee,  who  brings  an  action  against  the  purcha- 
ser, for  money  had  and  received,  to  recover  the  nominal  price  for 
which  the  property  was  sold  at  auction;  although  there  was,  in  fact, 
no  money  had  and  received.     On  this  statement  of  the  case,  it  is 
evident  that  the  plaintiff  has  mistaken  his  remedy.   If  the  sale  were 
fraudulent,  as  regards  the  creditors,  the  trustee  might  recover  the 
property  by  ejectment;  for  although  the  contract  would  be  irrevo- 
cable between  the  parties  to  the  fraud,  it  would  be  void  against  any 
one  who  represents  the  creditors,  as  far  as  it  should  be  requisite  to 
procure  payment  of  the  debts:  the  surplus  going  to  the  purchaser, 
and  not  to  the  debtor,  as  a  resulting  trust  under  the  assignment.  If 
indeed  the  purchaser  had  sold  to  a  person  ignorant  of  the  fraud,  the 
purchase  money  received  by  him,  would  have  been  received  to  the 
use  of  the  trustee  representing  the  creditors,  and  might  have  been 
recovered  in  this  form  of  action;  and  this  because  the  land  could  not 
be  affected  in  the  hands  of  the  second  puschaser.     But  that  is  not 
the  case  here.     On  the  other  hand,  if  the  trustee  chooses  to  affirm 
the  sale,  and  go  for  the  purchase  money,  his  course  is  to  proceed 
by  an  assumpsit  on  the  special  contract,  if  the  price  has  not  been 
secured  by  a  specialty.   But  this  action  for  money  had  and  received, 
although  it  is  a  beneficial  one,  and  therefore  liberally  to  be  supported, 
lies  only  for  money  actually  received.  When  the  subject  matter  of. 
the  demand  has  been  received  by  the  defendant  in  the  form  of  a 
chattel,   there  are  instances  in  which  the  jury  have  been  left  to 
presume  from  slight  circumstances,  that  it  had  been  turned  into 
money  by  a  sale;  but  I  do  not  know  that,  even  then,  the  presump- 
tion would  be  sustained  against  the  admitted  truth  of  the  fact.  That 
however  is  not  the  case  here,  and  I  give  no  opinion  on  it     There 
is  no  error  in  the  record,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 
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SHAW  against  M»CAMERON,  and  another,  Administrator  of 

SLOTT. 

IN   ERROR. 

Testator  devised  to  his  only  child  one  half  of  his  estate,  real  and  personal,  anil  di- 
rected his  executors  to  put  it  out  at  interest,  during1  her  life,  and  pay  the  pro- 
ceeds  to  her,  with  power  to  dispose  of  the  principal  by  will.  "The  rest  or  re- 
maining1 part,"  he  gave  to  his  brothers  and  sisters,  Held,  that  the  child  took  one 
half  of  the  clear  estate,  without  deduction  or  account  of  debts,  which  were  to  be 
considered  as  paid  out  of  the  residuary  part  devised  to  his  brothers  and  sisters. 

On  the  death  of  the  executors,  intestate,  the  trust  does  not  vest  in  the. administra- 
tor of  the  surviving1  executor,  but  the  child,  being  an  unmarried  woman,  is  enti- 
tled to  the  immediate  possession  of  the  fund.  It  seems  that  where  the  cestui  que 
,  trust  is  ^.ferne  covert,  her  husband  would  not  be  permitted  to  touch  the  fund, 
without  securing  it  to  her  precisely  as  it  stood  in  the  hands  of  the  trustees. 

A  decree  of  the  Orphans'  Court,  confirming  the  settlement  of  an  administration  ac- 
count, from  which  a  balance  appears  to  be  in  the  hands  of  the  executor,  does  not 
possess  the  character  of  a  judgment,  so  as  to  entitle  the  person  to  whom  the  ba- 
lance is  due,  to  come  in,  as  a  judgment  creditor,  on  a  deficiency  of  assets. 

Upon  a  general  plea  ot'plene  aelministravit,  the  jury  have  no  right  to  apportion  the 
assets  ;  but  must  find  for  the  plaintiff  to  the  amount  of  all  the  assets  remaining1 
unadministered.  Where  an  executor  has  assets,  but  not  sufficient  to  pay  all  the 
debts,  he  can  proteci  himself  only  by  pleading  a  special  plene  admmistrur'it,  of  all 
beyond  a  sum  sufficient  to  satisfy  debts  of  a  higher  nature,  and  to  pay  other  debts 
of  equal  degree,  their  proportions. 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Dauphin 
county,  the  case  was  this: 

Elizabeth  Shaw,  the  plaintiff  in  errror,  brought  this  action 
against  John  Ml Cameron  and  Mary  Scott,  administrators  of 
James  Scott)  deceased,  for  money  had  and  received  to  her  use, 
by  the  intestate.  The  plaintiff's  claim  was  founded  on  a  bequest 
in  the  will  of  her  father,  John  Long,  in  these  words: 

"Item,  To  my  only  daughter,  Elizabeth,  I  leave  and  bequeath 
the  one  half  of  my  real  and  personal  estate,  what  it  will  amount  to 
in  money  to  be  put  to  interest,  for  her  sole  use  during  life,  by  my 
executors,  which  interest  she  is  to  receive  as  it  becomes  due;  like- 
wise my  said  daughter  Elizabeth,  to  have  at  her  will,  to  bequeath 
or  will  to  whom  she  pleases,  the  one  half  of  the  principal  or  inte- 
rest after  her  decease;  the  rest  or  remaining  part  of  my  estate,  real 
and  personal,  not  heretofore  bequeathed,  I  leave  to  my  brothers 
and  sisters  as  follows,"  &c. 

The  testator  appointed  James  Morrison  and  James  Scott,  exe- 
cutors, both  of  whom  died  intestate,  without  having  executed  the 
trust,  and  this  suit  was  brought  against  the  administrators  of  the 
surviving  executor,  one  of  whom,  Mary  Scott,  died  before  the 
trial.  The  defendants  pleaded  non  assumpsU  and  payment,  no 
assets,  and  plene  administraverunt,  on  which  pleas  the  cause  Was 
tried. 

The  counsel  for  the  plaintiff  requested  the  court  to  instruct  the 
jury  upon  the  following  points. 
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1.  That  the  plaintiff  is  entitled  to  recover  one  half  of  the  whole 
estate  her  father  died  seised  and  possessed  of,  free  and  discharged 
from  all  debts  and  legacies. 

Opinion. — The  debts  are  to  be  first  paid.  The  plaintiff  then 
acquires  an  interest  in  one  half  of  the  estate,  and  her  half  is  to  be 
put  out  to  interest  for  her  use,  and  the  legacies  are  to  be  paid  out 
of  the  other  half. 

2.  That  there  being  no  bequest  over,  the  money  vested  in  her, 
and  she  is  entitled  to  recover  it  in  this  suit. 

Opinion. — She  can  recover  nothing  but  the  interest. 

3.  That  the  trust  never  having  been  executed  by  the  executors 
of  John  Long,  both  of  whom  died  intestate  before  the  institution 
of  this  suit,  the  administrators  of  the  surviving  executor  could  not 
execute  the  trust;  which  can  be  executed  only  by  the  plaintiff,  who 
is  now  the  administratrix  de  bonis  non  of  the  testator. 

Opinion. — After  the  death  of  the  surviving  executor,  intestate, 
the  trust  vested  in  his  administrators,  the  defendants.  The  trust 
does  not  vest  in  the  plaintiff,  the  administratrix  of  John  Long,  the 
testator. 

4.  That  the  decree  of  the  Orphans'  Court  on  the  balance  of  the 
estate  in  the  hands  of  John  Long's  executors,  makes  this  a  debt  of 
record,  which  is  to  be  regarded  as  a  judgment,  and  paid  out  of  the 
assets,  in  preference  to  specialties,  and  simple  contract  debts. 

Opinion. — The  balance  in  the  hands  of  Long's  executors,  as  ap- 
pears from  the  records  of  the  Orphans'  Court,  is  a  debt;  but  it  is 
not  a  debt  in  the  nature  of  a  judgment,  and  is  not  entitled  to  be 
paid  out  of  the  assets,  in  preference  to  debts  by  specialty  and  sim- 
ple contract. 

5.  That  John  M'Cameron  is  bound  to  pay  interest  on  the  ba- 
lance appearing  to  be  due  on  the  settlement  of  his  account,  as  ad- 
ministrator of  James  Scott:  That  keeping  the  money  by  him  ele- 
ven years,   is  an  unreasonable  delay,  which  renders  him  liable  to 
pay  interest,   whether  he  has  made  interest  or  not;  and  if  he  has 
made  interest,  he  is  liable  at  all  events,  to  account  for  it. 

Opinion.— John  M'Cameron  is  bound  to  pay  interest  on  the 
balance  in  his  hands,  of  the  account  settled  by  him  as  administrator 
of  James  Scott,  and  it  rests  with  him  to  satisfy  the  jury,  that  he 
had  a  reasonable  excuse  for  not  paying  it.  If  he  does  not  do  this, 
he  ought  to  pay  interest,  whether  he  has  received  interest  for  it  or 
not 

fi.  That  under  the  picas  in  this  cause,  the  jury  are  bound  to  find 
the  whqle  amount  of  the  assets,  now  in  the  hands  of  the  defendants, 
and  can  not  apportion  them,  either  between  the  judgment  creditors, 
the  creditors  by  specialty,  or  by  simple  contract,  if  any  such 
there  be. 

Opinion, — Upon  the  issues  in  this  cause,  the  jury  are  to  find  the 
whole  amount  of  the  assets  now  in  the  hands  of  the  defendant,  and 
how  much  the  plaintiff  is  entitled  to  receive.  The  administration 
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account,  the  report  of  the  auditors,  and  other  evidence  given,  will 
inform  the  jury  of  the  amount  of  the  money  due  by  John  M'Ca- 
meron,  as  administrator,  and  also,  of  the  several  creditors  of  the 
estate  of  his  intestate. 

The  jury  returned  a  verdict,  by  which  they  found  assets  in  the 
hands  of  John  M'Cameron,  the  defendant,  to  the  amoun^of  1,822 
dollars  90  cents ;  that  the  plaintiff's  share  of  her  father's  estate 
was  1,829- dollars  44  cents,  being  the  interest  on  the  legacy  to  her 
in  his  will,  and  that  her  proportion  of  the  assets  was  488  dollars  S 
cents,  which  latter  sum,  they  found  for  the  plaintiff,  with  six  cents 
damages  and  six  cents  costs. 

The  counsel  for  the  plaintiff,  having  excepted  to  the  opinion  of 
the  court,  the  cause  came  into  this  court  by  writ  of  error,  where 
it  was  argued  by  Fisher,  for  the  plaintiff  in  error,  who  cited  Salk, 
210.  11  Johns.  16.  14  Johns.  446.  4  Burr.  2018.  1  Sir.  188.  2 
Vern-  281. 

EUmaker  and  Elder,  contra,  referred  to  6  Serg.  4*  Rawle,  77. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  John  Long  devised  to  his  daughter  Elizabeth,  the 
half  of  his  estate,  real  and  personal,  and  directed  his  executors  to 
put  it  out  at  interest,  during  her  life,  and  pay  the  proceeds  to  her. 
"The  rest,  or  remaining  part,"  to  use  his  own  words,  he  gave  to 
his  brothers  and  sisters;  and  the  question  is,  whether  the  daughter 
is  entitled  to  the  half  that  remains  after  payment  of  the  debts,  or 
whether  the  debts  are  to  be  considered  as  having  been  paid  out  of 
the  residuary  part  devised  to  the  brothers  and  sisters.  Actual  in- 
tention of  the  testator  is  out  of  the  question.  It  is  probable,  the 
matter  never  was  the  subject  of  his  thoughts,  and  we  are  compelled 
to  look  for  intention  where  none  in  fact  exists. 

In  the  absence  of  clear,  actual  intention,  and  where  the  devise 
is  a  provision  for  a  child,  the  construction  ought  to  be  as  favourable 
as  the  words  will  bear;  and  the  word  estate,  may  well  mean  what 
a  man  has  in  possession,  without  regard  to  the  state  of  his  debts  ; 
and  in  common  parlance,  it  is  usually  understood  so,  although 
strictly  speaking,  it  means  what  he  has  clear  of  demands  against  it. 
In  relation  to  the  real  estate,  the  question  would  be  clearly  with 
the  plaintiff,  who  is  the  heir  at  law,  and  could  not  be  disinherited, 
except  by  plain  words.  Another  strong  feature  is,  that  the  devise 
to  the  brothers  and  sisters,  is  of  a  residuary  nature;  and  residuary 
bequests  generally  bear  the  burthen  of  the  debts.  But  I  found  my 
opinion  chiefly  on  the  consideration,  that  the  bequest  to  the  plain- 
tiff is  a  provision  for  a  child,  which  will  always  be  decreed  as  fa- 
vourably for  the  child  as  the  words  will  bear. 

The  daughter  was  empowered  to  dispose  of  her  half  by  will  ; 
but,  the  executors  were  directed  to  put  it  out  at  interest  during  her 
life,  and  pay  her  the  proceeds.  The  executors  are  both  dead,  and 
from  this  has  arisen  a  question,  whether  at  the  death  of  the  survi- 
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vor  of  them,  the  trust  vested  in  his  administrators,  or  whether  the 
daughter  is  entitled  to  the  possession  of  the  fund.  It  is  perfectly 
clear,  that  the  trust,  which  was  a  personal  confidence  in  the  execu- 
tors, did  not  vest  in  the  administrator  of  the  survivor  of  them,  for 
the  same  reason  that  the  administrator  of  an  executor  is  not  the  ex- 
cutor  of  his  intestate's  testator;  and  it  is  as  clear,  that  the  daughter 
is  entitled  to  have  immediate  possession  of  the  fund.  Chancery 
will  never  suffer  a  trust  to  fail  for  want  of  a  trustee,  and  although 
we  cannot  arrive  at  exactly  the  same  result,  we  approach  it  as 
nearly  as  we  can,  by  delivering  the  fund  to  the  cetuique  trust. 
There  might  be  a  difference,  if  the  cetui  que  trust  were  a  feme  co- 
vert, for  I  apprehend,  the  husband  would  in  that  case,  not  be  per- 
mitted to  touch  the  fund,  without  securing  it  to  her  precisely  as  it 
stood  in  the  hands  of  the  trustees.  But  here  the  daughter  survived 
her  husband,  and  as  there  is  no  bequest  over,  she  is  entitled  to  her 
half  of  the  estate  absolutely. 

The  assets  in  the  hands  of  the  administrators  of  the  surviving  ex- 
ecutor, are  deficient,  and  the  daughter  claims  to  be  paid  as  a  judg- 
ment creditor,  having  obtained  a  decree  of  the  Orphans'  Court,  as 
it  is  alleged,  for  her  share,  on  a  settlement  of  the  administration 
account,  in  the  life  time  of  the  surviving  executor.  In  the  order 
of  paying  debts,  the  decree  of  a  Court  of  Chancery,  stands  in  the 
degree  of  a  judgment  at  law;  not  directly,  but  in  effect,  as  Chan- 
cery, although  the  executor  cannot  plead  such  decree,  or  give  it  in 
evidence  at  law,  will  protect  him  by  an  injunction  against  proceed- 
ings at  law  fora  devastavit,  in  consequence  of  having  yielded  obe- 
dience to  it.  But  although  t>ur  Orphans'  Court,  in  many  respects 
resembles  a  Court  of  Chancery  of  limited  jurisdiction,  there  is  no 
colour  to  say,  the  plaintiff  had  obtained  a  decree  for  her  legacy; 
nor  do  I  see  how  she  could  obtain  it,  for  I  am  far  from  being  con- 
vinced, that  the  Orphans'  Court  has  jurisdiction  in  cases  of  legacy. 
The  executor  had  obtained  a  decree  of  confirmation  of  the  settle- 
ment of  his  administration  account,  by  which  it  appeared,  there 
was  a  balance  in  his  hands  ;  but  such  decree  has  not  one  attribute 
of  a  judgment  against  him,  being  neither  a  debt  of  record,  a  lien 
on  his  lands,  nor  even  an  order  to  pay  over  the  balance. 

The  last  exception  is  to  the  judgment,  or  rather  to  the  verdict. 
The  defendants  pleaded  non  assumpsit  and  payment;  that  no  as- 
sets had  come  to  their  hands;  and  plene  administraverunt  gene- 
rally. The  jury  found  assets  to  the  value  of  1,822  dollars  90  cents, 
unadministered,  in  the  hands  of  John  M'Cameron,  one  of  the  de- 
fendants, and  also  found  that  the  plaintiffs  demand  was  1,829  dol- 
lars 44  cents,  and  that  her  proportion  pf  the  assets  was  488  dollars, 
8  cents,  which  latter  sum  they  found  for  her:  so  that  although  all 
the  pleas  of  the  defendants,  at  least  as  regards  one  of  them,  were 
found  against  him,  the  plaintiff  had  a  verdict  for  only  a  part  of  her 
claim.  It  is  evident,  that  the  jury  made  the  deduction  in  conse- 
quence of  the  existence  of  debts  of  equal  or  superior  degree.  But 
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the  law  is  settled,  that  where  an  executor  has  assets,  but  not  a  suf- 
ficiency to  satisfy  all  the  debts,  he  can  protect  himself  only  by 
pleading  a  special  plene  administravit  of  all  beyond  a  sum  suf- 
ficient to  satisfy  debts  of  a  higher  nature,  (if  there  be  any,)  and  to 
pay  the  other  debts  of  equal  degree,  their  pro  rata  proportion;  and 
that  plea  should  have  been  pleaded  here.  The  only  exception  to 
this  is,  a  retainer  by  the  executor  for  his  own  debt,  where  he  may 
prefer  himself,  because  by  retaining  he  pays  himself,  and  thus,  ac- 
tually administers  the  assets  retained;  and  this,  in  England,  where 
retainer  is  permitted,  may  be  given  in  evidence  under  a  general 
plene  administravit.  But  our  act  of  assembly,  while  it  makes  it 
the  duty  of  the  executor  to  pay  debts  of  equal  degree,  in  propor- 
tion to  their  amount,  and  thus  excludes  the  right  of  retainer,  on  the 
other  hand,  protects  him  from  being  compelled  to  pay  any  credi- 
tor more  than  his  proportion.  But  then,  the  existence  of  such  debts 
must  be  pleaded  specially,  for  the  same  reason  that  debts  of  supe- 
rior degree  must  be  pleaded  specially.  Without  this,  the  jury 
have  no  right  to  apportion  the  assets  ;  for  the  proportion  of  the 
plaintiff,  in  relation  to  the  other  creditors,  forms  no  part  of  the  is- 
sue which  they  are  empannelled  to  try;  and  if  they  intermeddle  in 
a  matter  not  submitted  to  them,  the  court  ought  not  to  receive  their 
verdict.  Here  the  judgment  is  rendered  on  such  a  verdict,  and  it 
is  error. 

Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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SMITH  against  OLIVER. 

IN    ERROR 

A.  having  a  sheriff' 's  deed  for  a  tract  of  land,  described  by  certain  boundaries,  and 
said  to  contain  SOU  acres,  conveyed  it  to  B.  by  the  same  boundaries,  but  calling 
it  200  acres.  He  afterwards  conveyed  to  C.  an  adjoinging  tract,  and  the  sheriff's 
deed  for  the  first  mentioned  tract,  deducting  the  200  acres  sold  to  B.  It  was  af- 
terwards agreed,  between  B.  C.  and  D.  (to  whom  B.  had  conveyed,)  that  the  200 
acres  should  be  laid  off  at  the  south,  instead  of  the  north  end  of  the  tract,  so  as 
to  include  certain  improvements;  and  for  the  privilege  of  doing  this,  B.  agreed 
to  transfer  to  C.  one  of  D's.  bonds  to  him  for  50  pounds.  Held,  that  the  whole  tract, 
and  not  merely  200  acres,  having  been  conveyed  by  A.  to  B.,  C.  could  derive  no 
title  to  the  land  thrown  out  at  the  north  end  of  the  tract,  either  under  A's.  deed 
to  him  or  under  the  agreement. 

"Where  one  has  taken  out  a  warrant  which  is  illegal  and  void,  under  the  act  22d 
September,  1794,  which  requires  that  a  warrant  shall  be  founded  on  a  previous 
settlement,  he  may,  nevertheless,  afterwards,  acquire  a  title  by  improvement  to 
the  land  described  in  the  warrant. 

A  man  cannot  be  seized  of  an  improvement  right  in  trust  for  another.  Therefore, 
where  it  was  doubtful  upon  the  evidence,  whether  an  improvement  made  by  a 
tenant,  was  made  for  the  plaintiff  or  his  father,  it  was  held  to  be  error  to  instruct 
the  jury,  that  even  admitting  the  plaintiff  to  have  been  a  trustee  for  his  father, 
the  action  might  be  sustained  in  his  name. 

THE  record  of  this  ejectment  having  been  returned  on  a  writ  of 
error  to  the  Court  of  Common  Pleas  of  Mijfflin  county,  the  material 
facts  appeared  to  be  these: 

William  Smithy  the  plaintiff  in  error,  having  been  prosecuted 
at  November  Sessions,  1811,  for  a  forcible  entry  and  detainer,  by 
the  defendant  in  error,  James  Oliver,  it  was  subsequently  agreed 

VOL.  xi.  2  K 
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between  them  that  the  indictment  should  be  discontinued,  and  an 
amicable  action  of  ejectment  entered  of  August  Term,  1812,  in 
which  Oliver  should  be  plaintiff,  and  Smith  defendant,  who  was  to 
derive  no  advantage  from  his  possession,  further  than  he  could  con- 
nect it  with  the  alleged  possession  of  his  father,  and  with  his  title. 

The  plaintiff  below,  James  Oliver,  claimed  the  land  in  dispute, 
under  an  improvement  and  settlement,  in  support  of  which  he 
proved,  that  in  Jlpril,  1808,  one  Samuel  Keesman  went  on  it  and 
built  a  small  cabin  house  and  stable,  cleared,  the  first  year,  an  acre 
and  a  half  of  land,  and  made  a  garden  and  some  other  improve- 
ments. In  the  course  of  two  years  from  the  time  he  went  there, 
he  raised  some  grain,  and  had  a  family  on  the  ground,  who  con- 
tinued to  live  there  at  the  time  of  the  trial.  One  of  the  plaintiff's 
witnesses  testified,  that  Keesman  went  into  possession  under  James 
Oliver.  But  another  of  his  witnesses  swore,  that  he  went  in  under 
John  Oliver,  the  father  of  the  plaintiff. 

The  defendant  derived  title  from  Stephen  Jordan,  who  claimed 
two  tracts  of  land,  adjoining  each  other,  on  the  river  Juniata,  one 
by  location,  the  other  by  improvement  His  claim  under  the  im- 
provement, extended  northward  to  the  Barren  Ridge,  and  includ- 
ed, it  was  alleged,  the  land  in  controversy.  In  the  year  1768, 
judgments  were  obtained  against  him,  under  which  both  tracts  were 
sold  by  the  sheriff,  and  purchased  by  William  Lyon.  The  upper, 
or  improvement  tract,  was  described  in  the  sheriff's  deed  to  Lyon, 
which  bore  date,  the  28th  January,  1769,  as  "  bounded  on  the  east 
by  John  Armstrong,  on  the  north  by  a  barren  ridge,  on  the  west 
by  Joseph  Jacobs,  and  on  the  south  by  J.  Jordan's  other  tract,  and 
containing  300  acres."  Lyon,  by  deed,  dated  31st  January,  1769, 
conveyed  both  tracts  to  Alexander  Brown,  who,  by  deed,  dated 
5th  January,  1771,  conveyed  the  improvement  tract  to  Benja- 
min Brown.  The  description  of  the  land  in  this  deed,  was  sub- 
stantially the  same  with  that  in  the  sheriff's  deed,  except,  that  in- 
stead of  300  acres,  it  was  called  200  acres.  From  a  draft  produced 
by  the  defendant,  it  appeared  that  the  whole  tract  contained  but 
219  acres.  In  the  year  1793,  a  survey  was  made  for  Benjamin 
Brown,  by  which  it  was  ascertained,  that  to  lay  off  200  acres,  at 
the  north  end  of  the  tract,  the  improvements,  which  lay  at  the 
south  end,  would  be  excluded.  After  this  survey,  Benjamin  Brown 
conveyed  to  George  Miller,  describing  the  land  in  the  same  man- 
ner, that  it  was  described  in  the  sheriff's  deed,  but  calling  it  200 
acres. 

On  the  15th  March,  1780,  Alexander  Brown,  conveyed  the 
location  tract,  which  he  had  purchased  from  William  Lyon,  con- 
taining 1471  acres,  to  William  Smith,  the  father  of  the  defen- 
dant, and  under  whose  will  he  claimed;  and  on  the  28th  January, 
1783,  he  conveyed  to  the  same  person,  the  sheriff's  deed  for  the 
improvement  tract  of  300  acres,  with  the  deduction  of  200  acres 
conveyed  to  Benjamin  Brown. 
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liuhcrt  Robison,  a  witness  produced  by  the  defendant,  testi- 
jit-d,  that  in  a  conversation  he  had  with  Judge  (John)  Oliver,  he  in- 
formed him,  that  at  the  time  Benjamin  Brown  sold  to  George 
Miller,  a  surveyor  was  brought  on  the  ground,  who  commenced  his 
survey,  at  or  near  the  ridge,  and  measured  south  so  as  to  take  in 
200  acres.  But  Brown's  orchard,  spring,  and  a  certain  portion  of 
cleared  land,  being  excluded  by  this  survey,  which  he  desired  to 
be  embraced  by  his  200  acres,  he  requested  William  Smith  to 
permit  him  to  begin  his  survey  at  the  south  side  of  his  improve- 
ments, and  continue  it  northward,  so  as  to  comprehend  the  improve- 
ments in  his  survey.  To  this  arrangement,  Smith  agreed,  on  certain 
conditions.  That  on  the  morning  Brown  was  about  to  move  away 
from  the  country,  he  came  to  Oliver's  huuse,  and  told  him  that 
Smith  had  called  on  him,  and  desired  him  to  give  to  him  a  bond 
of  George  Miller,  for  fifty  pounds,  for  the  liberty  he  had  given  to 
him  of  including  his  improvements  in  his  survey,  and  of  cutting 
timber  on  land  south,  claimed  by  Smith;  and  had  threatened,  in 
case  of  his  refusal  to  give  the  bond,  to  send  the  sheriff  to  him. 
That  Oliver  then  told  Brown,  that  Smith  would  no  doubt  do  as 
he  had  threatened,  and  the  better  way  would  be,  to  give  Smith  the 
bond,  and  leave  the  matter  for  him,  Oliver,  to  manage  afterwards. 
That  Brown,  accordingly,  gave  Smith  the  bond,  which  after  his 
death,  came  into  the  hands  of  his  executors.  That  some  time  after 
the  death  of  Smith,  a  person  came  to  receive  the  money  due  on 
Miller's  bond,  and  called  on  Oliver  with  respect  to  it.  That  Oli- 
ver accompanied  him  to  the  executors  of  Smith,  and  stated  to  them. 
that  he  believed  the  bond  to  have  been  fraudulently  obtained  from 
Brown.  That  the  land  for  which  it  was  given,  was  his,  (Oliver's) 
property.  That  he  had  a  title  from  the  commonwealth,  and  in  is 
his  opinion,  it  would  be  unjust  to  take  the  money  from  the  heirs 
of  Brown,  and  give  it  to  the  heirs  of  Smith,  when  Smith  had  no 
title  to  the  land.  That  the  executors  of  Smith  were  of  the  same 
opinion,  and  gave  up  the  bond  to  the  heirs  or  agent  of  Brown. 
The  conversation  detailed  above,  took  place  in  1807  or  1808. 

Another  witness,  William  Jones,  testified,  to  judge  Oliver 
havinginformed  him  of  thearrangement  between  Benjamin  Brown, 
William  Smith,  and  George  Miller,  by  which  Miller's  bond  for 
fifty  pounds,  was  to  be  given  to  Smith,  as  a  consideration  for  his 
permission  to  lay  off  the  200  acres  at  the  south  end  of  the  tract. 

Evidence,  besides  that  which  has  been  stated,  was  given  by  the 
plaintiff,  to  prove  that  the  improvement  under  which  he  claimed, 
was  made  for  himself;  and  the  defendant  gave  further  evidence  to 
show  that  it  was  made  for  Judge  Oliver,  the  plaintiff's  father.  In 
pursuance  of  this  object,  the  defendant,  after  some  evidence  had 
been  given  of  the  loss  of  the  record,  offered  parol  evidence,  to 
show,  that  certain  proceedings  under  the  landlord  and  tenant  law, 
were  commenced  by  judge  Oliver.  The  evidence  was  objected  to 
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by  the  counsel  for  the  plaintiff,  and  rejected  by  the  court,  who  sealed 
a  bill  of  exceptions. 

The  defendant  also  proved,  that  prior  to  the  plaintiff's  improve- 
ment, viz.  on  the  29th  December,  1794,  a  warrant  was  taken  out 
in  the  name  of  James  Oliver,  though,  it  was  contended,  really, 
for  John  Oliver,  for  290  acres,  including;  the  land  in  dispute.  This 
warrant,  it  was  admitted  by  the  counsel  for  the  plaintiff,  was  void, 
in  consequence  of  having  been  issued  after  the  passage  of  the  act  of 
22d  September,  1794,  without  having  been  founded  on  a  previous 
settlement.  The  application  for  this  warrant  was  made  on  the  cer- 
tificate of  William  Smith  and  John  Ctdbertson,  that  the  land  was 
vacant  and  unimproved. 

The  court  below  charged  the  jury  in  favour  of  the  plaintiff. 
Those  points  of  the  charge,  which  are  now  material,  were  to  this 
effect: 

The  quantity  called  for  in  the  deed  from  Alexander  Brown  to 
Benjamin  Brown,  is  only  matter  of  description,  and  the  deed  in 
law  transfers  the  whole  tract,  whether  it  calls  for  200  or  800  acres. 
If  this  tract  had  contained  a  less  quantity  than  200  acres,  it  is 
doubtful,  whether  Alexander  Brown  would  be  responsible  upon 
the  general  warranty  contained  in  the  deed,  for  such  deficiency.  It 
is  however,  certain,  that  the  deed  from  Alexander  Brown  to  Ben- 
jamin Brown,  did  convey  the  whole  tract,  according  to  the  boun- 
daries set  out  in  it.  But  it  is  said  the  acts  of  the  parties  show,  that 
only  200  acres,  part  of  the  tract,  were  sold,  and  that  he  and  those 
under  him,  claimed  only  to  that  extent. 

•It  is  evident,  that  if  Alexander  Brown's  deed,  of  the  5th  Janu- 
ary, 1771,  conveyed  the  whole  improvement  tract,  embracing  the 
land  in  dispute,  to  Benjamin  Brown,  his  subsequent  deeds  of 
1780  and  1783,  could  convey  no  part  of  it  to  William  Smith.  A 
person  cannot  convey  a  right,  which  he  has  already  parted  with. 
According  to  the  evidence  in  the  case,  which  has  not  been  contro- 
verted, these  deeds  passed  no  interest  to  William  Smith.  It  does 
not  appear  from  any  part  of  the  evidence,  that  William  Smith 
ever  had  possession  of  any  part  of  the  improvement  tract,  or  land 
in  dispute,  in  his  life  time.  Holding  an  adjoining  tract,  under 
warrant  and  survey,  could  give  no  right,  either  legal  or  equitable. 

This  view  of  the  case  is  strengthened  by  the  certificate  of  Wil- 
liam Smith,  (if  the  same  person,  which  has  not  been  disputed,) 
dated,  19th  of  December,  1794,  that  the  land  described  in  it  is  va- 
cant and  unimproved.  Whether  it  describes  the  land  in  contro- 
versy, is  to  be  decided  by  the  jury.  If  it  does,  what  stronger  evi- 
dence can  there  be,  that  William  Smith  had  no  claim  to  the  land 
in  December,  1794,  than  his  certificate,  that  it  was  vacant  and  un- 
improved? 

It  is  said  by  the  defendant,  that  a  compromise  or  agreement 
took  place,  by  which  Benjamin  Brown  was  to  have  his  survey  of 
200  acres  confined  to  the  south  end  of  the  tract,  and  the  land 
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in  dispute  was  to  be  thrown  out  If  it  was  thrown  out,  it  docs 
not  follow,  that  it  was  to  go  to  Smith.  If  at  the  dates  of  the  deeds 
from  Alexander  Brown  to  William  Smith,  and  before,  the  land 
in  controversy  was  sold  to  Benjamin  Brown,  those  deeds  could 
vest  no  title  in  Smith.  The  title  was  a  mere  equity,  connected 
with  an  improvement.  The  improvement,  it  is  admitted,  wa-> 
transferred  to,  and  vested  in  Benjamin  Brown.  If  so,  and  a  sur- 
plus did  exist  as  appurtenant  to  the  original  improvement,  but  on 
an  agreement  with  Benjamin  Brown,  separated  from  it,  the  con- 
veyance to  William  Smith  of  such  surplus,  would  give  him  only 
a  pre-emption  right,  which  required  diligence  in  him  in  pursuing 
it,  to  consummate  a  right  or  title.  The  defendant  says,  it  was  se- 
parated from  Benjamin  Brown's  survey  in  1793,  and  it  is  not 
pretended,  that  any  possession  wastaken  by  William  Smith,  in  his 
life  time,  or  by  his  representatives,  after  his  death,  until  about  1810 
or  1811.  Under  the  circumstances  in  evidence,  it  presents  a  case 
in  which  an  abandonment  may  be  inferred;  but  this  is  matter  not 
for  the  court,  but  for  the  jury. 

But  supposing  the  land  to  have  been  thrown  out  of  the  survey 
of  Brown  and  Miller,  and  relinquished  by  them,  how  would  that 
give  a  right  to  William  Smith?  It  being  a  mere  equity,  appur- 
tenant to  an  improvement,  and  separated  from  it,  if  it  was  origi- 
nally included  in  the  deed  to  Benjamin  Brown,  as  admitted  by 
the  defendant,  and  William  Smith  had  no  right  under  his  deed, 
it  would  require  a  conveyance,  or  sale,  or  transfer  to  Smith,  to  give 
him  that  equity  or  pre-emption.  The  mere  circumstance  of  the 
land  being  thrown  out  by  Brown  or  Miller,  would  not  transfer  it 
to  Smith,  or  vest  any  equity  in  him,  under  his  previous  deed. 
And  if  it  had,  his  suffering  it  to  lie  for  nearly  twenty  years,  with- 
out taking  any  kind  of  possession,  would  be  strong  and  satisfactory 
evidence  of  abandonment.  If  Smith  did  not  take  it  on  its  being 
thrown  out,  it  would  become  vacant,  and  liable  to  be  taken  up  by 
improvement. 

The  plaintiff  claims  by  improvement  and  settlement,  having  an 
actual  residence  oyn  the  ground.  Improvement  rights  have  become 
incorporated  with  the  land  titles  of  the  state,  and  many  tracts  arc 
held-  in  that  way.  A  plaintiff  in  actual  possession,  has  a  right  to 
claim  a  reasonable  quantity  of  land  around  him,  not  exceeding  400 
acres.  Upon  the  survey  made  upon  James  Oliver's  warrant,  calling 
for  the  adjoining  tracts,  it  would  seem,  that  the  plaintitf's  claim 
embracing  the  land  in  dispute,  probably  does  not  exceed  150  acres; 
perhaps  it  is  less. 

Two  objections  are  made  to  the  plaintiff's  settlement 

1.  That  it  was  made  under  a  warrant  and  survey,  which  were 
void  in  law. 

2.  That  the  improvement  was  made  for  John  Oliver,  and  not 
for  James,  the  plaintiff. 

The  mere  circumstance  of  the  former  warrant  and  survfiv,  and 
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their  illegality,  do  not  constitute  a  valid  objection  to  the  settlement, 
if  otherwise  good.  The  cases  to  which  they  have  been  compared, 
of  settlement  on  Indian  lands,  are  not  parallel.  Such  settlements 
were  prohibited  under  highly  penal  acts  of  assembly.  No  such 
prohibition  existed  in  this  case.  It  has  been  well  answered  to  the 
other  objection,  that  admitting  James  Oliver  to  be  the  trustee  for 
the  use  of  his  father,  an  ejectment  may  well  be  sustained  in  the 
name  of  the  trustee.  If  James  is  the  real  owner,  then  the  objec- 
tion fails. 

As  to  the  conduct  of  Judge  OLIVER.  He  was  right  in  his  ad- 
vice to  the  executors  of  William  Smith,  as  detailed  by  Robert 
Robison.  He  did  not  state  that  Smith  and  Benjamin  Brown  ex- 
changed. Brown  obtained  the  privilege  of  including  his  improve- 
ment. This  he  had  by  his  deed.  Brown's  deed  to  Miller,  is  up 
to  the  Barren  Ridge.  If  he  had  exchanged  the  upper  for  the  lower 
end,  his  deed  would  have  excluded  it.  His  deed  is  dated  a  few 
days  after  the  survey. 

The  counsel  for  the  defendant  excepted  to  the  charge,  and  on  tho 
removal  of  the  record  to  this  court,  Alexander  and  Burnside,  for 
the  plaintiff  in  error,  contended, 

1.  That  the  Court  of  Common  Pleas  erred  in  rejecting  evidence 
to  show  who  conducted  the  proceedings  under  the  landlord  and  te- 
nant law.     It  was  material  to  the  defendant  to  show,  that  John 
Oliver  was  the  real  owner  of  the  land,  because  if  so,  this  suit  could 
not  be  supported  in  the  name  of  James,  the  plaintiff;  and  as  these 
proceedings  were  evidence  of  ownership,  the  defendant  ought  to 
have  been  permitted  to  show,  by  whom  they  were  conducted. 

2.  It  was  error  to  instruct  the  jury,  that  the  quantity  of  land 
called  for  in  the  deed  from  Alexander  to  Benjamin  Brown,  was 
but  matter  of  description,  and  that  the  deed  conveyed  the  whole 
tract.     What  was  conveyed  did  not  depend  on  the  deed  alone,  but 
on  a  variety  of  acts  of  the  parties,  from  which  their  intentions  were 
to  be  inferred.     These  facts  should  have  been  left  to  the  jury,  who 
were  to  draw  their  own  conclusions  from  them.  In  a  case  like  this, 
made  up  of  written  and  parol  evidence,  the  court  are  not  to  decide, 
because  the  decision  involves  the  determination  of  facts.     Brown 
v.  Campbell,  1  Serg.  fy  Rawle,  178. 

3.  It  was  error  to  say,  that  Smith,  residing  on  one  tract  of  land, 
could  not  hold  part  of  another,  purchased  from  another  person,  who 
had  acquired  his  title  by  improvement,  and  who  continued  to  keep 
up  his  settlement  on  the  part  unsold.     There  was  no  abandonment 
of  this  part  of  the  tract.     Taking  a  warrant  for  part  of  an  improve- 
ment, is  not  conclusive  evidence  of  an  abandonment  of  the  residue. 
Porter  v.  M'llroy,  4  Serg.  #  Rawle,  436.     Graham  v.  Moore, 
Id.  467. 

4.  Abandonment  is  a  question  of  intention,  to  be  decided  by  the 
jury  upon  the  evidence,  and  the  court  erred  in  saying,  that  this  was 
a  case  in  which  it  might  be  presumed. 
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5.  The  court  erred  in  their  opinion,  that  the  arrangement  con- 
ducted with  the  knowledge  of  Judge  OLIVER,  and  under  his  super- 
intendancc,  by  which  the  land  in  dispute  was  thrown  out  of  Ben- 
in Brown's  survey,  gave  no  title  to  William  Smith.     He 

had  Alexander  Brown's  title  to  the  whole  tract,  except  the  ^00 
acres  previously  conveyed  to  Benjamin  Brown,  and  he  agreed,  in 
consideration  of  the  bond  for  fifty  pounds,  to  exchange  the  southern 
for  the  northern  end  of  it,  in  order  to  accommodate  Miller. 

6.  The  opinion,  that  it  required  a  deed,  sale,  or  transfer  to  vest 
the  equity  in  the  land  in  dispute,  in  IViliam  Smith,  was  errone- 
ous.    Co.  Lift.  171.     The  transfer  of  an  imperfect  right  may  be 
by  parol.      Whart.   Dig.  391,  No.   109.     Gilday  v.  Watson,  5 
Serg.  4-  Rawle,  267. 

7.  Oliver  had  no  right  under  his  improvement  to  cross  the  line, 
and  enter  upon  ground  which  he  knew  was  Brown's;  and  the  court 
erred  in  instructing  the  jury  to  that  effect. 

8.  James  Oliver  was  not  the  trustee  of  his  father,  and  therefore, 
the  court  erred  in  charging,  that  an  ejectment  might  be  supported 
in  his  name,  for  the  use  of  John  Oliver.     An  illegal  warrant  could 
create  no  trust. 

9.  The  docket  entries  of  the  forcible  entry,  ought  not  to  have  been 
admitted.     There  was  not  sufficient  proof  of  the  l.;ss  of  the  record. 

Hale,  for  the  defendant  in  error. 

1.  It  being  the  duty  of  justices  acting  under  the  landlord  and  te- 
nant law,  to  make  a  record  of  their  proceedings,  the  record  itself, 
ought  to  have  been  produced,  or  proved  to  have  been  lost.     But  if 
it  had  been  produced,  it  would  not  have  been  evidence  in  this  case. 
The  proceedings  were  between  other  parties,  and  took  place  after 
the  commencement  of  this  suit. 

2.  The  construction  of  deeds  belongs  to  the  court,  who  decided 
rightly  in  this  case.     All  the  lands  embraced  by  the  boundaries  set 
out  by  the  deed  passed,  whether  there  was  more  or  less,  than  was 
called  for.     5  Mass.  Rep.   355.     2  Mass.  Rep.  380.     6  Mass. 
Rep.  131. 

3.  All  that  the  court  said  on  this  point  was,  that  if  Smith  pur- 
chased from  the  improver  or  his  assignee,  the  right  of  pre-emption 
in  the  land  in  dispute,    some  act  on  his  part,  such  as  obtaining  a 
warrant  and  survey,  was  necessary  to  complete  his  title,  and  his  ne- 
glecting to  do  so  was  strong  evidence  of  abandonment  In  this  they 
were  clearly  right 

4.  The  arrangement  connected  with  the  transfer  of  the  land  for 
fifty  pounds  to  Smith,  gave  him  no  title  to  the  land  in  dispute. 
He  had  no  title  to  any  part  of  the  tract,  and  therefore,  was  incapa- 
ble of  exchanging  one  part  for  another,  or  of  making  any  transfer 
of  it  whatever. 

5.  If  nothing  was  done  by  Smith,  to  secure  the  title  from  1783, 
nntil  1811,  and  no  act  of  ownership  exercised  by  him,  it  was  cer- 
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tainly  a  case  in  which  the  jury  might  presume  an  abandonment, 
and  the  court  were  right  in  telling  them  so. 

6.  The  court  did  not  say,  that  the  plaintiff  had  a  right  to  cross 
the  line  and  enter  upon  land  which  he  knew  belonged  to  Brown. 
This  error  is  unsupported  in  point  of  fact. 

7.  It  is  likewise  a  mistake  to  suppose,  that  the  court  charged, 
that  James  Oliver  was  a  trustee  for  his  father,  and  therefore,  that 
the  suit  might  be  maintained  in  his  name,  for  the  use  of  his  father. 
The  charge  was,  that  if  he  was  a  trustee,  an  action  might  be  main- 
tained in  his  name,  which  was  clearly  right. 

8.  The  docket  entries  were  properly  admitted,  because  proof  had 
previously  been  given  of  the  loss  of  the  agreement. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  Many  of  the  errors  assigned  have  been  abandoned, 
and  of  those  that  remain,  I  shall  notice  only  such  as  are  connected 
with  the  merits. 

The  case  is  this.  By  a  conveyance  from  a  person,  who  had  pur- 
chased at  sheriff's  sale,  a  certain  Alexander  Brown  became  the 
owner  of  two  adjoining  tracts  of  land,  the  one  held  by  location,  the 
other  by  improvement,  both  being  described  in  the  sheriff's  deed 
by  particular  boundaries,  and  as  containing  a  certain  number  of 
acres.  Alexander  Brown  conveys  this  last  tract  (the  improve- 
ment tract,)  substantially  by  the  boundaries  contained  in  the  she- 
riff's deed,  and  in  the  deed  to  himself,  but  as  containing  200  in- 
stead of  300  acres,  (the  quantity  mentioned  in  the  sheriff's  deed,) 
to  Benjamin  Brown,  who  afterwards  sells  to  Miller.  Alexander 
Broivn  subsequently  conveys  the  location  tract  to  Smithy  (the  de- 
fendant's father,)  together  with  the  sheriff's  deed  for  the  improve- 
ment tract,  as  containing  300  acres,  deducting  200  acres  before 
sold  to  Benjamin  Brown.  On  surveying  the  improvement  tract,  it 
is  found  to  contain  more  than  200  acres,  and  less  than  300,  and  that 
to  lay  off  200  acres  according  to  the  boundary  called  for  on  the 
northern  side,  (the  side  furthest  from  the  location  tract,)  would  ex- 
clude the  improvements  by  which  the  tract  is  held;  and  under  a 
supposition,  that  only  200  acres,  and  not  the  tract,  had  been  con- 
veyed to  Benjamin  Brown,  it  is  agreed  between,  Smith  standing 
in  the  place  of  Alexander  Brown,  Benjamin  Brown,  and  Miller, 
who  purchased  from  him,  that  the  200  acres  should  be  laid  off  on 
the  side  next  the  location  tract;  thus  leaving  out  the  land  in  dispute: 
and  for  the  privilege  of  doing  this,  Benjamin  Brown  agrees  to  as- 
sign to  Smith  one  of  the  bonds  due  to  him  by  Miller,  for  fifty 
pounds.  The  defendant  claims  the  residue  of  the  improvement 
tract  under  the  sheriff's  deed,  and  under  this  agreement.  Now  it 
is  evident,  the  agreement  arose  from  the  common  error  of  all  par- 
ties, in  supposing,  that  Benjamin  Brown  was  the  owner  of  a  part, 
and  not  the  whole  of  the  improvement  tract.  When  the  land  was 
levied  and  sold  at  sheriff's  sale,  the  quantity  was  not  known,  and 
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tins  improvement  tract  was  desc»ibed  in  the  levy,  and  in  the  she- 
riff's deed,  by  particular  boundaries,  and  as  containing  300  ncres  ; 
and  when  it  is  sold  by  •ftlea'ander  Brown  to  Benjamin  Brinm,  it 
is  described  in  the  conveyance  by  the  same  boundaries,  but  as  con- 
taining only  200  acres.  On  actual  measurement,  it  is  found  to  con- 
tain more  than  200,  but  less  than  3<>0  acres.  In  all  the  convey- 
ances, therefore,  the  quantity,  as  it  most  usually  is,  was  only  mat- 
ter of  description:  it  was  the  tract,  and  not  any  particular  number 
of  acres,  which  was  the  subject  of  the  grant,  and  the  whole  passed 
to  Benjamin  Brown,  and  from  him  to.  Miller.  Under  these  cir- 
cumstances, Smith  could  derive  no  title  from  the  agreement. 
Benjamin  Brown  had  assigned  to  him,  a  bond  of  fifty  pounds,  for 
what?  For  the  privilege  of  including  a  part  of  his  own  land  in  his 
survey,  and  of  throwing  another  part  of  it  away,  which  he  might 
just  as  w-ell  have  retained.  This  is  the  land  in  dispute:  and  al 
though  the  exclusion  of  it  is  such  a  designation  of  boundary  as  will 
preclude  any  one  holding  under  Benjamin  Brown  or  Miller,  from 
claiming  it  against  a  person  who  may  have  subsequently  acquired 
title  to  it  from  the  Commonwealth,  still  it  can  give  no  title  to 
Smith,  or  any  one  claiming  under  him,  because  his  conveyance  of 
the  sheriff's  deed,  by  Alexander  Brown,  passed  no  interest  in  any 
part  of  the  improvement  tract,  the  whole  of  which  had  before  been 
conveyed  by  *llerunder  Brown  to  Benjamin  Brown.  The  case 
then,  of  a  parol  substitution  of  one  part  of  a  tract,  for  another  that 
had  been  conveyed,  which  it  is  contended,  would  ipso  facto  re- 
vest the  part  on  which  the  conveyance  had  first  operated,  was  not 
before  the  jury;  and  if  there  was  any  misapprehension  of  the  law 
which  would  arise  out  of  such  a  case,  it  is  not  the  subject  of  error 
here.  In  this  view  of  the  case,  therefore,  it  is  manifest,  that  the 
effect  of  want  of  possession  by  Smith,  or  of  any  supposed  aban- 
donment, or  of  Judge  OLIVER'S  acts  in  relation  to  the  transaction  in 
regard  of  the  fifty  pounds  bond,  is  entirely  out  of  the  question:  the 
defendant  had  shown  no  title  under  the  conveyance  of  the  sheriff's 
deed  from  Alexander  Brown,  or  under  the  agreement  with  Miller 
and  Benjamin  Brown 

But  the  plaintiff  could  recover  only  on  the  strength  of  his  own 
title,  which  is  said  to  be  defective.  He  claimed  by  an  improve- 
ment that  was  made  after  a  warrant  had  been  taken  out  in  his  name 
by  his  father.  This  warrant,  it  is  conceded  on  all  hands,  was  ab- 
solutely void,  in  consequence  of  its  having  issued  after  the  passing 
of  the  act  of  the  22d  of  September,  1794,  without  being  rounded 
on  a  previous  settlement :  and  it  is  contended,  that  the  subsequent 
improvement  having  been  made  in  prosecution  of  an  illegal  title, 
can  give  no  right.  There  is  no  force  in  this.  The  warrant  was 
merely  void,  and  there  was  nothing  criminal,  or  even  immoral  in 
taking  it  out  The  object  could  not  have  been  fraudulent;  for  with- 
out reciting  a  previous  settlement,  a  warYant  issued  at  this  time, 
would  be  altogether  inoperative,  and  the  plaintiff  did  not  pretend, 

VOL.  xi.  2  L 
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that  this  warrant  was  founded  on  a  settlement.  There  is,  there- 
fore, no  colour  to  say,  he  might  not  afterwards  enter  on  the  land  as 
an  improver.  The  improvement,  however,  was  made  by  a  tenant, 
who  entered  under  a  lease  from  the  plaintiff's  father;  and  the  lat- 
ter is,  therefore,  said  to  be  the  real  owner.  If  the  fact  be  so,  it  is 
a  bar  to  the  plaintiff's  recovery.  On  this  part  of  the  case,  the  judge 
directed  the  jury,  that  "  admitting  the  plaintiff  to  be  a  trustee  for 
his  father,  the  action  might  be  sustained  in  his  name."  This,  as 
an  abstract  position,  is  undeniable;  but  in  reference  to  the  circum- 
stance which  were  in  evidence,  it  had  a  direct  tendency  to  mislead 
the  jury,  by  withdrawing  their  attention  from  the  consideration  of 
the  question,  whether  the  father  or  the  son  were  the  owner  of  the 
land.  How  could  the  plaintiff  be  a  trustee?  .A  trustee  is  always 
seised  of  the  legal  estate;  and  if  the  matter  had  stood  on  the  war- 
rant and  survey,  which,  as  to  third  persons,  is  a  legal  title,  all 
might  have  been  well  enough ;  but  that  Was  conceded  to  be  abso- 
lutely void.  An  improvement  right  is  a  mere  equity,  the  com- 
monwealth being  seized  in  trust  for  the  improver:  and  strictly 
speaking,  she  cannot  be  seized  to  the  use  of  A.  in  trust  for  13.  The 
judge  seemed  to  think,  that  the  warrant,  although  void  for  the  pur- 
pose of  conferring  title,  might  operate  as  a  declaration,  as  to  whose 
use  the  entry  was,  which  was  made  for  the  purpose  of  commencing 
the  settlement,  and  so  indeed  it  might,  as  a  circumstance  before  the 
jury,  although  it  would  be  far  from  conclusive;  but  it  could  have 
no  operation  in  law,  to  show  that  the  son  was  the  owner,  much  less, 
to  give  colour  of  legal  title,  so  as  to  enable  him  to  be  a  trustee.  If 
he  was  the  owner  of  the  improvement,  he  was  so  to  every  intent: 
if  he  was  not,  he  should  not  have  recovered.  Putting  the  case  to 
the  jury  then,  on  a  supposition,  which  was  impossible,  was  an  er- 
ror, for  which  the  judgment  is  reversed:  but  we  are  of  opinion,  that 
no  other  exception  has  been  sustained. 

Judgment  reversed,  and  a  venire  de  novo  awarded. 
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STEWART  and  others  against  The  HUNTINGDON  BANK. 

IN  ERROR. 

AY  here  in  an  action  brought  by  a  bank  on  a  single  bill,  the  defence  was,  Uiat  the 
JJ-uik  had  loaned  to  A.  10,000  dollars,  on  the  security  of  certain  bonds  for  11,000 
dollars,  with  warrants  of  attorney  to  confess  judgment,  and  accompanied  by  the 
indorsed  note  of  A.,  which  it  was  understood  was  not  to  be  proceeded  on,  it  be- 
ing given  merely  to  comply  with  the  forms  of  the  Bank,  and  that  it  was  agreed, 
that  what  remained  of  the  proceeds  of  the  bonds  after  satisfying  the  debt  of  10,000 
dollars,  with  interest,  should  be  applied  tc  the  payment  of  the  balance  due  on 
the  single  bill,  which  was  given  by  the  defendants  as  sureties  for  another  debt, 
previously  due  to  the  Bank  by  A.,  and  that  in  consequence  of  the  Bank  not  hav- 
ing used  due  diligence  in  collecting  the  bonds,  the  defendants  lost  all  benefit  of 
them;  evidence  that  the  directors  of  the  Bank  had  authorized  the  loan  of  10,000 
dollars  on  the  assignment  of  the  bonds,  and  A's.  note,  and  that  no  recourse  was 
to  be  had  on  the  note  against  the  drawer  or  indorsees,  without  proof  of  the  agree- 
ment, that  the  surplus  was  to  be  applied  to  the  payment  of  the  debt  in  suit,  was 
heUi  to  be  irrelevant  and  inadmissible- 
Declarations  by  the  officers  of  the  Bank,  unauthorized  by  the  board  of  directors, 
that  the  bonds  were  to  be  applied  to  the  payment  of  the  debt  due  by  A.,  and  the 
money  he  was  about  to  get,  are  not  evidence  against  the  Bank. 
Where  papers,  in  themselves  irrelevant,  have  been  permitted  to  be  read  to  the  jury, 
with  an  understumling,  that  they  would  be  followed  by  evidence,  connected  with 
which,  they  would  be  relevant,  but  such  evidence  is  not  given,  they  cannot  be 
argued  upon  by  counsel,  and  sent  out  with  the  jury  as  evidence  in  the  cause. 
The  court  is  not  Sound  to  suspend  the  trial  of  a  cause,  until  a  bill  of  exceptions*  is 
drawn  in  form  and  sealed  A  note  in  writing,  made  at  the  time  the  exception  is 
taken,  to  be  reduced  to  form  afterwards,  is  sufficient. 

Query.  Whether  the  conduct  of  the  court  in  such  a  matter,  is  the  subject  of  a  bill 
of  exceptions. 

SEVERAL  bills  of  exceptions,  both  to  evidence  and  the  charge  of 
the  court,  accompanied  the  return  of  the  record  of  this  case,  on  a 
writ  of  error  to  the  Court  of  Common  Pleas  of  Centre  county;  but 
the  Chief  Justice  having  in  his  opinion,  embraced  every  thing  es- 
sential to  the  points  decided,  it  is  deemed  unnecessary  to  state  their 
contents,  or  the  facts  given  in  evidence  on  the  trial. 

Blanchard  and  J3urnside,-fqr  the  plaintiffs  in  error,  cited  3 
Mass.  Rep.  385.  4  Serg.  $•  Raivle,  17.  7  Crunch,  300.  12 
Johns.  231.  4  Serg.  Sf  Rawle,  175.  2  Johns.  Cos.  96.  5  Sinn. 
239.  2  Wash.  230,  231.  Chitty  on  Bills,  374.  12  Mod.  490. 
15  Johns  55. 

Potter  and  Hale,  for  the  defendants  in  error,  referred  to  4  Serg. 
o>  Rawle,  3 1 7,  320.  1 5  Joh ns.  55.  Act  of  21st  of  March,  1814, 
Purd.  Dig.  55. 

The  opinion  of  the  court  was  delivered  by 

TILOHMAN,  C.  J.  This  is  an  action  of  debt  on  a  single  bill,  for 
5000  dollars,  given  by  the  defendants  below,  (who  are  plaintiffs  in 
error,)  to  the  Huntingdon  Bank,  dated  the  fith  May,  1818,  and 
payable  120  days  after  date.  Part  of  the  money  was  paid  before 
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the  commencement  of  the  suit.     The  plaintiff's  demnmJ  was  3650 
dollars,  with  interest  from  the  27th  Jlpril,  1819.    Thirteen  excep- 
tions were  taken  hy  the  counsel  for  the  defendants,  on  the  trial  in 
the  Court  of  Common  Pleas,  but  the  whole  may  he  reduced  to  a 
few  principles.     The  defendants  pleaded  payment,   with  leave  to 
give  the  special  matters  in  evidence,   and  aftanvards  gave  notice 
of  the  special  matter  which  they  intended  to  prove.   The  substance 
of  this  special  matter  was,  that  about  the  latter  end  of  this  year 
1814,  or  beginning  of  1815,  ascertain  William  Patton  entered  in- 
to an  agreement  with  the  Huntingdon  Bank,  by  which  the  bank 
was  to  lend  him  10,000  dollars,  on  the  security  of  seven  bonds  from 
Edward  B.  Patton,  and  David  JR.  Porter,  to  the  said  William 
Patton,  amounting  to  about  the  sum  of  11,000  dollars,  with  war- 
rants of  attorney  to  confess  judgment  thereon.     William  Patton 
was  at  the  same  time  to  give  his  own  note  for  10,000  dollars,  with 
indorsers,  which  was  to  be  received  from  time  to  time,  until  the 
bank  received  full  satisfaction  for  the  10,000  dollars  lent  to  Wil- 
liam Patton,  with  interest.    But  it  was  understood,  that  the  bank 
was  to  look  to  the  assigned  bonds  only,  and  never  to  proceed  against 
William  Patton,  or  his  indorsers  on  the  note,  which  was  given 
merely  to  comply  with  the  form  of  the  bank.     The  surplus  pro- 
duced by  the  bonds,  beyond  the  payment  of  the  10,000  dollars  and 
interest,  was  to  be  applied  to  the  payment  of  the  single  bill,  now 
in  suit,  which  was  given  by  the  defendants,  in  consequence  of  their 
being  securities  for  William  Patton,   to  the  bank   for   another 
debt,  due  previous  to,  and  at  the  time  of  borrowing  the  10,000  dol- 
lars.    The  assigned   bonds,   if  they  had  been  prosecuted  by  the 
bank,  with  due  diligence,  would  have  been  sufficient  to  pay  the 
10,000   dollars  and  interest,  and  also  the  balance  due  on  the  sin- 
gle bill,  on  which  this  action  was  brought.     But  in  consequence 
.of  the  neglect  of  the  bank,  the  defendants  lost  all  benefit  from 
them.   This  is  a  summary  of  the  case,  which  the  defendants  under- 
took to  make  out.     In  the  trial  of  the  cause,  the  defendants  pro- 
duced and  offered  in  evidence  the  seven  bonds  from  Patton  and 
Porter  to  William  Patton,  which  had  been  assigned  to  the  bank, 
and  the  court  permitted  them  to  be  read  in  evidence,  declaring  at 
the  same  time,  that  it  was  understood,  the  defendants  were  after- 
wards to  prove,  that  the  bank  had  agreed  to  apply  the  overplus,  af- 
ter paying  the  10,000  dollars  and  interest,  to  the  discharge  of  the 
debt  now  in  suit.     The  defendants,  after  this,  offered  in  evidence, 
the  deposition  of  William  R.  Smith,  which  was  rejected  by  the 
court,  and  on  the  propriety  of  that  rejection,  the  cause  chiefly  de- 
pends.    Mr.  Smith  was  cashier  of  the  bank,  at  the  time  of  this 
10,000  dollars  loan.     There  was  no  objection  to  his  competency, 
but  only  to  the  matter  of  his  testimony,  as  irrelevant.     His  depo- 
sition, if  received,  would  have  proved,  that  the  board  of  directors 
of  the  bank,  had  authorised  the  loan  of  10,000  dollars  to  William 
Patton,  on  his  assigning  to  the  bank  the  seven  bonds  before-men- 
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tioned  with  warrants  of  attorney  to  confess  judgment,  and  giving 
his  own  note  with  indorsers,  for  10,000  dollars.  And  Mr.  Smith 
understood,  although  his  testimony  is  not  quite  positive,  that,no  re- 
course was  to  be  had  tot  he  drawer  or  indorsers  of  the  notes.  But 
he  says  nothing  of  any  agreement,  that  the  surplus  of  the  bonda 
should  be  applied  to  the  discharge  of  the  debt  in  suit.  How  then 
could  his  testimony  be  relevant?  What  had  the  defendants  to  do 
with  thse  bonds,  or  the  surplus  which  might  arise  from  them?  What 
right  had  they  to  call  the  bank  to  an. account  for  negligence  in  col- 
lection? The  surplus,  there  being  no  agreement  to  the  contrary, 
belonged  to  William  Palton,  who  might  dispose  of  it  as  he  pleas- 
ed. It  was  on  the  principle  of  the  defendants  having  no  right  in 
these  bonds,  that  the  court  below  rejected  the  testimony.  For  the 
president  said,  that  if  any  part  of  Mr.  Smith's  deposition  proved 
an  agreement  of  the  directors  of  the  bank,  that  any  portion  of  the 
proceeds  of  the  bank  should  be  applied  to  the  debt  in  suit,  they 
would  admit  it.  And  he  called  on  the  counsel  for  the  defendants, 
to  point  out  any  passage  in  the  deposition,  which  he  considered 
as  evidence  under  the  principle  adopted  by  the  court — but  this  the 
counsel  declined,  and  insisted  %that  the  whole  deposition  was  evi- 
dence. I  have  examined  that  deposition  very  attentively,  and  can 
perceive  nothing  in  it  which  proves  any  thing  like  an  agreement 
of  the  directors  of  the  bank,  that  the  surplus  of  the  bonds,  should 
there  be  any,  should  be  applied .  towards  the  discharge  of  the  debt 
in  suit;  or  any  agreement,  or  prder,  of  William  Patton,  that  it 
should  be  so  applied.  I  agree  in  opinion,  therefore,  with  the  pre- 
sident of  the  Common  Pleas,  that  the  deposition  was  not  evidence, 
because  no  part  of  its  contents  was  pertinent  to  the  issue.  JPor 
the  same  reason,  the  court  was  right,  in  rejecting  the  deposition  of 
David  R.  Porter,  the  only  part  of  whose  testimony  that  had  a 
bearing  on  the  issue,  was,  "  that  the  officers  of  the  bank  told  him, 
that  the  bonds  were  to  be  applied  to  the  payment  of  the  debt  due 
by  William  Patton,  and  the  money  he  was  about  to  get."  But 
surely*  a  corporation  is  not  to  be  affected  by  loose  declarations  of 
this  kind.  Who  the  officers  were,  that  said  this  to  Mr.  Porter,  wo 
know  not;  nor  was  there  any  evidence,  that  they  were  authorised 
by  the  board. of  directors,  to  speak  for  them.  If  this  board  did  their 
duty,  in  keeping  written  minutes  of  their  transactions,  these  mi- 
nutes might  have  been  resorted  to.  But  even  supposing,  as  has 
been  suggested,  that  this  board  kept  no  minutes,  at  the  time  of  this 
transaction,  and  that  parol  evidence  was  therefore  admissible,  the 
declarations  of  their  officers  would  not  have  bound  them,  without 
proof  that  they  were  authorised  by  the  directors.  And  if  they  had 
been  authorised,  there  would  have  been  no  difficulty  in  it,  as  Wil- 
liam R.  Smith,  the  former  cashier,  was  a  competent  witness.  The 
depositions  of  Mr.  Smith  and  Mr.  Porter,  being  thus  disposed  of, 
a  variety  of  evidence  offered  by  the  defendants  falls  with  them. 
Such  as  the  proof  of  the  property  of  which  Patton  and  Porter 
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were  possessed,  when  their  bonds  were  assigned  to  the  bank,  and 
for  some  time  after — the  judgments  which  were  afterwards  ob- 
tained against  them,  by  various  persons — every  thing,  in  short, 
which  had  a  tendency  to  prove,  that  the  whole  amount  of  the  as- 
signed bonds  might  have  been  recovered,  but  for  the  negligence  of 
the  bank.  But  an  occurrence  of  a  singular  nature,  afterwards  arose 
in  the  trial  of  this  cause.  The  bonds  had  been  read  to  the  jury, 
and  the  counsel  for  the  defendants  claimed  the  right  of  arguing  on 
them,  and  sending  them  out  with  the  jury.  But  this  the  court  re- 
fused, because,  they  had  permitted  the  bonds  to  be  read,  on  a  con- 
dition to  be  afterwards  complied  with,  which  had  not  been  per- 
formed; that  is,  that  proof  should  be  given,  of  an  agreement  by 
the  directors  of  the  bank,  that  some 'part  ^pf  the  proceeds  of  these 
bonds  should  he  applied  towards  the  discharge  of  the  debt  in  suit. 
In  this  opinion,  I  think,  the  court  was  perfectly  right.  It  has  grown 
into  a  habit,  within  these  few  years,  for  counsel  to  propose  a  chain 
of  evidence,  the  first  links  of  which  depend  on  those  which  follow, 
and  would  not  be  supportable  without  them.  Now,  although  gentle- 
man of  honour,  (and  such  I  take  the  counsel  in  this  cause  to  be,)  would 
scorn  to  impose  on  the  court,  by  pledging  themselves  for  .what  they 
knew  they  could  not  perform,  yet  it  may  happen,  that  there  may 
be  others  who  would  make  no  scruple  of  liberal  promises,  provid- 
ed they  could  smuggle  into  the  jury  box,  a  piece  of  evidence  which 
ought  not  to  have  got  there.  The  court  should,  therefore,  keep  a 
wary  eye  on  proceedings  of  this  kind,  and  take  care  to  instruct  the 
jury  to  pay  no  regard  to  the  evidence  which  they  have  heard, 
whenever  the  condition  on  which  it  was  introduced,  is  not  com- 
plied with.  Now  in  the  present  case,  the  assigned  bonds  in  them- 
selves had  no  relation  to  the  cause  at  issue.  It  lay  on  the  defen- 
fendants,  therefore,  to  connect  them  with  it,  by  subsequent  evi- 
dence; and  failing  to  do  this,  the  bonds  were  out  of  the  question. 
The  counsel,  therefore,  had  no  right  to  argue  on  them,  as  if  they 
were  in  evidence,  nor  would  it  have  been  proper,  that  the  jury 
should  take  them  out  with  them.  There  is  another  bill  of  excep- 
tions in  the  record,  which,  though  not  much  insisted  on,  ought  not 
to  pass  unnoticed,  as  it  is  matter  of  some  importance  in  practice. 
The  court  was  requested,  by  the  counsel  for  the  defendants,  to  sus- 
pend the  trial,  until  the  bills  of  exceptions  were  drawn  up  in  forms 
and  sealed  by  one  of  the  judges.  This  the  court  refused,  on  ac- 
count of  the  delay  it  would  occasion,  but  a  note  of  the  exception 
was  taken,  to  be  afterwards  reduced  to  form.  I  do  not  know  that 
the  conduct  of  the  court,  in  a  case  of  the  kind,  is  the  subject  of  a 
bill  of  exceptions.  There  can  be  no  impropriety,  however,  as  the 
subject  is  before  us,  in  giving  our  sentiments  on  it.  The  counsel, 
who  takes  an  exception,  has  a  right  to  have  it  fixed,  immediately. 
But  this  may  be  done,  without  drawing  up  the  bill  in  full  form. 
A  note  iu  writing,  is  sufficient;  and  such  a  note  should  never  be 
omitted.  We  have  frequently  experienced  great  inconveniencer 
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from  the  want  of  it  In  the  present  instance,  however,  the  court 
did  immediately  reduce  the  substance  of  the  exception  to  writing, 
so  that  there  was  no  cause  for  complaint.  The  first  and  second  er- 
rors assigned  in  this  case,  were  abandoned,  and  all  the  others  have 
either  been  particularly  noticed,  or  fall  so  directly  within  the  re- 
marks I  have  made,  as  not  to  require  further  attention.  I  am  of 
opinion  that  Die  judgment  should  be  affirmed. 

Judgment  affirmed. 


[SVSBCBT,  JCXK   21,    1824.] 

WITHEROW  against  KELLER. 

IN    ERROR. 

A  writ  of  entry  sur  disseisin,  may  be  maintained  in  Pennsylraiun. 

But  such  an  action  is  not  to  be  encouraged,  and  in  prosecuting  it,  a  party  roust  pur- 
sue the  strictest  form. 

Therefore  where  the  writ  described  the  land  as  lying  in  Greenwood  township,  with- 
out naming  the  county,  and  as  containing  300  acres,  and  the  declaration  sta- 
ted it  to  be  Green-mood  township,  in  the  county  of  M.  and  to  contain  250  acres,  the 
\  uriance  was  held  to  be  fatal  on  demurrer. 

It"  the  declaration  merely  aver  that  the  plaintiff  was  seised  in  his  demesne  as  of  fee 
and  right,  by  taking  the  explecs,  8cc.  without  any  mention  of  the  value,  to  which 
they  were  taken,  it  is  bad  on  demurrer. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Mif- 
fiin  county,  in  a  writ  of  entry  sur  disseisin,  &c.  brought  by  the 
plaintiff  in  error,  James  Withermv,  against  Frederick  Keller,  the 
defendant  in  error. 

By  the  writ,  the  plaintiff  demanded  one  messuage,  one  barn, 
and  three  hundred  acres  of  land,  with  the  appurtenances,  in  Green- 
wood township,  which  he  claimed  to  be  his  right  and  inheritance, 
and  into  which  the  said  Frederick  Keller  had  not  entry,  but  by 
the  deforcement,  which  he  unjustly  and  without  judgment,  made 
thereof  to  the  said  James  Witherow,  twenty  years  then  last  past 

The  declaration  was  in  the  following  form: 

"  Whereupon  the  said  James  Witherow,  by  J.  Fisher,  his  attor- 
ney, demands  against  the  said  Frederick  Kel/er,onc  messuage,  one 
barn,  and  two  hundred  and  fifty  acres  of  land,  in  Greenwood 
township,  in  Mijjlin  county,  aforesaid,  with  the  appurtenances,  as 
his  right  and  inheritance,  and  into  which  the  said  Frederick  Kel- 
ler, hath  not  entry,  bat  by  the  deforcement  which  he  unjustly  and 
without  judgment,  made  thereof,  to  the  said  James  Witherow,  with- 
in twenty  years  now  last  past  And  thereupon  the  said  James, 
by  his  attorney  aforesaid,  saith,  that  the  said  James  was  seised  of 
the  tenements  aforesaid,  with  the  appurtenances,  in  his  demesne  as 
of  fee  and  right,  within  twenty  years,  before  the  issuing  of  the  ori- 
ginal writ  in  th  is  cause,  by  taking  the  explees,&c.  and  into  which  the 
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said  Frederick  Keller,  hath  not  entry  but  by  disseisin,  which  he  un- 
justly and  without  judgment,  made  thereof,  to  the  said  James 
Wither OW)  within  twenty  years  last  past.  And  the  said  James 
now  demands  the  said  tenements,  with  the  appurtenances  aforesaid, 
and  that  such  is  the  right  of  him  the  said  James  Witherow,  he  of- 
fers, &c.  and  thereupon,  &c  " 

The  defendant  entered  a  general  demurrer  to  the  writ  and  decla- 
ration, in  which  the  plaintiff  joined,  and  the  Court  of  Common 
Pleas  gave  judgment  for  the  defendant,  on  the  ground  that  the 
writ  of  entry  will  not  lie  in  Pennsylvania,  it  having  been  super- 
ceded  by  the  acts  of  21st  March,  1806,  and  13th  April,  1807,  re- 
lative to  the  action  of  ejectment. 

Fisher,  for  the  plaintiff  in  error,  in  the  course  of  his  argument, 
cited  Acts  of  2lst  March,  1806,  and  \3th  April,  1807,  Purd. 
Dig.  201.  1  Bl  Com.  89,  90.  Co.  Lilt.  115,  note  8.  1  Sound, 
87.  3  Bl.  Com.  196,  197.  Act  of2Sth  January,  1777,  Purd. 
Dig.  1.  1  Dall.  67,  114,  444.  2  Binn.  581.  Act  of  Zd  May, 
1722,  Purd  Dig.  395.  Act  of  26th  of  March,  1785,  Purd.  Dig. 
532.  7  Johns.  509,  note.  6  Johns.  218.  5  Com.  Dig.  282.  1 
Yeates,  244.  Dunwoodie  v.  Reed,  3  Serg.  fy  Rawle,  443.  Li- 
vezy  v.  Gorgas,  1  Binn.  253.  2  Binn.  194.  5  Ba.  Ab.  461. 
1  Chitty,  PL  457.  3  Chitty,  P .  644. 

Burnside,  for  the  defendant  in  error,  referred  to  Fitz,  N.  B. 
442.  3  JVoodeson,  22.  Runn.  on  Eject.  1,2.  3  Burr.  1295. 
Carson  v.  Blazer,  2  Binn.  483.  Stoever  v.  Witman,  6  Binn. 
420.  1  Yeates,  487.  2  Yeates,  347.  5  Serg.  fy  Raivle,  130. 
Morris  v.  Vanderen,  1  Dall.  67.  Ba.  Ab.  461,  462.  2  Serg.  4> 
'Rawle,  187. 

The  judges  delivered  the  following  opinions: 

TILGHMAN,  C.  J.  This  is  a  writ  of  en.try  sur  disseisin,  Sec. 
brought  by  James  Witherow  against  Frederick  Keller,  in  the 
Court  of  Common  Pleas  of  Mijjlin  county.  The  defendant  de- 
murred to  the  writ  and  declaration,  and  the  court  gave  judgment 
in  his  favour.  Two  questions  have  been  argued:  1st,  Whether 
this  action  lies  in  Pennsylvania?  2d,  Supposing  it  to  lie,  whether 
the  writ  and  declaration  are  good? 

1.  The  main  argument  against  the  action  is,  that  this  is  the  first 
instance  of  its  having  been  brought,  except  in  cases  of  common  re- 
covery. Some  reliance  has  been  placed  too,  on  the  act  of  21st  of 
March,  1806,  (to  regulate  arbitrations  and  proceedings  in  courts  of 
justice,)  and  the  supplement  thereto,  18th  of  April,  1807.  But  I 
cannot  perceive,  that  these  acts  have  the  least  effect  on  writs  of  en- 
try. They  are  confined  altogether  to  the  writ  of  ejectment,  the 
form  of  which  is  prescribed,  with  a  provision,  that  where  there 
shall  be  two  verdicts  and  judgments  in  succession,  either  for  plain- 
tiff or  defendant,  no  new  ejectment  shall  be  brought,  but  where 
there  may  be  verdict  against  verdict,  between  the  same  parties,  and 
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judgment  thereon,  a  third  ejectment  in  such  case,  and  ^erdict  and 
judgment  thereon,  shut;  he  final  and  conducive,  and  bar  the  right. 
There  might  be  some  ground  for  an  argument,  that  after  two  suc- 
cessive verdicts  and  judgments,  for  the  same  person,  or  a  third  ver- 
dict and  judgment,  where  there  had  been  verdict  against  verdict, 
the  right  was  settled,  and  no  other  action  of  any  kind  could  be 
maintained.  But  in  any  other  case,  there  is  no  intimation  of  an 
intent,  in  either  of  these  statutes,  to  interfere  with  the  right  of 
either  party,  to  resort  to  another  kind  of  action.  As  to  the  infe- 
rence which  is  attempted  to  be  drawn  from  the  circumstance  of  this 
action  never  having  been  used  before,  I  do  not  think  it  well  found- 
ed. The  first  settlers  of  Pennsylvania  brought  with  them  the 
common  law  in  general,  except  such  parts  thereof  as  were  unfn  for 
colonies.  It  might  be  expected,  that  in  a  young  country,  many 
years  might  elapse  before  there  would  be  a  necessity  to  make  use 
of  all  the  forms  of  action  in  practice  in  an  old  country,  far  advanced 
in  arts,  commerce,  and  civilization.  Accordingly,  we  find  that 
such  has  been  the  case.  The  action  of  ejectment,  being  the  most 
simple,  and  convenient,  for  the  trial  of  titles  to  land,  is  almost  the 
only  one  which  has  been  used.  But.that  is  no  reason  for  excluding 
all  other  actions;  some  of  which,  may  be  found  in  particular  cases, 
not  only  useful,  but  necessary.  When  estates  tail  were  found  to 
be  inconvenient,  recource  was  had  to  common  recoveries  to  bar 
them,  between  fifty  and  sixty  years  after  the  date  of  William 
Penn's  charter,  and  before  any  act  of  assembly  had  been  made  ex- 
pressly authorizing  them.  Now  a  common  recovery  is  founded  al- 
together on  a  writ  of  entry  sur  desseisin  in  le  post ;  and  contains 
all  the  proceedings  in  that  action  from  the  original  writ  to  the 
judgment.  But  that  is  not  all.  The  judges  of  this  court  have  ex- 
pressed their  unanimous  opinions,  that  real  and  possessory  actions, 
other  than  ejectment,  were  extended  to  this  country,  by  their  re- 
port of  the  British  statutes,  including  several  statutes  on  the  sub- 
ject of  such  actions.  And,  what  is  of  greater  importance,  our  own 
legislature  has  taken  for  granted,  that  they  did  extend  here,  as 
plainly  appears  in  the  act  "  for  the  limitation  of  actions  to  be 
brought  for  the  inheritance  or  possession  of  real  property,  or  upon 
penal  acts  of  assembly,"  passed  the  26th  of  March,  1785,  2  Sm.  L. 
299.  The  distinction  between  the  inheritance  and  possession,  in 
the  title,  is  applicable  to  other  actions  than  ejectment,  which  is  con- 
fined to  the  possession  only;  and  in  the  second  section  of  the  act, 
it  is  expressly  enacted,  that  no  person  shall  have  or  maintain  any 
writ  of  right,  or  any  other  real  or  possessory  writ  or  action  for 
any  lands,  &c.  of  the  seisin  or  possession  of  himself,  or  his  ances- 
tors, &c.  nor  declare,  or  allege  any  other  seisin  or  possession  of 
himself  or  his  ancestors,  &c.  than  within  21  years  next  before 
suit,  writ,  &c.  hereafter  to  be  sued,  &c.  But  even  if  the  writ  of 
entry  had  never  been  used  before,  it  would  be  no  answer  to  the  ac- 
tion, to  say,  that  it  was  the  first  of  the  kind.  We  have  several  in- 
vOL.  xi.  2  M 
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stances  of  writs,  and  remedies,  known  to  the  common  law,  and 
never  introduced  into  practice  here,  till  since  our  independence. 
Such  was  the  jury  de  medietate  lingua?,  which  was  claimed  by  a 
foreigner,  for  the  first  time,  and  granted  in  the  case  of  the  Com- 
momvealth  v.  Mesca,  SfC.  1  Dall.  73.     And  such  within  the  last 
few  years,  was  the  assize  of  nuisance,  brought  by  Mr.  Lewis.    It 
was  a  long  time  before  the  action  of  Homine  replegiando  was 
known  among  us.     Yet  it  was  at  last  perceived  to  be  adapted  to 
certain  cases  where  personal  liberty  was  invaded,  and  brought  into 
practice  without  objection.     I  do  not  believe  that  a  writ  of  audita 
querela,  was  ever  issued  in  Pennsylvania;  yet  if  now  issued,  I 
presume,  no  lawyer  would  question  its  legality.     By  laying  down 
a  sweeping  principle,  that  an  ejectment  is  the  only  action  for  the 
recovery  of  real  property,  we  should,  in  my  opinion,  not  only 
transcend  the  powers  of  this  court,  but  throw  away  a  treasure,  the 
value  of  which,  would  not  be  fully  known  till  we  experienced  the 
want  of  it.     Cases  may  arise  in  which  an  ejectment  would  not  be 
an  adequate  remedy ;  nay,  there  are  rights,  at  this  moment  existing, 
which  in  case  of  a  deseisin,  could  not  be  recovered  by  an  ejectment. 
Such  are  rents,  commons,  and  all  incorporeal  hereditaments,  for 
none  of  which,  an  ejectment  lies.     3  Slack.  Com.  206.     Brownl. 
129.   Cro.  Car.  492.     1  Str.  54.    In  many,  and  I  believe  in  most 
states  of  the  union,  other  actions  than  ejectment  are  in  practice  for 
the  recovery  of  real  property,  and  I  can  see  nothing  so  singular  in 
our  own  condition,  as  should  induce  us  to  exclude  them,  even  if 
this  court  had  the  power.     I  am  of  opinion,  therefore,  that  the  ac- 
tion lies.     But  though  it  does  lie,  it  ought  not  to  be  encouraged,  in 
cases  where  an  ejectment  would  be  a  complete  remedy  ;  because 
it  is  an  antiquated  proceeding,  not  well  understood  by  our  lawyers, 
and  exceedingly  troublesome  in  practice.     I  am,   therefore,  for 
holding  a  strict  hand  over  it.     If  a  man  will  annoy  his  neighbour, 
without  necessity,  he  must  not  complain  if  strict  measure  is  dealt 
out  to  him.     And  I  believe,  I  may  venture  to  assure  the  gentlemen 
of  the  bar,  that  they  will  not  promote  the  interest  of  their  clients, 
by  resorting  to  writs  of  entry,  except  in  extraordinary  cases.     In 
the  case  before  us,  there  was  a  demurrer  and  joinder.     Let  us  see 
then,  whether  the  writ  and  declaration  are  conformable  to  prece- 
dent.    The  land  demanded  should  be  described  with  reasonable 
certainty,  yet  in  the  writ  it  is  not  mentioned  in  what  county  it  lies. 
It  is  described  as  three  hundred  acres  of  land,  with  the  appurte- 
nances, in  Greenwood  township.     In  the  count,  it  is  true,  it  is  said, 
that  the  land  is  in  Greenwood  township,  in  Mifflin  county,  but 
then,  it  is  said  to  contain  two  hundred  and  fifty  acres,  so  that  the 
tract  of  land  mentioned  in  the  writ,  and  that  in  the  count,  do  not 
appear  to  be  the  same.     For  which  then,  should  judgment  have 
been  given,  had  the  cause  gone  in  favour  of  the  demandant?    The 
variance  between  the  writ  and  count,  is  not  cured,  because  no  ver- 
dict was  given,  but  the  cause  was  decided  on  demurrer.  But  there 
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is  another  defect  in  the  count.  In  all  the  precedents  which  I  have 
.  the  demandant  avers,  that  he  was  seised  in  his  demesne  as  of 
lee  and  right,  by  taking  the  profits  of  the  land  to  the  value  of  six 
shillings  and  eight  pence;  it  is  usual  to  express  this  by  the  words, 
to  the  value,  &C.,  by  which,  &c.  is  understood,  "  of  six  shillings 
and  eight  pence."  But  in  the  present  count,  it  is  only  said,  that 
he  was  seised  in  his  demesne,  as  of  fee  and  right,  by  taking  the 
ex-plces,  &c.  without  any  mention  of  value.  If  it  be  asked,  for  what 
reason  the  value  should  be  inserted,  it  is  sufficient  to  answer,  that 
such  is  the  law.  There  are  many  things  which  originated  in  good 
reason,  now  lost  in  antiquity.  When  the  defendant  demurred,  the 
plaintiff  was  put  on  his  guard;  he  should  have  looked  to  his  count 
The  liberality  of  our  acts  of  assembly  would  have  permitted  an 
amendment.  But  he  choose  injoin  in  demurrer,  and  must  take  the 
consequence.  I  am  of  opinion,  that  the  count  was  defective,  and 
therefore,  the  judgment  should  be  affirmed. 

GIBSON,  J.  On  the  subject,  in  general,  of  reviving  antiquated 
forms  of  the  English  common  law,  I  regret,  that  it  is  my  lot  to 
differ  from  my  brethren.  Much  that  might  be  said  here,  I  have 
already  expressed  in  Lisle  v.  Richards,  and  I  shall  not  repeat  it ; 
but  I  cannot  think,  that  in  emigrating  from  England,  our  ances- 
tors ought  to  be  supposed  to  have  ransacked  the  lumber  garrets  of 
the  law,  to  bring  away  its  worn  out  machinery,  which  even  there, 
had  been  cast  away  as  useless.  In  regard  to  the  convenience  of 
the  writ  of  entry,  in  particular,  as  a  mode  to  try  title  to  land,  or 
the  policy  there  would  be  in  reviving  it,  if  that  matter  lay  in  our 
discretion,  there  is  but  one  opinion:  I  differ  only  in  holding,  that 
we  are  not  bound  to  revive  it.  As  an  adverse  proceeding,  it  has 
been  disused  in  England  for  about  two  centuries  ;  and  hitherto, 
no  lawyer  in  Pennsylvania  has  thought  of  having  recourse  to  it. 
I,  therefore,  can  see  no  reason  for  sustaining  it,  at  this  day,  which 
would  not  equally  hold  to  sustain  the  trial  by  battle,  and  a  great 
variety  of  other  forms,  that  are  entirely  obsolete.  It  is  said,  how- 
ever, that  the  English  statutes  which  relate  to  this  form  of  action, 
have  been  embraced  in  the  report,  by  the  judges  of  this  court,  of 
those  statutes  which  have  been  extended  by  practice  to  this  coun- 
try. Of  the  legitimate  effect  of  this  report,  also,  I  have  expressed 
my  opinion  in  the  case  just  referred  to ;  and  I  shall  only  say,  that 
if  the  fact  of  this  writ  having  at  any  time  been  in  use  here,  were 
doubtful,  that  report  might  be  a  circumstance,  but  not  conclusive, 
to  show  that  it  had :  but  it  is  not  pretended,  that  the  present  is  not 
in  truth,  the  only  instance  of  its  having  been  issued  here,  since  the 
settlement  of  the  province.  A  more  plausible  argument  is,  that  in 
the  act  of  limitations  of  the  26th  March,  1785,  it  is  declared,  that 
no  one  shall  maintain  any  writ  of  right,  or  any  other  real  or  pos- 
sessory action  after  twenty-one  years  from  the  time  when  his  right 
of  entry  first  accrue*!.  But  cat.  it  be  supposed,  the  legislature  in- 
tended by  this  to  sanction  the  use  of  the  writ  of  entry  ?  It  might 
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as  well  be  said  they  intended  to  sanction  the  use  of  the  grand  writ 
of  right,  which  it  has  never  been  pretended  could  be  sustained 
here:  indeed,  it  is  a  remedy,  which,  on  account  of  the  forms  to  be 
observed  in  conducting  it,  is  impracticable  in  this  country.  The 
writ  of  entry  is  a  possessory  action;  but  the  writ  of  right  of  dower 
might  possibly  be  sustained  in  this  state,  and  the  legislature  may 
be  supposed  to  have  spoken  in  relation  to  it;  but  if  an  intention  by 
implication,  is  to  go  for  any  thing  at  all,  it  must  go  much  farther  ; 
for  they  speak  of  a  demandant  counting  of  the  seisin  of  his  ances- 
tor; which  can  never  be  in  a  writ  of  right  of  dower. 

But  it  seems  to  me,  the  true  construction  of  this  act,  is  to  intend, 
what  I  have  no  doubt  is  true  in  fact,  that  the  legislature  used  these 
general  expressions  from  extreme  caution,  and  by  anticipating,  to 
prevent  attempts  like  the  present,  to  elude  the  act;  and  such  at- 
tempts would  undoubtedly  have  been  made  if  its  provisions  had  been 
exclusively  applicable  to  the  action  of  ejectment,  the  only  remedy 
then  in  use,  for  the  trial  of  title  to  land.  Could  they  have  antici- 
pated that  the  writ  of  entry  would  be  used  as  in  this  instance,  to 
elude  the  payment  of  the  costs  of  a  preceding  action,  there  cannot 
be  a  doubt  that  they  would  have  passed  a  declaratory  act  in  express 
terms,  settling  the  question  of  its  legal  existence  among  us,  for 
ever.  But  if  implication  is  to  go  for  any  thing,  they  have,  I  take 
it,  passed  such  an  act.  Every  provision  of  the  act  of  the  21st 
of  March,  1806,  is  formed  upon  the  basis  of  the  writ  of  ejectment 
given  by  that  act,  being  from  thenceforth  the  only  action,  by  which 
the  possession  of  land  should  be  recovered.  That  appears  to  me  to 
be  a  postulate  of  their  system.  It  is  provided  that  nothing  less  than 
two  verdicts  should  be  conclusive  of  the  right— one  recovery  in  the 
writ  of  entry  is  so.  But  the  great  aim  of  the  legislature,  was  to 
get  rid  of  the  artifical  structure  of  the  old  action  of  ejectment,  and 
to  bring  the  form  of  the  proceeding  to  a  level  with  the  compre- 
hension of  the  people;  but  they  have  legislated  in  vain,  if  an  ac- 
tion, tenfold  more  obscure  in  its  principles,  and  intricate  as  respects 
the  pleadings,  may  be  substituted  in  its  place.  At  this  day  there  is 
scarcely  a  lawyer  in  England,  and  certainly  not  one  in  Pennsylva- 
nia, capable  of  conducting  it  with  convenience  to  himself,  or  with 
safety  to  his  client.  In  abolishing  the  old  form  of  ejectment  for  its 
technical^,  does  not  the  act  of  the  legislature  give  rise  to  a  direct 
and  satisfactory  implication  of  intention,  that  no  other  form  of  ac- 
tion pregnant  with  the  same  inconvenience,  was  in  any  event  to  be 
resorted  to?  I  have  no  hesitation  in  saying,  that  the  writ  of  entry, 
standing  in  equal,  if  not  greater  mischief,  with  the  old  action  of 
ejectment,  is  within  the  spirit  and  intention  of  the  act  of  1806; 
and  that  the  true  construction  of  that  act  would  be  to  consider  it 
within  its  purview.  I  shall  pursue  this  subject  no  further,  but 
merely  express  my  concurrence  with  my  brethren,  that  even  if 
the  writ  be  held  to  lie,  still  the  judgment  ought  to  be  affirmed  on 
the  grounds  they  have  taken:  for  myself,  however,  I  am  for  af- 
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firming  it,  on  the  broad  ground,  that  the  action  is  in  no  shape  sus- 
tainable. 

DUNCAN,  C.  J.  On  the  general  doctrine  of  disseisin,  Lord 
N AFIELD  has  said,  it  was  once  well  known,  but  is  not  now  to 
be  found;  the  more  we  read,  the  more  we  shall  be  confounded. 
Taylor  v.  Horde,  1  Burr.  110.  Taking  it  for  granted,  that  what 
would  confound  Lord  MANSFIELD,  would  overwhelm  me,  I  never 
have  puzzled  myself  with  this  abstruse  subject,  and  I  never  shall. 
The  study  of  it  neither  affords  profit  nor  pleasure,  and  I  have  no 
ambition  to  be  wiser  than  Lord  MANSFIELD.  There  are  various 
writs  of  this  kind,  with  very  barbarous  names — *flyle,  besayle,  tre- 
suyle,  disseisin  in  le  per,  and  in  le  post,  and  cosinage.  I  take 
this  to  be  an  assize  of  novel  disseisin,  where  perhaps  it  would  be 
in  the  election  of  the  tenant  to  defend  himself  by  the  duel,  or 
put  himself  on  the  grand  assize  to  try  the  right,  or  upon  a  jury  to 
try  the  entry.  1  Reeve's  H.  E.  L.  339.  The  tenant  has  not  elected 
any  of  these  three  remedies,  but  has  chosen  to  demur.  With  the 
plaintiff's  motives  for  adopting  this  form  of  action,  whether  sinis- 
ter or  not,  we  have  nothing  to  do.  I  may  conjecture — but  still — 
this  cannot  and  ought  not  to  influence  my  judgment  If  such  an 
action  can  be  supported  in  Pennsylvania,  the  register  of  writs  was 
open  to  him.  My  opinion  is,  that  such  action  lies  here.  The  whole 
doctrine  of  common  recoveries  at  common  law,  and  of  fines. 
of  which  there  have  been  some  instances,  rests  on  the  principle  of 
the  introduction  of  writs  of  this  form;  and  in  practice,  some  ad- 
verse writs  of  assize  have  issued.  And  what  weighs  more  with  me 
is,  that  in  the  report  of  the  judges  of  this  court,  of  the  English  sta- 
tutes in  force,  they  have  introduced  and  incorporated  with  our  law, 
many  statutes,  regulative:  the  writs  of  disseisin.  It  would  lend  to 
unsettle  the  foundations  of  title,  resting  on  the  existence  of  these 
remedies,  now  to  say  they  never  did  exist.  I  acknowledge,  that 
in  practice,  as  an  adverse  writ,  it  has  not  been  adopted;  yet  its 
principles  have  so  far  prevailed,  as  to  render  it  unsafe  to  decide, 
that  it  never  did  exist,  or  that  it  has  ceased  to  exist.  And  there 
is  found  in  the  act.  of  limitations  of  26th  March,  1785,  a  recogni- 
tion of  this  writ;  and  that  there  is  a  remedy  for  invasion  of  real 
property  or  titles,  other  than  ejectment  It  provides,  "  that  no  per- 
son shall  maintain  any  writ  of  right,  or  any  other  real  or  possessory 
action,  unless  there  has  been  a  possession  or  seizin  within  21  years." 
And  I  cannot  discover,  any  relation  that  the  act  giving  the  new 
form  of  ejectment,  has  to  this  form  of  action.  It  is  a  substitution 
for  the  fiction  in  ejectment,  whether  it  is  an  improvement  or  not, 
there  may  be  a  difference  of  opinion.  It  is  silent  as  to  all  other  re- 
medies, and  does  not  change  any  of  the  ancient  forms  of  writs,  and 
the  writ  of  dower  would  be  excluded.  It  is  a  tedious  and  expensive 
proceeding,  little  understood  in  its  principles,  very  inconveni- 
ent in  practice,  and  entitled  to  no  favour.  The  remedy  by  eject- 
ment is  so  well  understood,  it  is  so  comprehensive  as  to  embrace  aj- 
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most  every  possible  injury  of  this  kind,  and  from  its  simplicity  so 
much  preferable  to  this  complex  proceeding,  that  I  would  hold  the 
plaintiff,  who  sues  out  such  writ,  to  the  strictest  form,  the  most 
precise  certainty,  and  would  require  of  him  the  most  minute  ex- 
actness. On  this  demurrer,  we  must  look  to  the  first  false  plead- 
ing, and  see,  admitting  this  writ  to  lie,  whether  the  plaintiff  has 
not  committed  the  first  error.  This  is  not  after  a  verdict,  which 
might  cure  many  omissions.  It  is  a  general  rule,  that  a  demurrer 
admits  all  such  facts  as  are 'sufficiently  pleaded,  but  not  those  that 
are  ill  pleaded.  On  demurrer  upon  a  matter  of  law,  though  the  parties 
join  in  some  point,  on  which  if  it  stood  alone,  judgment  should  be  giv- 
en for  the  one  party;  yet,  if  on  the  whole  record,  matter  in  law  ap- 
pears why  judgment  should  not  be  given  for  that  party,  the  court 
must  so  determine  on  the  whole  record.  Hob.  56. 

The  writ  omits  to  state. the  county  in  which  the  disseisin  is  al- 
leged, and  the  action  is  a  local  one.  It  describes  the  lands  as  lying 
in  Greenwood  township.  There  are  two  Greenwoods — one  in  Per- 
ry and  the  other  in  Mifflin.  It  states  no  boundaries;  gives  no  name 
to  the  tract.  Such  description  would  be  too  loose  and  uncertain  in 
ejectment,  where  greater  laxity  is  allowed,  than  in  ancient  writs, 
where  the  plaintiff  after  recovery  may  enter  without  writ,  and 
where  the  haberefaciaspossessionem,  is  more  in  the  power  of  the 
court,  who  will  see  that  possession  is  not  delivered  of  other  lands, 
than  those  recovered.  The  count  in  the  declaration  is  defective. 
It  begins  abruptly.  "And  whereupon  the  said  James  Witherow -,  &c 
demands  against  the  said  Frederick  Keller."  It  neither  recites  the 
writ,  as  that  Francis  Keller  was  summoned  to  answer  James 
Witherow,  of  a  plea,  &c.,  nor  does  it  state  the  plaintiff's  complaint 
It  has  neither  head  nor  front.  It  pursues  neither  the  form  in  the 
King's  Bench,  nor  Common  Pleas.  It  wants  the  queritur  altogeth- 
er. And  the  count  varies  in  the  description  from  the  writ;  the 
quantity  is  almost  the  only  description  in  the  writ.  The  plaintiff 
demands  300  acres  in  the  writ;  he  counts  for  250  acres.  Now,  if 
he  obtains  judgment,  which  is  he  to  recover,  300  or  250  acres? 
And  the  demurrer  is  both  to  the  writ  and  count.  If  judgment  is 
given  for  him  on  the  demurrer,  what  will  the  number  of  acres  be? 
The  defendant  might  well  demur,  because  the  locus  is  not  in  the 
writ,  alleged  to  be  in  Mijfflin  county;  secondly,  because  the  count 
is  for  a  different  tract  of  laud  fromthe  writ;  and  thirdly,  because  it 
is  the  fragment  of  a  declaration,  to  which  the  defendant  was  not 
bound  to  answer.  Most  probably  it  was  taken  from  some  record  of 
an  action,  which  after  setting  out  the  writ,  proceeds,  and  where- 
upon, &c. ;  or  some  book  of  precedents,  which  first  gives  a  form 
of  writ,  and  then  of  declaration  on  that  writ,  without  repeating 
the  writ.  Be  this  as  it  may,  it  is  but  the  remnant  of  a  declaration. 

For  this  reason,  my  opinion  is,  that  judgment  be  affirmed.  I 
should  with  reluctance  defeat  a  party  of  his  right  by  any  technical 
objection.  But  here  I  act  imreluctantly,  as  the  plaintiff  still  has 
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liis  remedy,  by  renewing  his  action  in  Ihis  form,  if  he  has  a  pre- 
deliction  for  this  antique  writ;  or  resorting  to  that  form  which  all 
other  men  have  found  an  adequte  remedy,  for  every  injury  of  this 
kind,  at  least  for  the  injury  of  which  he  complains,  ejectment  And  it 
would  produce  fatal  consequences  to  the  defendant's  right,  which 
might  be  gone  forevcr,Jif  this  judgment  be  reversed  and  judgment 
entered  for  the  plaintiff. 

Judgment  affirmed. 
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CHARLES  A.  HARPER  and  HOOD  IRVINE,  trading  under 
the  -firm  of  HOOD  IRVINE  and  Company  against  JOHN 
KEAN. 

IN  ERROR. 

It  is  no  cause  of  challenge  to  a  juror,  that  he  has  been  examined  as  a  witness  on 
the  trial  of  the  same  cause  before  arbitrators,  on  a  point  material  to  the  issue. 

A.  obtained  a  judgment  against  B.  on  which  an  execution  issued,  which  was  levied, 
on  property  belonging  to  the  defendant.  Before  a  sale  was  made,  certain  trans- 
actions took  place  between  the  parties,  in  consequence  of  which  the  execution 
was  suspended ;  and  afterwards,  on  the  application  of  the  defendant,  the  court 
below  opened  the  judgment,  for  the  purpose  of  giving  the  defendant  an  oppor- 
tunity, to  show  what  sum  ought  to  be  deducted  from  the  judgment,  by  reason 
of  payments  made  by  him,  or  claims  against  the  plaintiff,  which  had  arisen  pos- 
terior to  the  judgment.  The  parties  went  to  trial  upon  the  plea  of  payment 
with  leave  to  give  the  special  matters  in  evidence. 

Held,  That  the  defendant  might  prove  that  he  had  a  quantity  of  leather  in  the  city 
of  Philadelphia,  which  he  proposed  to  deliver  to  the  plaintiff,  to  be  sold  by  him, 
and  the  proceeds  of  the  sale  applied  to  the  payment  of  his  judgment ;  to  which 
proposal  the  plaintiff  acceded  ;  and  that  this  leather,  in  consequence  of  the  mis- 
conduct of  the  plaintiff,  sold  for  less  than  its  value;  and  that  the  defendant 
might  claim  an  allowance,  equal  to  the  real  value  of  the  leather. 

Where  it  is  necessary  to  enable  the  jury  fully  to  understand  all  that  passed  be- 
tween the  parties,  a  conversation  between  a  witness  and  a  third  person,  mere- 
ly of  an  introductory  and  explanatory  nature,  may  be  given  in  evidence. 

What  was  said  by  a  third  person  as  to  the  quality  of  an  article,  though  communica- 
ted to  the  defendant,  is  not  evidence. 

Where  a  contract  is  proved  partly  by  letters  between  the  parties,  and  partly  by 
verbal  communications,  it  is  not  error,  to  submit  the  nature  of  the  contract  to  the 
jury  upon  the  whole  evidence. 

Where  the  nature  of  the  contract  is  submitted  to  the  jury  upon  the  whole  evidence, 
an  intimation  of  the  opinion  of  the  court  as  to  its  nature,  though  incorrect,  is  not 
error. 

If  a  principal,  hi  a  letter  to  his  factor,  express  a  wish  to  have  a  certain  thing  done, 
but  afterwards  leave  the  matter  to  the  discretion  of  the  factor,  a  non-compliance 
with  the  wish  thus  expressed  is  not  a  breach  of  orders,  which  will  make  the  fac- 
tor liable. 

Where  matter  has  arisen  since  judgment,  which  entitles  the  defendant  to  a  deduc- 
tion from  it,  and  the  judgment  is  opened  for  the  purpose  of  giving  him  an  op- 
portunity of  showing  the  amount  which  ought  to  be  deducted,  a  verdict  find- 
ing a  balance  in  favour  of  the  defendent,  is  erroneous. 

WRIT  of  error  to  the  Court  of  Pleas  of  Centre  county. 

Immediately  after  the  jury  was  called,  the  plaintiffs  below,  who 
were  also  plaintiffs  in  error,  challenged  one  of  the  jurors,  because 
on  a  former  trial  of  this  cause  before  arbitrators,  he  had  been  ex- 
amined as  a  witness  for  the  defendant,  and  given  testimony  on  a 
point  material  to  the  issue. 

The  court  however  was  of  opinion  that  this  was  not  a  good  cause 
of  challenge;  to  which  opinion  the  counsel  for  the  plaintiffs  ex- 
cepted. 

It  appeared  on  the  trial,  that  the  plaintiffs  had  on  the  14th  Oc- 
tober, 1818,  obtained  a  judgment  against  the  defendant  in  the  Court 
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of  Common  Pleas  of  Centre  county  for  1422  dollars  and  25  cents, 
on  which  a  fi.  fa.  issued,  returnable  to  November  Term,  1819, 
which  was  levied  on  property  belonging  to  the  defendant.  In  con- 
sequence of  certain  transactions,  which  subsequently  took  place 
between  the  parties,  the  execution  was  staid,  and  on  the  20th  Au- 
gust, 1820,  on  an  affidavit  filed  by  the  defendant,  the  court  below 
opened  the  judgment,  for  the  purpose  of  letting  him  show  what 
deductions  he  was  entitled  to  claim  from  the  amount  of  the  judg- 
ment The  cause  went  to  trial  on  the  plea  of  payment,  &c. 

The  defendant,  in  support  of  his  plea,  offered  to  prove  the  fol- 
lowing facts,  viz:  That  in  November,  1S19,  he  had  in  the  store  of 
John  Singer  Sf  Co  of  Philadelphia,  6641  pounds  of  Spanish  sole 
leather:  That,  through  the  medium  of  George  Wasnon,  lie  ap- 
plied to  John  Singer  8?  Co.  to  forward  the  leather  to  Pittsburg 
tor  sale,  but  they  refused  to  do  so,  and  IVasson  then  communicated 
that  fact  to  the  plaitiffs,  who  informed  him  that  they  knew  a  good 
house  in  Pittsburg,  to  whom  they  would  undertake  to  forv.  ard  the 
leather,  and  would  immediately  write  to  ascertain  the  price  of  the 
article  at  that  place:  That  on  the  return  of  IFasson  to  Centre 
county,  he  informed  the  defendant  of  the  plaintiffs'  offer,  shortly  af- 
ter which  the  defendant  addressed  to  the  plaintiffs  the  following 
letter,  dated  November,  29th,  1S19. 

"  I  have  been  informed  by  Mr.  IVasson  that  you  are  willing 
to  take  the  sole  leather,  stored  at  John  Singer  Sf  Co'*.,  and  send 
it  to  Pittsburg;  that  you  know  a  good  house  in  Pittsburg,  whom 
you  could  send  it  to,  and  have  it  sold  for  your  use.  If  you  say  so, 
please  to  write  per  first  mail,  and  you  shall  have  an  order  on 
John  Singer  Sf  Co.  for  the  leather.  There  are  yet  7000  pounds  in 
sole  leather  in  their  store  house.  If  you  do  not  take  the  leather, 
I  cannot  see  how  I  can  pay  you,  for  there  is  no  money  in  this 
country.  If  you  would  sell  all  I  have,  it  would  not  pay  the  half 
of  the  debt  you  have  against  me.  Please  to  write  at  all  events, 
what  you  will  do,  so  that  I  may  know  how  it  will  be." 

That  to  this  letter,  the  plaintiffs  on  the  6th  of  December,  1819, 
wrote  to  the  defendant  the  following  answer: 

"Your  letter,  of  the  29th  ultimo  is  before  us,  and  note  the  con- 
tents. We  wrote  to  our  friends  in  Piltsburg,  concerning  your 
sole  leather,  who  informed  us  by  letter  of  the  23d  of  November, 
that  if  of  good  quality,  it  would  sell  at  30  to  31  cents  per  pound, 
par  money.  They  further  state,  that  a  sale  of  7000  or  SOOO  pounds. 
could  not  be  relied  upon  this  season,  as  the  article  is  dull.  We 
have  a  letter  from  Mr.  Blancharrt,  desiring  further  instructions  re- 
specting the  sale  of  your  property.  Our  notes  here  must  be  paid, 
no  matter  whatthe  sacrifice.  We  do  not  wisli  to  injure  you,  although 
we  know  you  have  treated  us  ill«n  not  paying  the  money.  We  shall 
therefore  request  that  the  execution  may  be  staid  for  a  time,  pro- 
vided you  send  us  an  order  for  the  leather  by  the  return  of  mail. 
VOL.  xi.  2  >T 


282  SUPREME  COURT  [Sunbury, 

(Charles  A.  Harper  and  Hood  Irvine,  trading  under  the  firm  of  Hood  Irvine  and 
Company*;.  John  Kean.) 

We  will  either  sell  it  here,  or  send  it  on  to  Pittsburg.  John  Sin- 
ger $•  Co.  say,  it  will  not  bring  sixteen  cents  in  this  market  at  pre- 
sent. We  will  endeavour  to  do  the  best  with  it  for  your  interest. 
Do  not  delay  the  order  as  the  season  is  passing  away,  and  we  are  de- 
termined to  have  our  account  settled  with  you  some  how  or  other." 

That  to  this  letter  the  defendant  replied  in  another,  dated  Decem- 
ber 20th  18  U),  of  which  the  following  is  an  extract: 

"  You  state  the  price  of  leather  ia  your  city  at  1 6  cents  per 
pound.  The  raw  hides  cost  seventeen  and  a  half  cents  in  your 
city  when  bought ;  and  in  Pittsburg  thirty  to  thirty-one  cents 
per  pound  par  money.  I  should  think  it  would  be  better  in  Pitts- 
burg, for  it  would  be  very  hard  to  lose  so  much  on  it,'  although  I 
shall  trust  to  your  honour  to  be  doing  for  the  best  with  the  sole 
leather  for  both  parties.  I  understand  that  the  price  of  baulingto 
Pittsburg^  is  from  4  dollars  50  cents  to  5  dollars  per  cwt.  and 
if  it  should  be  six  or  seven  dollars,  it  would  be  much  better  to 
send  it  to  Pittsburgh  than  to  sell  it  in  your  city.  It  would  make 
a  much  readier  sale  in  Pittsburg)  for  sole  leather  in  the  state  of 
Ohio  is  a  scarce  article,  and  it  would  sell  there  at  almost  any  thing. 
Enclosed  you  have  an  order  on  Messrs.  John  Singer  4'  Co.  for  all 
my  sole  leather  in  their  care,  to  be  delivered  on  demand  to  your  or- 
der. You  will  be  so  good  as  to  inform  me  in  the  course  of  some 
time,  what  is  doing  with  the  leather." 

That  after  the  order  for  the  leather  was  forwarded,  the  defen- 
dant made  frequent  applications  to  the  plaintiffs'  attorney,  John 
Blanchard,  Esq.  to  know  the  result  of  the  sale  in  Pittsburg,  and 
that  the  defendant  did  not  hear  from  the  plaintiffs  on  the  subject, 
until  their  attorney  produced  a  letter  from  them,  addressed  to  him- 
self, dated  20th  May,  1S20,  exhibiting  a  sacrifice  of  the  leather. 

To  the  admission  of  the  whole  of  this  testimony,  the  counsel  for 
the  plaintiffs  objected,  but  the  court  overruled  the  objection,  and 
a  bill  of  exceptions  was  tendered  and  sealed. 

From  the  plaintiffs'  letter  to  Mr.  Blanchard,  above  referred  to, 
it  appeared  that  they  had  on  the  25th  May,  1820,  sold  6641  pounds 
of  the  defendant's  leather,  at  auction,  in  Philadelphia,  where  it 
brought  twelve  and  a  half  cents  per  pound,  making  the  gross 
amount  of  sales,  830  dollars  and  12  cents;  of  which,  after  deduct- 
ing charges,  &c.  there  remained  the  sum  of  774  dollars  and  26 
cents,  which  the  plaintiffs  credited  on  their  execution. 

George  Wasson  having  been  sworn  as  a  witness  on  the  part  of 
the  defendant,  stated,  that  on  13th  November  1819,  he  called 
on  John  Singer  Sf  Co.  with  a  letter  from  the  defendant,  request- 
ing them  to  send  his  leather  to  Pittsburg,  which  they  refused  to 
do,  because  they  knew  no  mercantile  house  in  that  place  in  whom 
they  could  confide:  Thathethen  called  on  the  plaintiffs,  and  informed 
them  of  the  defendant's  wish  to  have  the  leathersent  to  Pittsburg, 
and  of  John  Singer  fy  Co'*,  refusal,  upon  which  they  told  him, 
that  they  knew  a  house  in  Pittsburg,  and  that  if  Mr.  Kean  would 
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give  them  an  order  for  the  leather,  they  would  send  it  there,  add- 
ing, that  they  would  write  to  Pittsbnrg,  and  ascertain  the  price  of 
leather  at  that  place.  On  his  cross-examination,  the  plaintiffs'  coun- 
sel, proposed  to  ask  the  witness,  what  John  Singer  said  to  Kean 
ahout  the  quality  of  the  leather?  The  counsel  for  the  defendant 
objected  to  the  question.  The  court  sustained  the  objection,  and  an 
exception  was  taken  to  their  opinion.  In  the  course  of  the  trial, 
the  defendant  offered  in  evidence,  the  deposition  of  George  .tf/w- 
huts,  the  object  of  which  was  to  show  the  price  of  leather  in  Pitts- 
'jui'g;  but  the  witness  spoke  only  of  his  own  sales.  The  counsel 
for  the  plaintiffs  objected  to  its  being  read,  but  the  court  admitted 
it  and  sealed  another  bill  of  exceptions. 

After  the  evidence  was  closed,  the  court  delivered  to  the  jury  a 
charge  to  the  following  effect 

HISTON,  President.  The  law  as  to  a  general  agent  is,  that  he 
s  bound  to  a  due  diligence  and  attention,  adequate  to  the  trust  re- 
posed in  him— to  perform  what  he  undertakes  with  good  faith — 
not  to  do  any  thing  inconsistent  with  his  trust,  nor  omit  to  do  what 
It  requires.  If  he  acts  with  these  intentions,  and  with  good  faith,  he 
?S  not  liable. 

A  special  agent  is  bound  to  act  according  to  his  undertaking  and 
instructions. 

On  the  one  side  it  is  insisted  in  this  cause,  that  the  nature  and 
limits  of  the  undertaking,  are  to  be  collected  from  the  testimony  and 
betters,  taken  together.  On  the  other,  that  it  is  to  be  sought  for 
In  the  letters,  and  in  them  only,  and  that  the  court  are  bound  to  tell 
you,  whether  it  is  a  general  or  special  agency.  Without  deciding 
whether  the  court  is  always  bound  to  do  so  when  the  evidence 
consists  of  several  letters  and  answers — it  is  sufficient  to  say,  that 
in  this  case,  the  relative  situation  of  the  parties,  the  application  to 
Singer  to  send  the  leather  to  Pittsbur%,  and  his  refusal,  the  offer 
of  the  plaintiffs  to  Kean,  through  fPasson,  and  the  several  letters, 
nave  been  given  in  evidence,  and  relied  on  too,  in  argument  by  the 
counsel  on  both  sides,  as  tending  to  show  what  might  have  been 
the  understanding,  and  intention  of  the  parties.  When  two  par- 
ties write  their  agreement,  the  exposition  of  that  agreement  is  with 
the  court;  perhaps  in  some  cases,  the  exercise  of  a  particular  busi- 
ness or  some  extrinsic  matters,  which  must  be  resorted  to,  and  pro- 
ved by  parol,  may  form  exceptions;  but  where  part  of  the  transac- 
tion is  proved  by  parol,  and  this  may  or  may  not  be  believed  by 
the  jury,  it  necessarily  draws  the  whole  matter  to  them.  (The  Pre- 
sident here  read  the  record,  the  testimony  of  JVasson  and  the 
letters.)  From  this  it  would  seem,  that  Kean  knew  he  could  not 
sell  in  Philadelphia  at  a  price  he  approved.  He  contemplated  to 
procure  Singer  to  send  the  leather  to  Pittsburg.  Singer  d*>- 
clined.  The  plaintiffs  hearing  of  this,  undertook  to  make  inqui- 
ries for  him,  and  to  find  a  safe  house.  Keafi  agrees  to  this,  and  the 
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proceeds  are  to  be  for  the  plaintiffs  use.     He  writes,  "  if  you  say 
so,  write,  and  I  will  send  an  order."     They  write;  they  order 
their  execution  to  be  stayed;  they  inform  him  of  the  price  in  Pitts- 
bitrg,  and  what  Singer  says  of  the  price  in  Philadelphia;  and  they 
say,  we  will  either  sell  here  or  send  it  to  Pittsburgh  and  request 
him  to  send  the  order  by  next  mail,  as  the  time  for  selling  was 
passing  away.     Kean  sends  the  order,  says  he  would  greatly  pre- 
fer sending  to  Pittsburgh  even  if  carriage  was  six  or  seven  dollars 
a  hundred,  and  directs  them  to  write  what  is  doing.     If  the  court 
were  bound  to  give  an  opinion  on  these  letters,  we  would  say,  that 
Kean  never  contemplated  selling  in  Philadelphia ,  unless  sixteen 
cents  would  be  got,  that  he  preferred  sending  the  leather  to  Pitts- 
burg,  and  that  the  plaintiffs  must  have  so  understood  him.     But 
we  have  told  you  before,  and  tell  you  again,  that  it  is  with  you  to 
ascertain  from  all  the  evidence,  what  was  the  engagement,  and  not 
with  the  court.     But  it  is  said,  that  Kean  does  not  positively  com- 
mand  them   to  send    it   to  Piftsburg,    but   only    says,  that   he 
would  prefer  their  doing  so.     The  expression  of  a  wish  to  a  factor, 
provided  that  wish  is  distinctly  expressed,  or  a  request  distinctly 
set  down,  is  equivalent  to  a  command.     It  is  the  usual  mode  of 
writing  from  equal  to  equal.     Nothing  was  done  for  some  time;  if 
they  discovered  the  quality  of  the  leather  to  be  inferior,  and  doubt- 
ed of  the  propriety  of  sending  it  to  Pittsburg,  ought  they  not  to 
have  written  to  Kean,  especially,  as  he  had  expressly  requested 
them  to  do  so,  and  would  not  this  be  an  omission  ?  It  continues  in 
Philadelphia  five  months,  and  when  he  applies  through  Mr.  Blan- 
churd,  instead  of  answering  him,  and  asking  his  advice,  it  is  sent 
to  auct'on  and  sold  in  one  lot;  and  the  account  of  this  sale  is  the 
first  he  hears  from  them  after  sending  the  order  in  December. 
Even  supposing  their  agency  general,  was  this  doing  what  was 
right  towards  Kean?     If  it  was  not,  they  are  as  much  liable  as  if 
they  were  only  special  agents. 

The  one  side  say,  that  the  plaintiffs  were  greatly  indulgent  in 
agreeing  to  take  property  instead  of  selling  on  their  execution  ;  and 
that  Kean  is  behaving  ungratefully  to  them.  The  others  say,  the 
plaintiffs  got  property  worth  their  debt;  that  they  did  not  comply 
with  the  terms  on  which  it  was  given;  that  they  have  sacrificed  it 
experimentally,  or  wickedly,  and  now  want  to  sweep  away  more. 
You  will  judge  coolly.  If  you  think  the  agency  special,  and  the 
terms  not  complied  with,  or  if  you  think  the  agency  general,  and 
that  even  then  the  plaintiffs  have  not  acted  fairly,  and  for  the  best 
advantage  of  the  defendant,  but  negligently,  and  contrary  to  their 
duty,  then  you  will  make  Kean  an  allowance  in  damages. 

But  if  you  think  the  agency,  if  special,  was  consonant  to  the 
terms  of  agreement,  or  if  general,  that  the  plaintiffs  did  their  duty 
and  acted  with  good  faith,  then  there  is  to  be  a  verdict  for  the 
plaintiffs,  and  no  damages  to  Kean  to  be  deducted.  But  if  the 
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plaintiffs  are  liable  beyond  the  proceeds  of  the  leather  at  auction, 
lor  what  are  they  liable?  The  value  of  the  leather.  To  ascertain 
this,  i\ould  be  no  easy  task;  it  will  require  your  diligent  considera- 
tion. (His  honour  here  read  the  testimony  given  in  the  cause,relative 
to  the  quality  and  value  of  the  leather,  which,  it  was  not  deemed 
necessary  to  introduce  into  the  report).  There  is  much  evidence 
that  it  was  not  good,  and  much  that  is  was.  You  must  decide. 

I  repeat,  if  you  think  the  agreement  was  only  lo  take  it  and  do 
the  best,  and  that  the  plaintiffs  intended  to  do  the  best,  a  id  thought 
they  were  doing  so,  and  that  there  was  no  material  omission,  and 
nothing  wrong  in  the  time,  or  mode  of  selling,  Kean  must  be  sa- 
tisfied with  the  price  it  brought,  for  which  they  have  given  him 
credit. 

But  if  you  think  the  plaintiffs  did  not  act  according  to  the  agree- 
ment and  understanding  under  which  they  received  the  leather, 
or  did  not  act  with  the  prudence  and  good  faith  which  are  required 
from  a  general  agent,  you  will  allow  Kean  in  damages,  such 
sum  as  on  mature  deliberation,  you  think  justice  requires. 

The  counsel  for  the  plaintiffs  excepted  to  the  charge  of  the  court, 
and  the  jury  having  returned  a  verdict  in  favour  of  the  defendant, 
finding  a  balance  of  83  dollars  and  85  cents,  to  be  due  to  him  from 
the  plaintiffs,  the  record  was  returned  to  this  court  on  a  writ  of 
error. 

•flnderson  and  Blanchard,  for  the  plaintiffs  in  error. 

1.  It  was  error  to  admit  on  the  jury,  a  man  who  had  given  ma- 
terial evidence  for  the  defendant,  before  arbitrators.   He  had  form- 
ed an  opinion  on  the  quality  of  the  leather,  which  was  very  im- 
portant to  the  defendant,   and  could  not  therefore  be  free  from 
bias.   2  Caines  Rep.  133. 

2.  A  very  important  question  arises  upon  the  admission  by  the 
court  below,  of  evidence  to  show  an  alleged  sacrifice  of  the  lea- 
therput  into  the  plaintiffs'  hands,  by  the  defendant.  The  error  of  the 
court  consisted,  not  only  in  the  admission  of  the  evidence  itself,  but 
in  the  manner  in  which  it  was  introduced.  The  court  had  no  right 
to  open  the  judgment  for  the  purpose  of  inquiring  into  matters 
which  had  arisen  subsequent  to  it.     Where  the  defendant  has  a 
good  matter  of  discharge,  arising  after  the  judgment,  the  proper 
remedy  is  by  audita  querela.    3  Bl.   Con.  405.     But  entitle  the 
plaintiff  to  this  species  of  relief,  the  claim  of  the  defendant  must 
be  for  something  certain. 

Waving,  however,  what  we  contend  was  an  improper  exercise 
of  power,  the  evidence  was  inadmissible,  supposing  it  to  have  been 
offered  under  the  plea  of  payment,  with  leave,  &c.  to  a  scire  fa- 
cias on  the  judgment.  It  is  not  denied  that  all  the  money  for  which 
the  leather  actually  sold  was  fairly  credited,  but  the  defendant  al- 
leges that  the  plaintiffs  sacrificed  his  property  by  misconduct  His 
claim,  therefore,  is  for  unliquidated  damages,  arising  from  misfea- 


286  SUPREME  COURT  [Sunbury, 

(Chalres  A.  Harper  and  Hood  Irvine,  trading  under  the  firm  of  Hood  Irvine  and 
Company  v.  John  Kean.) 

sance,  non-feasance,  or  negilence,  which  cannot  be  set  off  under 
our  defalcation  act,  (1  Sm.  L.  49,)  which  authorises,  where  there 
have  been  mutual  dealings,  between  two  or  more  persons,  who  are 
indebted  to  each  other,  the  demand  of  one,  to  be  set  off  against  that 
of  the  other.  The  defalcation  is  confined  to  cases  in  which  there 
is  some  standard,  by  -which  the  amount  of  the  claim  may  be  as- 
certained. A  man  cannot  be  said  to  be  indebted,  against  whom  a 
demand  for  damages  only  exists.  Conformable  to  this  position,  has 
been  the  uniform  course  of  decision.  Kacklin  v.  Mulhallon,  2 
Dall.  237.  Dunlop  v.  Speer,  3  Binn.  169.  This  doctrine  re- 
mains unshaken  by  any  subsequent  decision.  Steigleman  v.  Jef- 
fries, 1  Serg.  $  Rawle,  477,  was  decided  upon  the  circumstance 
of  the  defence  growing  out  of  the  same  transaction  on  which  the 
plaintiffs'  demand  was  fourided.  In  Heck  v.  Shener,  4  Serg.  4* 
Rawle,  249,  the  ground  of  decision  was,  that  the  defence  destroy- 
ed in  part,  the  consideration  of  the  plaintiffs'  cause  of  action.  That 
the  Supreme  Court  consider  the  doctrine  of  set  off  as  still  resting 
upon  the  foundation  on  which  it  had  been  put  prior  to  those  two  cases, 
is  evident,  since  they  refused,  in  the  case  of  Gogel  v.  Jacoby,  5  Serg. 
Sf  Rawle,  117,  to  permit  a  set  off  of  damages,  arising  from  acts  of  a 
tortious  nature.  It  is  not  pretended,  that  the  plaintiffs  received  the 
leather  as  a  payment;  nor  do  they  ask  a  set  off  of  the  amount  for 
which  it  sold,  but  something  in  the  nature  of  damages,  for  neglect 
of  duty  or  breach  of  orders,  on  the  part  of  the  plaintiffs,  which  has 
never  yet  been  permitted.  2  Caines  Rep.  33.  Winchester  v. 
Hackley,  2  Crunch,  342. 

3.  The  conversation  between  Wasson  and  Singer,  communica- 
ted by  the  former  to  the  plaintiffs,  was  not  evidence,  because  it 
was  unconnected  with  the  subsequent  contract  between  the  parties, 
which  was  reduced  to  writing.    The  written  contract,  contained  in 
the  correspondence,  could  not  be  contradicted  by  parol  evidence. 
1  Phill.  Ev.  441. 

4.  The  quality  of  the  leather  was  material,   and  therefore  the 
plaintiffs  ought  to  have  been  permitted  to  prove,  that  Singer's 
opinion  of  it  was  communicated  to  the  defendant.     It  was  of  im- 
portance to  the  plaintiffs  to  show,  that  the  defendant  did  not  intend 
to  have  it  sent  to  Pittsburg,  and  with  a  view  to  that  object,  we 
expected  to  prove,  that  Singer  had  said,  that  it  would  injure  the 
credit  of  the  defendant  to  send  it  to  that  market,  and  that  it  was  of 
very  bad  quality,  and  would  not  pay  costs.  It  was  error,  therefore, 
to  reject  the  evidence. 

5.  In  admitting  the  deposition  of  George  Jlnshuts,  there  was  er- 
ror. The  object  of  this  deposition  was  to  show  the  price  of  leather  at 
Pittsburg,  but  the  witness  sp^ke  only  of  his  own  sales,  which  af- 
fovded  no  criterion  as  to  the  market  price.     He  was  a  man  of  large 
property,  and  could  afford  to  wait  for  the  best  prices.. 

6.  The  question  of  general  or  special  agency,  which  arose  en- 
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tirely  out  of  the  written  correspondence,  was  matter  of  law,  and 
the  court  erred  in  submitting  it  to  the  jury.  The  construction  of 
writings  belongs  to  the  court.  3  Binn.  329. 

7.  It  was  error  to  permit  the  jury  to  judge  of  the  contract,  both 
from  the  letters  and  the  parol  evidence.  A  policy  of  insurance  can- 
not be  varied  by  conversations,  which  passed  at  the  time  it  was 
effected.  2  Phil  I.  Ev.  45. 

8.  There  was  error  in  charging  the  jury,  that  the  agency  was  a 
limited  one.     The  letters  expressly  show  that  it  was  a  general 
agency. 

9.  It  was  error  to  instruct  the  jury  that  the  plaintiffs  had  viola- 
ted the  defendant's  orders,   by  selling  in   Philadelphia,   without 
previously  writing  to  him.    There  was  no  order  on  the  subject,  bat 
merely  a  wish,  slightly  expressed  at  the  conclusion  of  a  letter. 

10.  It  was  also  error  to  instruct  the  jury,  that  it  was  a  violation 
of  the  orders  of  the  defendant,  to  keep  the  leather  five  months  in 
Philadelphia,  and  then  sell  it  at  auction.     It  was  kept  for  the  be- 
nefit of  the  defendant,  in   the  hope  of  a  better  price,  and  brought 
more  at  auction,  than  could  have  been  obtained  for  it  at  private 
sale,  as  was  proved  by  several  witnesses. 

11.  The  court  erred  in  saying,  the  expression  of  a  wish  by  the 
defendant  relative  to  the  sale  of  his  leather,  amounted  to  a  command. 
Besides,  the  defendant's  letter,  after  expressing  his  opinion  rather 
than  his  wishes  on  the  subject,  expressly  leaves  the  whole  busi- 
ness to  the  honour,  and  consequently  the  discretion  of  the  plaintiffs. 

12.  There  was  error  in  rendering  judgment  for  the  defendant 
for  the  balance  found  by  the  jury.  It  was  not  a  case  of  set  off,  and 
this  the  court  seemed  to  recognize.    But  this  verdict  and  judgment 
can  be  supported,  only  in  a  case  of  set  off. 

Burnside  and  Potter,  for  the  defendant  in  error. 

1.  It  is  no  objection  to  a  juror,  that  he  is  a  witness  in  the  cause. 
Trio's  for  Pats,  258.  The  only  objection  stated  to  the  court  was, 
that  he  had  given  evidence  before  arbitrators,  on  a  point  materia 
to  the  issue,  from  which  it  was  impossible  to  infer  that  he  had 
formed  an  opinion  on  the  merits  of  the  case. 

2.  This  is  the  point  on  which  the  cause  turns.     It  is  important, 
but  clear.     Transactions  had  taken  place  between  the  parties  sub- 
sequent to  the  judgment,  which  gave  the  defendant  a  right  to  make 
a  deduction  from  the  amount  of  the  judgment.     He  put  property 
jnto  the  hands  of  the  plaintiffs,  to  be  sold  and  applied  to  the  dis- 
charge of  the  judgment,  and  he  now  merely  demands  the  fair  value 
of  that  property.     Whether  general  or  special  agents,  they  were 
equally  bound  to  do  their  duty.    If  they  neglected  or  mismanaged 
the  trust,  they  made  the  property  their  own,  and  were  liable  for 
the  value  of  it,  not  in  the  shape  of  damages,  but  for  having  received 
so  much  inpayment  of  their  judgment.     An  agent  who  neglects  to 
effect  insurance,  agreebly  to  orders,  stands  himself  in  the  place  of 
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the  insurer,  and  is  liable  as  such.  Miner  v.  Tagert,  3  Binn. 
204.  And  a  person  who  becomes  agent  gratuitously,  is  answera- 
ble for  misconduct.  French  v.  Peed,  6  Sinn.  311.  Walker  v. 
Smith,  4  Dull.  389.  By  departing  from  their  instructions,  the 
plaintiffs  became  liable  for  the  value  of  the  leather,  which  was  ca- 
pable of  being  set  off.  It  was  a  contract.  The  damages  were  the  fair 
value  of  the  article,  which  was  as  easily  ascertained  in  this  action, 
as  in  an  action  for  goods  sold.  The  damages  are  not  claimed  for 
tortious  acts  of  the  plaintiffs,  which  circumstance  distinguishes  this 
case  from  that  of  Gogel  v.  Jacoby,  in  which  there  was  no  contract 
between  the  parties,  but  Jacoby  claimed  damages  from  Gogel,  be- 
cause he  had  not  sent  to  him  the  goods  which  had  been  consigned 
to  Gogel,  by  a  third  person  to  be  forwarded  to  Jacoby.  The  case 
of  Steigleman  v.  Jeffries,  1  Serg.  fy  Rawle,  477,  and  Heck  v. 
Shener,  4  Serg.  $•  Rawle,  249,  fully  support  this  species  of  de- 
fence. In  Cook  v.  Reed,  1  Bay,  16,  in  assumpsit  for  work,  &c. 
in  building  a  house,  the  defendant  was  permitted  to  discount  da- 
mages sustained  by  the  loss  of  rent,  in  consequence  of  the  plaintiff 
not  having  finished  the  house  at  the  time  agreed  upon.  In  a 
case  like  this,  equity  would  grant  an  injunction,  to  prevent  any 
proceeding  on  this  judgment,  until  it  was  ascertained  at  law, 
what  should  be  allowed  to  the  defendant  on  account  of  the  lea- 
ther; and  the  only  mode  by  which  justice  can  be  done  in  Penn- 
sylvania, is  that  which  was  adopted.  Beatty  v.  Smith,  4  Yeates, 
104.  Stiles  v.  Donaldson,  2  Dall.  264.  3  Yeates,  9,  267.  3 
Mass.  Rep.  402,  434. 

3.  The  conversation  between  Wassonznd  Singer,  was  the  origin 
of  the  contract  between  the  parties  to  this  suit.     It  does  not  con- 
tradict the  written"  agreement,  and  was  clearly  evidence.     Christ 
v.  Diffenbach,  1  Serg.  $r  Rawle,  466.     *flddison,  357.     1  Binn. 
209. 

4.  What  Singer  said  to  Wasson,  and  he  communicated  to  Kean, 
respecting  the  quality  of  the  leather,  was  clearly  not  evidence.     It 
was  not  on  oath. 

5.  The  rejection  of  the  deposition  of  George  *Qnshuts.     (The 
court  informed  the  counsel  that  it  was  unnecessary  to  speak  to  this 
point.     It  was  afterwards  abandoned  by  the  counsel  for  the  plain- 
tiffs in  error.) 

6.  7,  and  8.  The  evidence  being  both  written  and  parol,   the 
court  were  right  in  submitting  the  nature  of  the  agency  to  the  ju-f 
ry,  and  the  intimation  of  their  own  opinion,  that  it  was  a  limited 
agency,  was  not  error,  even  if  the  opinion  were  wrong. 

9th  and  10th  errors  appear  not  to  have  been  argued,  for  the  de- 
fendant in  error. 

11.  A  wish  distinctly  expressed  in  a  case  like  this,  amounts  to 
an  order.  3  Binn.  208.  6"  Binn.  311. 

TILGHMAN,  C.  J.     The  plaintiffs  obtained  a  judgment  against 
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the  defendant  by  confession,  in  the  Court  of  Common  Pleas  of 
Centre  county,  011  which  an  execution  was  issued,  by  virtue  of 
which,  a  levy  was  made  on  the  defendant's  property.  Before 
there  was  any  sale  of  the  property,  certain  transactions  took  place 
between  the  plaintiffs  and  defendant,  in  consequence  of  which,  the 
execution  was  suspended,  and  afterwards,  on  the  application  of  the 
defendant,  the  Court  of  Common  Pleas  opened  the  judgment  for 
the  purpose  of  giving  the  defendant  an  opportunity  of  showing 
what  sum  should  be  deducted  from  the  judgment,  by  reason  of 
payments  made  by  him,  or  claims  against  the  plaintiffs,  which  had 
arisen  posterior  to  the  judgment  The  parties  \vent  to  trial,  on  the 
plea  of  payment,  with  leave  to  give  the  special  matter  in  evidence. 
Several  exceptions  were  taken  to  the  opinion  of  the  court,  by  the 
counsel  for  the  plaintiffs,  as  well  on  points  of  evidence,  as  in  the 
charge  to  the  jury.  But  the  principal  contest  was,  whether  the 
defendant  should  be  permitted  to  give  evidence  to  the  following 
effect.  The  defendant  offered  to  prove,  that  he  had  a  quantity  of 
leather  in  the  city  of  Philadelphia,  which  he  proposed  to  deliver 
to  the  plaintiffs,  to  be  sold  by  them,  and  the  proceeds  of  sale  ap- 
plied to  the  payment  of  their  judgment,  to  which  proposal  the 
plaintiffs  acceded,  as  appeared  by  several  letters  which  passed  be- 
tween the  parties;  and  that  this  leather,  in  consequence  of  the  mis- 
conduct of  the  plaintiffs,  sold  for  less  than  its  value.  The  defen- 
dant, therefore,  claimed  an  allowance,  equal  to  the  real  value  of  the 
leather.  The  plaintiffs  gave  credit  to  the  defendant  for  the  nett 
proceeds  of  the  sale,  but  refused  to  allow  any  thing  beyond  that. 
And  their  counsel  contend,  that  even  supposing  the  defendant  may 
have  suffered,  by  the  plaintiffs  misconduct,  he  is  .  not  entitled 
to  any  deduction  from  the  judgment,  on  that  account,  but  must 
take  his  remedy  in  an  action  for  damages.  In  support  of  this 
position,  many  cases  have  been  cited,  which  prove,  that  unliqui- 
dated damages  are  not  the  subject  of  a  set  off.  The  law  is  cer- 
tainly so,  and  if  the  defendant  rested  his  case  on  a  set  off,  he  could 
not  be  allowed  more  than  the  net  proceeds  of  sale.  But  he  founds 
his  pretensions  on  a  different  principle.  He  sets  up  an  equitable 
defence,  by  which  he  claims  the  right  of  an  allowance  of  every 
thing  to  which  he  is  entitled,  on  account  of  the  leather  whicli  the 
plaintiffs  agreed  to  sell  for  the  purpose  of  satisfying  their  judgment. 
And  I  confess  there  appears  great  justice  in  this  pretension,  and 
great  injustice  in  denying  it.  Consider  tire  defendant's  situation. 
Under  the  pressure  of  an  execution,  he  puts  his  property  in  the 
hands  of  the  plaintiffs,  in  trust,  that  it  shall  be  sold  for  the  purpose 
of  satisfying  the  execution.  We  must  assume,  (because  the  plain- 
tiffs offered  to  prove  it,)  that  in  consequence  of  the  plaintiffs  mis- 
management, or  breach  of  orders,  the  property  was  sacrificed,  so 
that  the  defendant  has  a  just  demand  against  them  for  the  difference 
between  the  actual  proceeds  of  sale,  and  what  they  ought  to  have 
VOL.  xj.  2  0 
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been.  Is  it  right  that  the  plaintiffs  should  be  permitted  to  credit 
the  defendant  for  no  more  than  the  actual  proceeds,  and  go  on  with 
their  execution  for  the  balance  of  their  judgment,  leaving  the  de- 
fendant to  seek  his  remedy  in  another  action,  for  the  damages  he 
has  sustained  from  this  very  transaction  ?  That  is  really  the  only 
question.  And  to  answer  it  in  the  affirmative,  is  so  repugnant  to 
my  ideas  of  equity,  that  my  mind  revolts  from  it.  I  cannot  see 
the  propriety  of  splitting  up  a  transaction,  which  in  its  nature  is 
indivisible.  The  defendant  is  entitled  to  a  full  account  of  his  pro- 
perty from  the  plaintiffs.  He  entrusted  it  to  them  for  the  purpose 
of  satisfying  their  demand  against  him  ;  and  until  the  account  is 
completely  settled,  the  plaintiffs  ought  not  to  be  permitted  to  pro- 
ceed with  their  execution.  On  the  trial  in  the  court  below,  the 
plaintiffs  had  notice  of  the  evidence  intended  to  be  offered,  and  they 
never  could  have  a  more  convenient  opportunity  of  settling  the 
whole  dispute.  It  has  some  weight  with  me,  that  the  Court  of 
Common  Pleas,  in  staying  the  plaintiffs  execution,  and  letting  the 
defendant  in  to  this  trial,  assumed  a  kind  of  equity  jurisdiction, 
which  seems  absolutely  necessary  to  us,  who  have  no  Chancery, 
as  the  writ  of  audita  querela,  has  fallen  into  disuse.  To  give  a 
trial,  in  which  the  defendant  would  be  cut  off  from  a  great  part  of 
his  merits,  would  be  relieving  him  by  halves;  and  even  consider- 
ing the  interest  of  the  plaintiffs,  it  would  be  better  for  them  to  have 
the  whole  matter  settled  at  once,  than  be  delayed  as  to  part  of  it, 
until  a  new  action  could  be  brought  by  the  defendant,  in  order  to 
ascertain  what  might  be  strictly  called  his  damages,  and  that  action 
brought  to  trial  after  running  the  usual  course.  I  am  of  opinion, 
therefore,  that  there  was  no  error  in  admitting  the  defendant's  evi- 
dence. At  the  same  time,  it  will  be  understood,  that  I  pass  no 
opinion  on  the  merits  of  the  case,  that  being  a  matter  solely  for  the 
consideration  of  the  jury.  I  only  say,  that  it  was  proper  the  evi- 
dence should  be  heard.  I  will  now  proceed  to  the  other  excep- 
tions taken  by  the  plaintiffs,  which,  although  numerous,  are  not 
difficult;  and  I  will  take  them  up  in  the  order  in  which  they  were 
spoken  to  by  the  counsel.  The  one  on  which  I  have  given  my 
opinion,  is  marked  No.  2,  in  the  assignment  of  errors.  No.  3, 
comes  next.  It  is  this,  "  that  the  court  erred  in  admitting  the  tes- 
timony of  George  Wasson,  as  to  the  request  made  by  the  defen- 
dant, to  John  Singer,  to  send  the  leather  to  Pittsburg,  and  the 
communication  of  that  fact  by  Wasson  to  the  plaintiffs."  This  evi- 
dence was  proper,  because  it  was  the  origin  of  the  transaction,  with 
respect  to  the  leather.  The  defendant  had  a  quantity  of  leather 
in  Singer's  hands,  which  he  wished  Singer  to  send  to  Pittsburg 
to  be  sold,  on  the  defendant's  account.  This  request  was  commu- 
nicated to  Singer,  verbally,  through  Wasson.  Singer  declined 
sending  the  leather,  because  he  had  no  correspondents  in  Pittsburg. 
Wasson  then  mentioned  to  the  plaintiffs,  that  the  defendant  wished. 
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to  send  his  leather  to  Pittsburg,  and  the  plaintiffs  said,  they  would 
undertake  it  This  having  been  made  known  to  the  defendant,  he 
wrote  to  the  plaintiffs,  and  a  correspondence  took  place,  which 
ended  in  the  defendant's  sending  an  order  on  Singer  to  deliver  the 
leather  to  the  plaintiffs.  To  come  to  a  full  understanding  of  the 
matter,  it  was  proper  that  the  jury  should  be  informed  of  all  that 
hat1  passed  between  the  plaintiffs  and  defendant,  and  Jl'asson's  tes- 
timony was  introductory  and  explanatory. 

4th  error.  "The  court  overruled  the  testimony  of  George  Was- 
son,  as  to  what  John  Singer  said,  about  the  quality  of  the  leather, 
which  Wasson  afterwards  communicated  to  the  defendant"  This 
testimony  was  rightly  overruled.  What  Singer  said,  was  not 
evidence;  he  was  a  competent  witness,  and  was  actually  examined 
as  a  witness,  and  gave  his  opinion  of  the  quality  of  the  leather,  on 
his  oath. 

5th  error.  "Admitting  the  deposition  of  George  Jlnshuts." 
This  exception  has  been  abandoned,  and  very  properly.  The  de- 
position was  certainly  evidence. 

6th  and  7th  errors.  These  may  be  considered  as  one.  "The 
court  left  it  to  the  jury  to  decide  what  was  the  contract  between 
the  parties,  and  whether  the  plaintiffs  were  entrusted  with  a  gene- 
ral or  special  agency."  Where  a  contract  is  wholly  in  writing,  it 
is  the  office  of  the  court,  and  not  of  the  jury,  to  expound  it  But 
where  it  is  part  written  and  part  verbal,  the  whole  may  be  left  to 
the  jury.  This  is  frequently  the  case  in  mercantile  transactions, 
consisting  of  letters,  accounts,  and  verbal  communications,  where 
the  written  and  parol  evidence  throw  light  on  each  other.  And  I 
think  it  was  the  case  here.  The  origin  of  the  dealing  about  the 
leather  was,  a  verbal  communication  to  the  plaintiffs,  that  the  de- 
fendant had  leather  in  Philadelphia,  which  he  wished  to  be  sent 
and  disposed  of  in  Pittsburg,  and  a  verbal  declaration  by  the  plain- 
tiffs, that  they  were  willing  to  undertake  the  business.  I  do  not 
think,  therefore,  that  the  court  was  bound  to  separate  the  letters 
from  the  other  evidence,  and  give  their  opinion  on  them  to  the  jury. 
This  might  not  have  been  the  proper  way  of  coming  at  the  intent 
of  the  parties.  It  was  a  case,  on  which  the  jury  might  be  per- 
mitted to  judge,  on  the  whole  evidence. 

The  8th  9th  and  10th  errors,  are  in  opinions  of  the  court,  ex- 
pressed in  their  charge,  concerning  certain  parts  of  the  plaintiffs 
conduct,  which  were  insisted  on  by  the  defendant's  counsel  to  be 
a  breach  of  orders;  and  in  an  opinion  on  the  question  of  general  or 
special  agency.  These  opinions  cannot  be  assigned  as  error,  be- 
cause, although  the  court  did  throw  out  some  sentiments  on  the 
points  I  have  just  mentioned,  yet  immediately  afterwards  they  told 
the  jury  expressly,  and  positively,  that  it  was  for  them,  and  not 
for  the  court  to  decide,  from  the  whole  evidence,  what  was  the 
contract.  The  jury  could  not  suppose  after  this,  that  the  court 
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had  given  a  direction,  which  they  were  bound  to  regard  as  matter 
of  law.  But  in  a  subsequent  part  of  the  charge,  there  does  appear 
to  me,  to  be  a  matter,  (assigned  as  the  llth  error,)  in  which  the 
court  gave  an  opinion  on  the  law,  and  I  think,  erroneously.  (The 
Chief  Justice  here  read  the  llth  error).  Now,  without  stopping 
to  inquire  whether  a  wish,  distinctly  expressed,  in  a  letter  from  a 
principal  to  his  factor,  is  equivalent  to  a  command,  where  nothing 
more  is  said  on  the  subject,  yet  it  never  can  be,  that  a  wish  amounts 
to  a  command,  where  it  is  directly  afterwards  said,  that  the  matter 
is  submitted  to  the  factor's  discretion.  In  the  case  before  us,  the 
defendant  writes  to  the  plaintiffs,  that  he  thinks  ft  would  be  better 
to  send  the  leather  to  Pittsburgh  and  immediately  adds,  "although 
I  shall  trust  to  your  honour  to  be  doing  for  the  best  with  the  sole 
leather,  for  both  parties."  Taking  the  whole  together,  it  certainly 
,was  not  a  command,  and  in  this  respect,  I  am  of  opinion,  the  jury 
were  misdirected. 

The  12th  error  is,  "  that  the  jury  having  found  a  balance  due  to 
the  defendant  after  satisfying  the  plaintiffs  judgment,  the  court  ren- 
dered judgment  for  the  defendant  against  the  plaintiffs,  for  that  ba- 
lance." This  was  a  palpable  error.  In  no  case  is  the  defendant 
entitled  to  a  judgment  for  a  sum  of  money  to  be  recovered  of  the 
plaintiff,  except  where  he  has  given  matter  of  defalcation  in  evi- 
dence, and  a  balance  is  found  in  his  favour.  And  even  then,  judg- 
ment is  not  entered  in  the  first  instance.  The  verdict  is  recorded, 
and  then  the  defendant  may  have  a  scire  facias  to  recover  the  ba- 
lance. But  the  present,  is  not  a  case  of  defalcation.  Matter  arose, 
after  the  judgment,  which  entitled  the  defendant  to  a  deduction 
from  the  judgment.  And  the  utmost  he  could  ask,  on  his  applica- 
tion to  the  court  for  relief  was,  that  he  should  be  discharged  from 
the  judgment. 

One  more  error,  the  first  in  number,  remains  to  be  adverted  to, 
viz.  that  the  court  erred,  in  not  sustaining  the  plaintiffs'  challenge 
of  John  Rule,  one  of  the  jurors.  The  cause  of  challenge  was, 
"  that  he  had  been  examined  before  arbitrators,  as  a  witness  for 
the  defendant  in  this  cause,  and  given  testimony  on  a  point  mate- 
rial to  the  issue."  A  juror  is  a  competent  witness,  and  therefore 
it  cannot  be  a  rule,  that  one  cannot  be  a  juror,  because  he  has  given 
testimony  in  the  same  cause,  before  another  tribunal.  It  may  be 
however,  that  he  may  have  given  testimony  of  such  a  nature,  as 
ought  to  exclude  him  from  the  jury,  because  it  may  show  that  he 
has  formed  an  opinion  in  favour  of  one  o/  the  parties.  In  the  pre- 
sent case,  it  does  not  appear  what  his  testimony  before  the  arbitra- 
tors was,  and  therefore  it  would  be  going  too  far  to  say,  that  there 
was  error  in  overruling  the  challenge.  Upon  the  whole,  it  is  my 
opinon,  that  the  judgment  should  be  reversed,  and  a  venire  de  no- 
vo  awarded. 

GIBSON,  J.     A  judgment,  while  unaffected  by  any  order  of  the 
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same  or  a  superior  court,  is  conclusive,  and  no  matter,  which  might 
originally  have  been  set  up  as  a  defence,  can  be  pleaded  to  a  scirc 
facias  post  annum  et  diem;  and  our  practice  of  opening  judg- 
ments to  let  defendants  into  a  defence,  on  original  grounds,  is  found- 
ed in  necessity  to  prevent  a  failure  of  justice.  Hut  where,  as  in 
this  case,  the  matter  of  defence  has  arisen  subsequently,  no  neces- 
sity requires  the  judgment  to  be  disturbed,  and  the  proper  course 
in  the  court  below  was,  to  stay  the  execution  in  the  meantime,  and 
order  the  parties  to  go  to  issue  on  the  plea  of  payment  in  an  ami- 
cable scire  facias.  The  form  of  the  issue  however,  is  not  very  ma- 
terial, and  I  am  disposed  to  consider  the  matter,  rather  than  the 
manner  of  the  defence.  This  is  said  to  have  been  put  to  the  jury, 
not  as  set-off,  but  as  direct  payment.  If  the  leather  was  received 
by  the  plaintiffs  as  the  agents  of  the  defendant,  with  an  agreement 
that  only  the  proceeds  should  be  credited,  I  cannot  see  how  the 
transaction  can  be  used  as  a  defence,  otherwise  than  as  affording  mat- 
ter of  set-off,  and  without  overturning  all  the  decisions  on  the  de- 
falcation act.  How  is  the  fact?  The  plaintiffs  have  obtained  judg- 
ment against  the  defendant  for  a  debt,  and  are  pressing  him  for  pay- 
ment. The  defendant  has  a  quantity  of  leather  in  the  possession 
of  Singer  Sf  Co.  of  Philadelphia,  which  he  wishes  to  turn  into 
cash,  to  meet  his  engagements,  and  for  that  purpose  requests  Sin- 
ger Sf  Co.  to  send  it  to  Pittsburg,  where  the  article  is  supposed  to 
be  in  demand.  Singer  $f  Co.  refuse;  on  which  JVasson,  an  agent 
of  the  defendant,  calls  on  the  plaintiffs,  who  inform  him  they  know 
of  a  safe  house  in  Pittsburg,  and  offer  to  have  the  leather  disposed 
of  there,  if  the  defendant  will  send  them  an  order  for  its  delivery, 
by  Singer  fy  Co. ;  and  agree  to  write  to  their  correspondents  in 
Pittsburg,  in  the  mean  time,  to  ascertain  the  state  of  the  market. 
Wasson  communicates  this  to  the  defendant,  who  writes  to  the 
plaintiffs,  offers  to  send  the  order,  and  urges  them  to  undertake  the 
business,  as  he  has  no  other  means  of  paying  them.  The  plaintiffs 
reply,  that  they  have  written  to  their  friends,  in  Pittsburg,  and 
inform  the  defendant  of  the  state  of  the  market,  and  reproaching 
him  with  want  of  punctuality,  insist  on  being  immediately  paid; 
but  agree  to  have  their  execution  staid  for  a  time,  provided  he  will 
send  them  an  order  for  the  leather,  in  which  event,  they  say  they 
will  sell  it,  either  in  Philadelphia,  where  the  current  price  is  six- 
teen cents  the  pound,  or  in  Pittsburg,  where  prime  quality  brings 
from  thirty  to  thirty  one;  and  conclude  with  a  promise,  "to  do  the 
best  with  the  article  for  the  defendant's  interest."  In  reply,  the 
defendant,  after  excuses  for  the  delay  of  payment,  agrees  to  send 
the  order,  and  encloses  it;  saying,  that  he  trusts  to  the  honour  of 
the  plaintiffs,  to  do  the  best  with  the  article  for  the  benefit  of 
both  parties,  and  intimates  a  wish  that  it  may  be  sent  to  Pittsburg. 
Itishowever  sold  at  auction  in  Philadelphia,  zi  a  reduced  price:  and 
the  defendant  sets  the  transaction  up  as  a  defence  to  the  judgment, 
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insisting,  that  he  is  entitled  to  a  credit  over  and  above  the  pro- 
ceeds of  the  sale,  for  whatever  he  could  recover  from  the  plaintiffs 
for  having  sacrificed  his  property.  This  is  a  concise,  but  accurate 
statement  of  the  case:  and  I  am  at  a  loss  to  discover  in  it  a  single 
feature  of  a  sale  to  the  plaintiffs,  or  a  circumstance  to  show  that 
the  leather  was  received  by  them  in  payment  for  as  much  as  it  was 
worth,  taking  into  view  the  relative  advantages  of  the  Pittsburg 
and  Philadelphia  markets  It  seems  clear  to  me,  that  the  plaintiffs 
were  not  purchasers,  but  factors,  with  an  agreement  to  place  the 
proceeds  of  the  property  to  the  defendant's  credit,  and  of  that  he  had 
the  benefit.  What  further  can  he  have  but  unliquidated  damages  fora 
real  or  supposed  misfeasance  of  the  plaintiffs  in  their  office  of  agents? 
Put  the  case  of  their  having  sold  at  a  credit — undoubtedly  the  de- 
fendant, in  case  reasonable  circumspection  had  been  used,  would 
have  had  to  stand  to  the  risque  of  the  purchaser's  solvency.  Take 
it  that  they  had  been  able  to  sell  for  a  sum  beyond  the  cur- 
rent price — the  defendant  would  have  been  entitled  to  the  profit. 
Suppose,  the  leather  had  been  destroyed  by  fire,  he  would  have  had 
to  bear  the  loss.  In  every  point  of  view,  therefore,  it  remained 
the  property  of  the  defendant,  and  at  his  risque,  the  plaintiffs  be- 
ing liable  only  for  their  conduct  in  the  character  of  agents:  and  in- 
deed, the  claim  against  them  was  put  on  that  ground  by  the  court 
below,  and  is  avowedly  advocated  on  the  same  ground  here.  Now 
we  know  very  well,  in  what  way  an  agent  is  answerable  for  mis- 
conduct in  the  discharge  of  his  trust.  Suppose  the  defendant  had 
not  been  indebted  to  the  plaintiffs,  but  had  entrusted  them  with 
this  property  to  make  the  best  of  it  for  him:  nothing  but  the  price 
actually  received,  could  have  been  recovered  by  him  on  a  count  for 
money  had  and  received  to  his  use ;  and  if  there  had  in  fact  been 
misfeasance,  satisfaction  for  it  could  have  been  recovered  only  in 
damages  on  a  special  count  on  the  implied  assumpsit  to  act  with 
due  diligence,  skill,  and  fidelity.  Can  the  implied  understanding, 
(for  there  is  no  exprees  agreement,)  that  the  plaintiffs  were  to  re- 
tain the  proceeds  of  the  sale  in  satisfaction  of  their  debt,  vary  the 
nature  of  the  defendant's  remedy  ?  We  should  make  a  contract  for 
the  parties  were  we  to  say,  that  misfeasance  should  have  the  effect 
of  turning  the  plaintiffs  into  purchasers  of  the  goods  at  the  market 
price:  that  would  be  putting  them  in  a  worse  situation  than  factors 
under  a  del  credere  commission,  who,  where  they  sell  at  a  credit, 
only  guarrantee  payment  of  the  price.  Yet  this  implied  under- 
standing, that  the  proceeds  were  to  be  retained  in  satisfaction,  is 
the  only  link  of  connection  between  the  transaction  set  up,  and  the 
judgment.  It  certainly  is  not  a  fair  construction  of  the  intention 
of  the  parties  to  compel  the  plaintiffs  to  allow  a  credit  for  what  the 
leather  might  by  possibility  sell  for;  or  for  any  thing  beyond  the  ac- 
tual riett  proceeds.  They  had  the  defendant  in  their  power:  he  ac- 
knowledged he  was  in  default,  and  begged  for  indulgence ;  on 
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which,  and  on  condition  that  he  would  put  this  leather  into  their 
hands  as  a  means  of  raising  money  to  answer  the  exigencies  of  their 
business,  they  consented  to  stay  the  execution  which  they  had 
against  his  property  in  Centre  county,  and  which,  had  it  been  pur- 
sued, would  have  led  to  a  sacrifice  of  his  property  there.  Under 
these  circumstances,  they  were  not  bound  to  wait  till  they  had 
made  an  experiment  to  ascertain  the  highest  penny  that  could  pos- 
sibly be  obtained  in  Pittsburg.  This  seems  clear,  from  the  de- 
fendants letter,  enclosing  the  order  on  Singer  fy  Co.,  in  which  he 
says,  "  I  shall  trust  to  your  honour  to  be  doing  the  best  with  the 
sole  leather  for  both  parties."  From  this  it  is  fair  to  infer,  that 
his  interest  was  not  to  be  exclusively  consulted  without  regard  to 
the  plaintiffs  necessities.  However,  for  fraud,  or  what  is  the  same 
thing,  a  wanton  sacrifice  of  the  property,  I  admit,  the  plaintiffs 
would  be  answerable.  But  how  answerable?  Unquestionably  in 
an  action  for  damages.  As  regards  convenience,  there  can  be  no 
doubt  that  the  case  falls  within  the  reason  of  the  rule  which  pre- 
vents the  setting  off  of  unliquidated  damages.  The  Claim  of  the 
defendant  arose  quasi  ex  delicto,  and  out  of  a  transaction  alto- 
gether distinct  from  the  debt  sought  to  be  recovered,  which  differs 
the  case  from  Heck  v.  Shener,  and  brings  it  within  the  reason  of 
Gogel  v.  Jacoby;  and  in  fact,  within  the  letter  of  Gorbierv.  Eme- 
ry, Whart.  Dig.  530,  No.  29,  which  is  directly  in  point.  I  am 
of  opinion  then,  that  the  court  erred  in  admitting  evidence  of  mis- 
feasance, on  the  part  of  the  plaintiffs,  and  in  directing  the  jury,  that 
such  misfeasance  would  afford  an  available  ground  of  defence.  As 
to  the  other  points,  it  is  necessary  only  to  say,  that  I  fully  concur 
in  what  has  already  been  advanced. 

DUNCAK,  J.  As  there  is  no  difference  of  opinion  on  the  minor 
points,  it  is  only  necessary  to  express  my  opinion  on  the  general 
defence  of  the  defendant.  Was  it  competent  to  him  to  ask  relief 
from  the  judgment  and  execution,  from  the  subsequent  acts  of  the 
plaintiffs  respecting  them,  or  must  he  resort  to  an  action  against  the 
plaintiffs  for  their  alleged  misconduct  in  disposing  of  the  leather  re- 
ceived by  them  to  be  sold,  and  the  amount  credited  on  the  execu- 
tion ? 

If  there  was  any  breach  of  duty,  any  improper  and  injurious  ex- 
ercise of  the  plaintiffs  authority,  whereby  the  leather  was  sold  for 
less  than  could  have  been  procured  for  it,  if  due  prudence  had  not 
been  exercised,  it  is  agreed  on  all  hands,  the  defendant  should  hare 
redress  somewhere.  My  opinion  is,  that  he  was  entitled  to  relief 
in  the  form  in  which  it  has  been  administered  in  this  action,  not 
by  way  of  set  off,  but  either  as  an  equitable  defence,  or  from  the 
superintending  power  of  common  law  courts  to  prevent  oppression, 
and  their  process  from  being  used  to  unjustifiable  ends.  Whether 
the  authority  was  general  or  special,  an  authority  confined  to  a  sale 
at  PJttsburg>  and  an  undertaking  to  send  the  leather  to  that  raar- 
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ket,  or  it  was  left  to  the  discretion  of  the  plaintiffs  to  sell,  either  at 
Philadelphia  or  Pittsburgh  still  if  the  discretion  was  improperly 
used,  to  the  injury  of  the  defendant,  the  plaintiffs  would  be  re- 
sponsible to  the  amount  of  that  injury.  On  the  whole  testimony, 
I  incline  to  think,  the  defendant  threw  himself  on  the  honour  of 
the  plaintiffs,  trusting  to  their  judgment,  as  to  the  place  of  sale.  The 
expression  of  a  preference  of  the  Pittsburg  market,  and  the  reason 
given  for  that  preference,  would  not  amount  to  a  mandate  or  a  re- 
striction, but  was  rather  a  recommendation;  for  the  defendant  con- 
cludes with  a  strong  appeal  to  the  plaintiffs,  and  relies  on  their 
judgment  and  integrity.  "  I  shall  trust  to  your  honour,  to  be  do- 
ing the  best  with  the  leather  for  both  parties. "  If  there  was 
an  abuse  of  the  general  authority,  this  would  not  be  an  unimpor- 
tant consideration ;  and  if  the  difference  between  a  sale  at  Pitts- 
burg,  and  an  auction  sale  at  Philadelphia  was  considerable, 
it  would  have  a  bearing  on  the  question,  as  to  the  amount 
of  credit  which  the  defendant  ought  to  have  on  account  of  the 
leather.  The  defendant  was  in  the  power  of  the  plaintiffs,  they 
were  urging  a  sale  of  his  property  on  their  execution;  a  negociation 
takes  place,  and  they  agree  to  stay  the  sale  for  a  time,  provided  the 
defendant  sent  an  order  for  the  leather  to  be  delivered  to  them  by 
the  return  mail.  They  state  the  difference  between  the  Philadel- 
phia and  Pittsburg  prices  ;  and  say  they  will  either  send  it  to 
Pittsburg,  or  sell  it  at  Philadelphia;  they  will  endeavour  to  do 
the  best  with  it  for  the  defendant's  interest.  Certainly 
justice  would  demand  from  them  a  fair  endeavour:  and  if  the  leather 
would  have  brought  a  reasonable  price  at  Pittsburg,  it  ought  not 
to  have  been  sacrificed  at  Philadelphia;  and  if  it  has,  (of  which  I 
say  nothing,  for  that  was  for  the  jury,)  the  plaintiffs  should  give 
credit  for  it  at  the  Pittsburg  prices,  deducting  all  reasonable  ex- 
penses and  charges.  The  leather  was  received  as  part  payment  of 
the  judgment  and  execution,  to  be  credited  for  the  sum  it  would 
have  produced  on  a  fair  sale;  the  plaintiffs  consider  it  received  as 
part  payment,  and  credit  it  for  the  amount  of  sale,  so  that  the  only 
question  was  a  matter  capable  of  liquidation,  which  in  equity  and 
good  conscience,  ought  to  be  the  amount  of  satisfaction.  This  is 
the  simple  and  obvious  question,  considering  the  plaintiffs  in  the 
most  favourable  view  as  consignees;  and  this  is  a  consignment  for 
payment  of  this  debt,  with  instructions  to  sell  at  Philadelphia 
or  Pittsburg,  as  they  thought  best,  preferring  Pittsburg,  but 
trusting  they  would  do  for  the  best  for  his  interest.  Did  the  dif- 
ference between  the  prices  at  these  two  places  demonstrate  to  these 
consignees,  that  a  regard  to  the  interest  of  the  consignor,  required 
that  the  sale  should  be  made  at  Pittsburg,  and  not  at  Philadelphia, 
and  it  was  sold  at  a  very  inferior  price  at  Philadelphia,  this  would 
be  a  violation  of  the  duty  of  a  consignee,  and  he  should  be  charged 
with  the  difference. 
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The  question  would  be,  would  a  reasonable  man  act  thus  with 
his  own  property?  Not  where  it  is  a  matter  in  which  prudent  men 
might  differ  in  opinion,  but  where  no  prudent  man  could  hesitate 
us  to  the  line  of  conduct  duty  prescribed.  A  general  agent  is  to 
use  his  discretion  in  a  reasonable  manner;  not  an  arbitratry  dis- 
cretion, but  arbitratnum  boni  viri;  applying  all  his  understanding 
and  information  for  the  benefit  of  his  employer. 

This  is  a  case  in  which  a  court  of  common  law,  by  their  inherent 
powers  to  prevent  the  abuse  of  their  proces>,  ought  to  grant  relief  in 
a  summary  way,  by  motion.  Formerly  the  party  was  driven  to 
his  audita  querela,  a  dilatory  and  expensive  course.  "An  and'ta 
querela  lies  where  a  defendant  against  whom  judgment  is  recovered, 
and  who  is  in  danger  of  execution,  or  perhaps  in  execution,  may 
be  relieved  upon  good  matter  of  discharge,  since  the  judgment,  as 
if  the  plaintiff  hath  given  him  a  general  release,  or  he  hath  paid 
the  debt  without  procuring  satisfaction  on  the  judgment;  in  these 
and  the  like  cases,  an  audita  querela  lies  in  the  nature  of  a  bill 
in  equity,  to  be  relieved  against  the  oppression  of  the  plaintiff.  It 
is  a  writ  of  a  most  remedial  nature,  and  seems  to  have  been  invented 
lest  there  should  have  been  an  oppressive  defect  of  justice."  3 
Bl.ComAQb.  But  the  indulgence  now  shown  by  courts  of  justice,  ia 
granting  summary  relief  on  motion,  in  cases  of  evident  oppres- 
sion has  almost  rendered  useless  this  writ,  and  driven  it  quite  out  of 
practice.  Ib.  1  Ld.  Raym.  439.  It  has  been  long  disused,  and 
is  expensive,  and  courts  will  grant  the  same  relief  on  motion  by  a 
special  rule,  particularizing  the  circumstances  of  the  case.  4  Burr. 
2287.  -So  here  on  motion,  stating  the  facts,  and  directing  an  inquiry 
into  the  truth  of  the  facts,  trying  the  question  on  the  plea  of  pay- 
ment with  leave,  &c;  for  the  notice  of  special  matter  states  the 
tacts  as  particularly  as  an  audita  querela  would;  and  this  statement 
of  facts  serves  all  the  purposes  of  the  audita  querela,  without  the 
delay  and  expense.  A  bill  in  chancery  would  accomplish  the  same 
end.  Chancery  would  enjoin  the  proceeding,  until  the  question  was 
tried,  and  the  damages  ascertained,  and  oh  payment  of  the  balance, 
if  any,  would  grant  a  perpetual  injunction.  And  here  our  courts, 
from  necessity,  must  exercise  this  chancery  power;  for  they  are 
justly  and  equitably  to  try  the  issues  between  the  parties.  The  trial 
proceeds,  as  if  a  scire  facias  quare  executionem  non  had  issued, 
where,  on  the  plea  of  payment,  &c.  or  accord  and  satisfaction  since 
the  judgment,  the  merits  may  be  decided  as  advantageously  for  the 
plaintiff  as  in  an  original  action  against  him.  This  is  not  in  the 
nature  of  a.  tort  which  would  die  with  the  person.  It  arises  ex  con- 
tractu,  and  not  ex  delecto.  If  in  this  case,  the  plaintiffs  had  so 
carelessly  kept  the  leather,  that  it  had  rotted,  become  greatly  dete- 
riorated, and  had  sold  it  as  damaged  leather,  could  it  be  doubted, 
but  that  they  would  be  chargeable  with  it,  at  the  selling  price  of 
good  leather?  What  difference  can  it  make.,  whether  the  dmiinu- 

VOL.  XL  2  P 


298  SUPREME  COURT  [Sunbury, 

(Charles  A.  Harper  and  Hood  Irvine,  trading  under  the  firm  of  Hood  Irvine  and 
Company  i>.  John  Kean.) 

tion  of  price  is  occasioned  by  deterioration  of  theleather,  from  care- 
less keeping,  or  arises  from  sending  it  to  a  bad  market,  when 
there  was  a  good  one  within  reach?  The  case  of  Dunlop's  Lessee 
v.  Speer,  3  Binn.  169,  which  was  an  ejectment,  with  an  agree- 
ment to  release  on  payment  of  certain  sums,  by  instalments,  and 
the  judgment  in  ejectment  was  assigned  to  Sheller,  to  secure  the 
payment  of  a  certain  sum  loaned  to  Dunhp  and  Speer,  by  Shel- 
ter, and  where  there  were  articles  of  agreement  between  Dun- 
lop  and  Speer  and  Sheller,  with  covenants  for  payment  of  the 
money  to  Sheller,  and  other  convenants  by  Shelter  with  them, 
on  motion  to  set  aside  the  habere  facias  possessionem  the  court 
refused  to  give  time  to  Speer  to  obtain  a  judgment  against  Sheller, 
on  the  covenants,  in  consequence  of  tortious  acts  done  by  him  in 
breach  of  his  covenants  in  the  same  articles.  But  that  refusal  was  on 
the  ground  that  these  acts  were  merely  torts;  such  as  decoying  the 
servants  of  Speer  employed  in  his  iron  works,  to  leave  him.  But 
the  court  said,  had  the  defendant  alleged  payment  of  money,  or  any 
thing  which  in  its  nature  admitted  of  liquidation,  there  would 
be  strong  grounds  for  the  motion,  which  they  refused,  because  the 
damages  were  not  susceptible  of  liquidation,  proceeding  from  acts 
ex  delicto.  There  the  payment  of  money  was  not  alleged,  nor  any 
thing  performed  eo  intentione,  or  directly  with  a  view  to  satis- 
faction, and  received  as  such.  But  here  the  agreement  was  to  accept 
leather  in  satisfaction  of  the  judgment,  as  far  as  the  amount  would 
go;  to  stay  the  execution,  until  the  leather  was  sold,  and  when  sold 
the  amount  to  be  credited.  A  sale  was  made,  and  a  certain  sum 
credited.  But  the  defendant  says,  there  was  not  a  full  credit  given  to 
him.  That  the  plaintiffs  sold  in  bad  faith:  that  if  they  had  acted  as 
faithful  agents — sold  as  they  promised  to  do — eitherat  Philadelphia 
or  Pittsburg — whatever  was  the  best  for  both  parties — that  a  fair 
sale  would  have  satisfied  and  extinguished  the  debt.  In  my  opi- 
nion, natural  justice  required  the  inquiry  to  be  made  in  this  action. 
When  I  speak  of  bad  faith,  I  do  not  mean  intentional  fraud,  but 
crassa  negligentia,  a  disregard  of  the  defendant's  interest,  to  suit 
the  plaintiffs'  convenience;  a  sacrifice,  and  not  a  fair  sale  of  his 
property.  Whether  the  evidence  made  out  such  case,  was  for  the 
jury.  But  the  defendant  was  entitled  to  bring  his  cause  before  a 
jury,  and  the  court  took  what  I  consider  as  the  just,  if  not  the  only 
course.  To  turn  the  defendant  round  to  a  tedious  action  against  the 
plaintiffs,  and  in  the  mean  time,  another  sacrifice  to  be  made  of  his 
property,  by  a  sheriff's  sale,  to  discharge  that  execution  on  which 
the  leather  had  been  received,  to  be  sold  fairly,  and  accounted  for 
fairly  on  that  execution,  would  be  contrary  to  all  my  sense  of  equi- 
ty; would  be  an  oppressive  defect  of  justice,  and  an  evident  op- 
pression by  the  instrumentality  of  the  law.  Now  this  is  just  that 
which  the  audita  querela  was  intended  to  redress,  and  which  in 
modern  times  courts  of  justice  accomplish  by  staying  the  execution 
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until  justice  can  be  done;  and  which  in  this  state,  where  we  have 
no  Court  of  Chancery,  is  always  done  by  directing  an  issue  in  the 
action,  to  decide  on  this  new  matter,  and  where  the  issue,  on  the 
plea  of  payment  with  leave,  &c.  puts  it  on  the  power  of  the  court 
justly  and  equitably  to  try  and  decide  on  this  new  matter,  arising 
subsequent  to  the  judgment,  without  the  expense,  delay  and  vexa- 
tion of  a  new  action,  when,  if  the  defendant  did  recover,  his  reco- 
very would  be  too  late,  as  the  execution  might  ruin  him  inevita- 
bly, and  put  him  beyond  the  power  of  redemption.  I  do  not  speak 
of  the  merits  in  this  cause.  I  do  not  pretend  to  form  any  opinion 
on  them.  But  I  am  most  clearly  of  opinion,  that  the  defendant  had 
a  right  on  this  issue,  to  have  his  defence,  and  the  evidence  to  sup- 
port it,  before  a  jury.  It  could  be  more  properly  tried  in  that 
court  where  the  judgment  was;  and  it  is  for  this  reason  that  au- 
ditu  querela  lies  only  in  the  court  where  the  judgment  is  given, 
they  having  the  best  knowledge  of  all  the  proceedings  in  the  same 
cause.  2  Bulst.  10. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


,  JUNE  21,  1824.] 

BEALE'S  Executors  against  the  Commonwealth  for  the  use  of 
WORRELL  and  another. 

IN  ERROR. 

It  teem*  that  process  against  a  surety  of  the  sheriff',  may  be  directed  by  the  pro- 
thonotary,  to  the  coroner.  However  that  may  be,  the  coroner  is  bound  to  ex- 
ecute at  his  peril,  all  writs  directed  to  him  by  a  court  having  jurisdiction  of  the 
subject  matter ;  and  the  securities  of  the  coroner  are  responsible  for  his  mis- 
conduct in  the  execution  of  such  writs. 

Where  a  deputy  has  been  appointed  by  deed,  the  deed  must  be  produced  and  prov- 
ed like  other  deeds. 

A  return  to  a./?,  fa.  of,  levied  on  certain  specified  articles,  together  with  all  the  defen- 
dant's pertonal  property,  is  prima  facie  evidence  of  a  levy  to  the  value  of  the  debt ; 
and  in  an  action  against  the  surety  of  the  coroner,  for  the  coroner's  refusal  to 
sell  the  goods  of  the  defendant  in  the  execution,  it  casts  upon  the  defendant  the 
burthen  of  proving  the  value  of  the  whole  of  the  goods  of  the  defendant  in  the 
execution. 

He  cannot  be  permitted  to  prove,  the  value  of  the  goods  specified  in  the  return, 
alone. 

ON  the  return  of  the  record  of  this  case  from  the  Court  of  Com- 
mon Pleas  of  Mifflin  county,  it  appeared  that  it  was  an  action  of 
debt  on  a  recognizance,  brought  by  the  plaintiffs  below,  the  defen- 
dants in  error,  against  the  executors  of  William  Scale,  one  of  the 
securities  of  the  coroner  of  that  county,  for  alleged  official  mis- 
conduct 

William   and   John  Worrell,    for    whose   use   this    suit    was 
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brought,  obtained  a  judgment  for  600  dollars  and  51  cents,  against 
David  Reynolds,  in  the  Common  Pleas  of  Mifflin  county,  at  Au- 
gust Term,  1819,  upon  which  a  fi.  fa.  issued  returnable  to  Jan- 
uary Term,  1820.  Reynolds,  the  defendant  in  the  execution,  be- 
ing one  of  the  securities  in  the  official  bond  of  the  sheriff  of  the 
county,  the  writ  was  directed  to  the  coroner.  A  return  was  made 
to  the  fi.  fa.,  "levied  on  a  stove,  drum  and  pipe,  and  a  set  of 
chairs  and  table,  together  with  the  whole  of  the  defendant's  per- 
sonal property."  This  return  was  signed  by  David  M'Clure,  for 
the  coroner.  The  counsel  for  the  plaintiffs  proposed  to  prove  by  pa- 
rol  evidence  and  by  records,  that  M'Clure  was  the  authorised  de- 
puty of  the  coroner;  but  the  counsel  for  the  defendants,  having 
first  proved  that  a  written  deputation  was  actually  in  court,  in  the 
possession  of  the  plaintiffs,  objected  to  the  evidence.  The  court 
however,  admitted  it,  and  an  exception  was  taken  to  their  opinion. 

After  the  return  of  the  fi.fa.  zvend.  exponas  issued,  which  was 
delivered  to  the  coroner,  with  a  request  to  sell,  but,  he  refused  to 
do  so,  from  unwillingness  to  offend  the  defendant  in  the  execution, 
and  the  writ  was  never  returned.  An  alias  vend,  exponas  was  is- 
sued, but  no  sale  took  place  under  it. 

The  counsel  for  the  defendants  below,  offered  to  prove  on  the 
trial,  the  value  of  the  articles  specifically  levied  upon,  contending 
that  the  coroner  was  liable,  if  at  all,  only  to  that  amount.  But  the 
court  rejected  the  evidence,  and  sealed  a  second  bill  of  exceptions. 

The  defendants'  counsel  then  requested  the  court  to  charge  the 


1st.  That  no  deputation  to  M'Clure  had  been  proved. 

Opinion.  A  coroner  may  appoint  a  deputy,  and  is  answerable 
for  his  neglect.  A  person  known  and  reputed  as  deputy,  and  prov- 
ed by  parol  and  by  records,  frequently  to  have  acted  as  such,  is  to 
be  taken  as  a  legal  deputy,  and  the  coroner  is  liable  for  his  miscon- 
duct. 

2.  That  the^.  fa.  could  not  be  legally  directed  to  the  coroner. 
Opinion.     The  fact  of  David  Reynolds  being  one  of  the  bail  of 

the  sheriff,  forms  such  a  connection  between  him  and  the  sheriff,  as 
that  the  writ  might  be  legally  directed  to  the  coroner.  Formerly, 
I  believe,  the  objection  to  the  sheriff  was  made  in  open  court,  and 
the  court  ordered  the  writ  to  issue  to  the  coroner.  This  has  not 
been  the  practice  in  Pennsylvania;  but  whenever  the  sheriff  is 
so  connected  with  a  party,  that  a  fair  execution  of  proces  is  not 
to  be  expected,  the  process  has  been  at  once  directed  to  the  coro- 
ner, and  this  has  been  pretty  generalljT  the  case  in  suits  against 
the  bail  of  the  sheriff. 

3.  That  the  plaintiffs,  if  entitled  to  recover  any  thing,  can  only 
recover  to  the  amount  of  the  value  of  the  property  levied  on. 

Opinion.  Whether  the  plaintiffs  could  recover  more  than  the 
proceeds  of  a  sale  by  the  coroner  of  the  whole  of  the  personal  pro- 
perty of  David  Reynolds,  is  not  now  before  us  ;  for  it  has  not 
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been  sold.  The  officer  refused  to  sell  it  The  defendants  have 
not  offered  to  prove  the  value  of  the  whole  of  the  personal  proper- 
ty of  the  defendant  in  the  execution;  and  in  this  case,  under  such 
circumstances,  the  defendant  is  liable  for  the  whole  of  the  plaintifl  's 
demand.  A  sale  might  have  been  made  since  this  suit  brought,  and 
the  money  raised,  or  the  value  of  the  goods  ascertained. 

4.  That  issuing  an  alias  vend,  cxponas,  was  a  waver  of  the  in- 
jury, (if  any  had  been  sustained)  of  which  the  plaintiffs  complained 
in  their  declaration. 

Opinion.  The  return  of  the  fi.  fa.  in  this  case  fixed  the  coro- 
ner; at  least,  unless  fee  sold,  and  the  defendants  showed  that  the 
goods  were  of  less  value  than  the  demand.  The  vend,  e.rponas  has 
come  into  use  in  this  state^  but  it  is  not  necessary  on  a  levy  on  per- 
sonal goods.  It  is  an  indulgence  to  the  officer  and  the  defendant. 
If  the  officer  will  not  sell,  or  offer  to  sell  on  it,  as  he  was  fixed  by 
the  return  of  the  fi.  fa.  the  isssuing  a  vend,  exponas  does  not  re- 
lease him  from  the  liability  created  by  the  return. 

To  the  opinion  of  the  court  on  all  the  above  points,  exception  was 
taken,  by  the  counsel  for  the  defendants. 

A  motion  was  also  made  in  a  arrest  of  judgment,  because  the  de- 
claration stated  no  cause  of  action.  It  stated  only  a  levy,  but  no 
request  to  sell,  nor  any  refusal  by  the  coroner. 

The  court  however  overruled  the  motion,  and  sealed  another  bill 
of  exceptions. 

In  this  court,  errors  were  assigned  in  the  opinion  of  the  court 
below,  on  the  questions  of  evidence  above  stated,  in  their  instruc- 
tions to  the  jury,  and  in  overruling  the  motion  in  arrest  of  judg- 
ment; but  in  the  argument,  the  counsel  confined  themselves  to  two 
points. 

Burnside,  for  the  plaintiffs  in  error  contended: 

1.  That  the^/?.  fa.  could  not  legally  be  directed  to  the  coroner. 
The  circumstance  of  the  defendant  in  the  execution  being  one  of 
the  sheriff's  sureties,  was  not  a  sufficient  reason.     Nothing  but  the 
relationship  of  the  defendant  to  the  sheriff,  will  authorise  a  direc- 
tion of  the  writ  to  the  coroner.     6  Vin.  254.    Coroner.  H.  pi.  1, 
5.     19  Vin.  443. 

2.  The  return  of  the,/?,  fa.  was  in  the  hand  writing  of  M'Clure; 
and  as  the  deputation  was  proved  to  have  been  in  writing,  which 
it  was  in  the  power  of  the  opposite  party  to  produce,  it  was  error 
to  admit  parol  evidence  of  his  authority. 

Hale,  for  the  defendants  in  error. 

1.  The  writ  was  well  directed  to  the  coroner.  He  is  the  sub- 
stitute for  the  sheriff,  whenever  the  latter  is  justly  suspected  of 
partiality,  when  interested,  or  a  relation  to  the  party.  1  Bl.  Com. 
349.  5  Com.  Dig:  Officer,  G.  13.  Judicial  writs  may  be  direct- 
ed to  the  coroner,  when  the  sheriff  is  not  indifferent  to  either  par- 
ty. Trials  for  Fait,  49,  54,  166.  3  Ba.  Jib.  747.  The  prac- 
tice in  Pennsylvania  has  been,  where  suit  is  brought  against  the 
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sheriff's  surety,  to  direct  the  process  to  the  coroner.  The  practice 
is  founded  in  solid  reason,  for  surely  in  such  a  case,  there  is  just 
ground  to  suspect  partiality.  If,  however,  the  writ  might  have 
been  directed  to  the  sheriff,  yet  as  the  coroner  undertook  to  serve 
it,  his  sureties  cannot  gainsay  his  act. 

2.  It  is  not  necessary  to  show  a  written  deputation  in  a  case 
like  this.  It  is  enough  if  M'Clure,  acted  as  general  deputy.  The 
writing  will  then  he  presumed.  It  rested  with  the  opposite  party 
to  show  that  the  authority  was  special.  Potter  v.  Luther,  3  Johns. 
431.  Hazard  v  Israel,  "l  Binn.  x.40.  Young  v.  The  Common- 
wealth, 6  Binn.  .V8.  . 

In  reply,  Burnside,  denied  the  existence  of  the  alleged  prac- 
tice in  Pennsylvania,  to  direct  to  the  coroner  process  issued  against 
the  surety  of  the  sheriff,  nor  could  any  authority,  he  said,  be  pro- 
duced in  support  of  such  a  practice,  if  it  did  exist. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  natural  order  of  considering  the  questions 
raised  on  the  record  is,  first,  was  the  testator  of  the  plaintiffs  in  er- 
ror, responsible  as  the  bail  of  the  coroner,  for  his  official  miscon- 
duct in  the  execution  of  the  fi.  fa.  ? 

Secondly.  Was  there  legal  evidence,  that  M'Clure,  who  exe- 
cuted it,  was  the  deputy  of  the  coroner? 

Thirdly.  Was  it  competent  to  the  plaintiffs  in  error  to  show,  the 
real  value  of  the  specific  articles  levied  on,  where  the  return  of  le- 
vy was  of  these  articles,  together  with  the  whole  of  the  defendant's 
personal  property,  for  the  purpose  of  cutting  down  the  plaintiff's 
claim  to  the  value  of  these  articles? 

Fourthly.  The  alleged  defect  in  the  declaration,  in  not  stating  a 
demand  on  the  coroner  to  sell. 

The  objection,  as  to  the  recognizance,  whether  joint  or  several, 
cannot  be  inquired  into  in  this  state  of  the  pleadings. 

It  is  contended,  by  the  plaintiffs  in  error,  that  the  execution  was 
improperly  directed  to  the  coroner,  and  therefore  his  bail  are  not  ac- 
countable for  his  maladministration  The  suggestion,  that  the  defen- 
dant in  the  execution,  being  the  bail  of  the  sheriff,  did  not  stand  indif- 
ferent, would  not,  as  is  urged,  authorise  the  direction  of  the  writ  to 
the  coroner.  There  appears  to  me,  to  be  a  well  grounded  suspicion 
of  partiality,  and  some  reason  to  apprehend,  favour  in  the  sheriff, 
in  the  execution  of  a  writ  against  his  bail,  for  the  discharge  of  his 
official  duties.  If  the  action  was  against  the  bail,  for  the  sheriff's 
neglect  of  duty,  it  would  be  improper  to  trust  the  principal  with 
the  execution  of  the  fi.  fa.  This  is  one  degree  removed ;  but  the 
defendant  has  some  part  in  the  manner  in  which  the  sheriff  shall 
execute  this  writ.  In  his  character  as  bail  of  the  sheriff,  he  is  an- 
swerable, that  the  sheriff  shall  duly  execute  the  process  against 
himself.  He  stands  in  a  double  relation;  first,  that  of  defendant, 
of  whom  the  money  is  to  be  levied;  and  secondly*  of  the  bail  of  the 
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officer,  that  he  shall  faithfully  execute.  I  think  the  just  adminis- 
tration of  the  law  requires,  that  the  sheriff  should  be  excluded  from 
this  service.  There  is  an  incongruity,  at  least  a  suspicion  of  par- 
tiality, bias,  or  influence.  The  exception  against  the  sheriff  is  not 
confined  to  affinity.  But  if  from  his  situation,  with  regard  to  the  par- 
ty, there  is  reason  to  apprehend  favour,  his  being  under  the  power  of 
the  party,  there  being  a  bond  of  connection  in  the  subject  of  the  writ 
and  its  execution,  he  does  not  stand  so  indifferent  between  the 
parties,  as  an  officer  who  has  any  thing  to  do  with  the  execution  of 
process  ought  to  stand,  and  that  would  be  a  challenge  to  the  fa* 
vour,  (Co.  Lit.  158,  a. )  not  necessary  to  be  made  to  the  court,  but 
suggested  to  the  prothonotary.  The  sheriff  is,  however,  the  pro- 
per officer  to  whom  the  process  ought  to  issue,  and  he  cannot  be 
passed  by,  without  cause;  but  if  there  is  just  cause  of  exception, 
the  prothonotary  may  issue  the  process  to  the  coroner.  8  Mod. 
:M8.  He  is  the  proper  officer  to  execute  all  writs,  except  in  case 
of  partiality.  It  is  on  the  ground  of  partiality,  that  I  think  it  has 
been  usual,  in  such  cases  as  the  present,  to  direct  the  process  to  the 
coroner.  But  however  that  may  be,  still  the  process  is  not  void, 
for  the  coroner  cannot  dispute  the  authority  of  the  court,  out  oi 
which  the  writ  issues,  but  is  at  his  peril  to  execute  all  such  writs 
-as  are  directed  to  him  by  a  court  having  jurisdiction,  though  such 
direction  be  erroneous.  Dalt  on  Sheriffs,  104.  Process  of  the  court 
to  the  coroner,  where  it  ought  not  to  be,  is  aided  by  the  statutes 
of  amendment  Dyer,  357,  a.  The  obligation  of  the  security  in 
the  recognizance,  comprehends  such  process,  when  executed  by 
the  coroner. 

But  the  second  error  assigned  must  prevail.  Though  a  deed  may 
not  be  necessary  to  constitute  a  deputy,  yet  in  general,  the  pre- 
sumption of  law  is,  that  they  are  so  appointed;  and  where  the  proof 
is,  that  the  deputation  is  by  deed,  the  deed  itself  must  be  produced, 
and  its  execution  proved,  as  in  the  case  of  all  written  instruments. 
Here,  there  was  evidence  of  a  deputation  by  deed,  then  in  the  pos- 
session of  the  plaintiffs  counsel,  and  then  in  court.  The  law  will  ac- 
knowledge an  officer  de  facto.  Whether  there  is  not  a  distinction 
between  an  officer  fie  facto,  and  a  deputy  de  facto,  it  is  not  neces- 
sary to  decide.  In  the  case  of  the  officer  de  facto,  that  constitutes 
him  a  general  officer  in  the  plenitude  of  all  official  authority;  but 
one  or  two  acts  done  by  a  stranger,  would  not,  perhaps,  be 
deemed  evidence  of  a  man's  being  a  general  deputy.  M'Clure 
was,  so  far  as  his  authority  went,  a  deputy  de  jure.  The  writ- 
ten deputation  might  have  been  limited  pro  hue*  vice.  That 
was  the  best  evidence,  and  the  bail  when  sued  for  the  default  of 
the  coroner,  by  the  act  of  the  deputy,  had  a  right  to  demand  the 
production  of  that  authority,  for  the  abuse  of  which,  he,  a  stranger 
to  the  deputation,  was  called  on  to  answer.  To  prove  that  by  re- 
putation, while  the  party  offering  that  proof  stood  in  court  with 
the  proof  of  the  fact  in  his  hand,  would  be  inconsistent  with  that 
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inflexible  rule  of  evidence,  which  requires  the  best  evidence  in  the 
power  of  the  party  to  be  produced.  There  was  error  in  the  ad- 
mission pf  this  evidence,  and  in  the  opinion  of  the  court,  with  re- 
spect to  its  effect. 

The  return  of,  levied,  on  the  small  stated  articles,  with  the 
sweeping  return,  together  with  all  the  defendant's  personal  pro- 
perty, is  prirna  facie  evidence  of  a  levy  of  the  value  of  the  debt, 
and  would  cast  on  the  defendant  the  burthen  of  proving  the  whole 
value  of  the  defendant's  goods.  It  would  open  a  wide  door  for  col- 
lusion, if  the  sheriff  on  &  fieri  facias  for  5000  dollars,  were  per- 
mitted to  return,  levied  on  a  gridiron,  and  all  the  defendant's  store 
of  goods,  without  specification,  and  when  sued  for,  not  making  the 
debt,  say,  I  will  prove  the  value  of  the  gridiron,  and  am  not  ac- 
countable for  more. 

The  court  properly  decided,  that  by  this  return  the  coroner  was 
fixed  for  the  whole  amount  of  the  tlebt,  unless  he  showed  what 
other  personal  estate  the  defendant  had,  and  its  amount.  It  was 
peculiarly  proper,  where  the  coroner  refused  to  sell  at  all,  lest 
he  should  offend  the  defendant.  This  is  such  misconduct,  at  least 
as  to  require  him  to  give  a  satisfactory  account  of  all  the  defen- 
dant's personal  estate,  liable  to  execution  and  sale.  As  to  the  re- 
quest to  sell,  it  was  not  necessary;  a  venditioni  exponas  is  only 
necessary  to  bring  the  plaintiff  into  contempt,  for  not  selling  on 
the  fieri  facias.  The  plaintiff  may  sell,  and  it  was  his  duty  to  sell 
without  a  venditioni  exponas.  If  he  has  made  the  return  of  levied 
and  unsold,  for  want  of  buyers,  there  he  is  not  liable,  but  a  vendi- 
tioni exponas  must  issue.  2  Saund.  71,  343.  But  having  re- 
turned a  levy  on  all  the  defendant's  goods,  without  specification  or 
schedule,  and  not  having  returned,  unsold  for  want  of  buyers, 
this  is  prima  facie  evidence,  of  a  general  levy  ad  valorum.  And 
in  Clerk  v.  Withers,  2  Ld.  Raym.  1075,  it  was  held  by  Lord  HOLT, 
"that  the  sheriff  is  liable  for  the  value  of  the  goods,  and  is  bound 
to  sell  them  at  all  events,  and  is  bound  to  the  value  he  has  returned 
them  to  be  of.  And  although  the  goods  are  lost,  or  rescued  from  him, 
he  is  bound,  not  to  that  value  they  afterwards  are  found  to  be,  but 
to  the  value  he  has  returned  them,  and  an  action  of  debt  lies  against 
him  for  that  value."  And  if  a  sheriff  will  not  specify  in  his  re- 
turn, what  he  has  levied  on,  but  makes  a  return  of  levied  on  all  the 
defendant's  goods,  I  would  consider  it  as  a  return  of  levied  to  the 
value  of  the  debt,  so  far  at  least  as  to  cast  on  him  the  burthen  of 
proof,  what  the  goods  were,  and  the  value.  If  this  is  not  done,  it 
affords  a  strong  temptation,  and  an  easy  mode  of  successful  collu- 
sion between  the  sheriff  and  the  defendant.  Here  the  defendant  of- 
fered only  proof  of  the  specific  articles  and  their  value,  without  of- 
fering any  evidence  of  the  other  personal  property  of  the  defen- 
dant, and  its  value,  which  was  justly  overruled  by  the  court.  But 
iudgment  is  reversed  for  the  reason  assigned,  and  a  venire  facias 
de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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(StI5B»»T,  JUWE   21,    1824.] 

BEALE'9  Executors  against  The  COMMONWEALTH  for  the 
use  of  SMEDLY  and  another. 

IN  ERROR. 

If  a  deputation  be  by  deed,  the  deed  must  be  produced  and  proved  like  other 
deeds ;  and  if  the  subscribing  witness  does  not  attend,  parol  evidence  cannot  be 
given  of  the  alleged  deputy  having^  acted  in  that  capacity. 

ERROR  to  the  Common  Pleas  of  Mifflin  county. 
The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  is  the  same  in  principle,  as  the  preceding  case, 
with  the  additional  circumstance,  that  the  deputation  was  produced, 
but  the  subscribing  witness  did  not  attend,  to  prove  the  execution 
of  the  instrument;  and  evidence  was  admitted  of  M'Clure's  acting 
as  deputy  of  the  coroner  in  other  instances;  and  this  held  to  be 
proof  of  a  general  deputation.  For  the  reasons  assigned  in  the  for- 
mer  case,  I  am  of  opinion  this  judgment  should  be  reversed,  and  a 
venire  facias  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[StTHBTJBT,  JC5E  21,  1824.] 

CURTIN  and  another  against  PATTON  and  another. 

IN   EftROR. 

Jn  ail  action  on  a  contract  entered  into  by  a  minor,  as  security  for  another,  the  plain, 
tiff  cannot,  where  the  plea  is  infancy,  give  in  evidence,  that  the  defendant,  while 
a  minor  entered  into  a  number  of  contracts,  received  conveyances  of  land  in  his 
own  name,  and  for  his  own  use,  and  transacted  a  variety  of  business,  as  an  adult. 

Nor  is  evidence  admissible  to  show,  that  the  minor  was  in  partnership  with  the  per- 
son for  whom  he  became  security. 

To  make  a  contract,  entered  into  by  a  minor,  as  security,  binding  upon  him  when 
of  age,  it  must  appear,  that  after  his  arrival  at  full  age,  he  confirmed  the  contract 
by  some  distinct  act,  with  full  knowledge,  that  it  would  be  void  without  such 
confirmation. 

THIS  cause  was  tried  at  a  special  Court  of  Common  Pleas,  held 
for  Centre  county,  before  President  REED. 

Roland  Curtin  and  Moses  Boggs,  the  plaintiffs  below,  declared 
in  case,  against  Edward  B.  Patton  and  Samuel  Patton,  the  de- 
fendants, in  substance  as  follows: 

That  by  certain  articles  of  agreement,  made  the  1 3th  of  Decem- 
ber, 1813,  between  Curtin  and  Boggs,  iron  masters,  on  the  one 

VOL.  xi.  2  Q 
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part,  and  William  Patton  on  the  other  part,  it  was  agreed  to  re- 
scind a  lease  of  a  certain  furnace  in  Centre  county;  that  the 
said  William  Patton  should  take  back  the  said  furnace,  with  the 
appurtenances,  from  Curtin  and  Boggs,  after  the  1st  of  the  fol- 
lowing March,  and  that  William  Patton  should  take  the  stock  of 
the  said  furnace,  on  the  said  1st  of  March,  at  a  fair  va- 
luation, to  be  made  by  three  in  partial  men,  to  be  paid  for  in  the 
following  manner,  &c:  That  the  said  William  Patton  engaged 
to  give  to  the  said  Curtin  and  Boggs,  good  and  sufficient  security 
for  the  said  stock,  on  the  said  1st  o/  March;  and,  that  if  the  said 
security  was  not  given,  Curtin  and  Boggs  might  sell  any  part  of 
the  stock  which  they  might  think  proper  to  the  Pennsylvania 
Furnace,  or  to  any  other  company  or  person:  That  the  said 
William  Patton  further  engaged,  to  pay  the  said  Curtin  and 
Boggs  for  an  improvement  rmde  in  and  about  Tussey  Fur- 
nace, to  be  valued  and  appraised  by  the  persons  chosen  to 
value  and  appraise  the  stock,  and  to  give  security  as  soon  as 
the  amount  was  ascertained,  to  pay  the  same  in  nine  months  after 
the  said  1st  of  March,  in  bar  iron,  or  in  cash  as  aforesaid  :  That 
in  pursuance  of  the  covenants  and  agreements  thus  entered  into, 
Joseph  Green,  John  Mitchell  and  William  Stewart  were  chosen 
by  the  parties  to  value  the  property  at  Tussey  Furnace,  who  did 
value  it  at  2,841  dollars  85  cents  ;  whereupon  the  said  William 
Patton,  Edward  B.  Patton  and  Samuel  Patton,  on  the  3d  of 
March,  1814,  made  a  certain  promissory  note,  in  writing,  sub- 
scribed with  their  hands,  and  delivered  the  same  to  the  said  Cur- 
tin and  Boggs,  by  which  they  promised  to  pay  to  them  the  ap- 
praised prices  for  such  part  of  the  stock  at  Tussey  Furnace,  as 
should  not  be  taken  by  Wallace  and  Lyon,  at  the  times  mentioned 
in  a  certain  agreement  in  writing,  between  the  said  Curtin  and 
Boggs,  and  William  Patton,  and  in  proportion  to  the  quantity 
they  had  received:  That  the  said  Wallaec  and  Lyon  took  pro- 
perty at  the  appraised  prices,  amounting  to  the  sum  of  1,338  dol- 
lars 3  cents,  leaving  a  balance  of  1,503  dollars,  and  half  a  cent. 
By  reason  whereof,  &c. 

The  defendants  pleaded  non  assumpserunt  and  payment;  and  on 
behalf  of  Samuel  Patton,  a  plea  of  infancy  was  entered.  . 

After  evidence  had  been  given  in  support  of  the  plea  of  infancy, 
from  which  it  appeared,  that  Samuel  Patton  arrived  at  full  age 
on  the  26th  of  May,  1814,  the  plaintiffs  offered  to  prove,  that  be- 
fore and  at  the  date  of  the  agreement  declared  on,  Samuel  Pat- 
ton  was,  and  had  been  in  business,  dealing  for  himself  to  a  large 
amount,  and  receiving  conveyances  of  land  in  his  own  name,  and 
for  his  own  use.  This  evidence  was  objected  to  by  the  defendants 
counsel,  and  rejected  by  the  court,  to  whose  opinion  an  exception 
was  taken. 

The  plaintiffs  then  offered  in  evidence  a  deed,  dated  3d  of  *flpril, 
1814,  from  William  Patton  to  Edward  B.  and  Samuel  Patton, 
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conveying  a  large  estate,  the  consideration  for  which  was  stated  to 
1)e  3O,000  dollars.  They  further  offered  to  show,  thai  Samuel  was 
doing  business  in  bank  before  that  time,  by  endorsing  notes,  &c. 
which  were  discounted.  The  court  rejected  the  evidence,  and  their 
opinion  was  again  excepted  to. 

The  plaintiffs  offered  in  evidence  a  note,  dated  the  25th  of  Au- 
gust',  1814,  drawn  by  William  and  Samuel  Pattern*  and  indorsed 
by  Robert  J.  Stewart,  for  the  accommodation  of  the  drawers, 
which  it  was  admitted  had  been  discounted  in  bank.  An  objection 
was  made  to  this  testimony,  and  it  was  overruled  by  the  court, 
who  sealed  another  bill  of  exceptions. 

They  then  offered  a  bond,  dated  May  14th,  1814,  given  by 
William^  Edward,  B.  and  Samuel  Patton  to  James  Maxwell, 
conditioned  to  make  him  a  good  title  to  a  certain  tract  of  land. 
The  execution  of  the  bond  was  admitted,  but  the  counsel  for  the 
defendant  objected  to  its  being  read  in  evidence,  and  the  court  sus- 
tained the  objection.  Their  opinion  was  excepted  to. 

The  depositions  of  Edward  B.  Patton  and  John  Anderson  were 
then  offered  in  evidence  by  the  counsel  for  the  plaintiffs;  parts  of 
them  objected  to,  and  the  objection  sustained  by  the  court,  whose 
opinion  was  excepted  to.  But  the  reporters  have  no  means  of 
knowing  what  were  the  contents  of  these  depositions. 

The  plaintiffs  having  proved,  that  Samuel  Patton,  in  the  year 
1810  or  1811,  did  business  in  the  store  of  Patton  and  Davis,  of- 
fered to  prove,  that  he  was  at  that  time  a  partner  in  the  concern, 
and  that  he  had  declared  that  he  was  interested  in  it.  The  evi- 
dence was  objected  to,  and  rejected.  A  bill  of  exceptions  was,  there- 
upon, tendered  by  the  counsel  for  the  plaintiffs,  and  sealed  by  the 
court. 

The  counsel  for  the  plaintiffs  asked  the  witness  who  had  proved 
that  Samuel  Patton  did  business  in  the  store  of  Patton  and  Da- 
vis, whether  it  was  mentioned  at  that  time,  that  he  was  of  age  ? 
The  question  was  objected  to,  and  overruled,  and  an  exception 
taken  to  the  opinion  of  the  court. 

The  plaintiffs  proposed  to  prove,  that  on  the  trial  of  this  cause 
before  arbitrators,  Samuel  Patton  did  not  allege  infancy  in  his 
defence.  It  seemed,  that  the  arbitrators  had  filed  no  award,  nor 
did  it  appear  that  they  had  acted  in  the  business.  The  admission 
of  the  evidence  was  opposed,  the  court  rejected  it,  and  sealed  a 
bill  of  exceptions. 

The  counsel  for  the  plaintiffs  then  offered  in  evidence  an  agree- 
ment, dated  25th  of  October,  1814,  between  William  Patton  and 
Samuel  Patton,  which  recited,  that  whereas,  William  Patton  did, 
on  the day  of ,  A,  D.  convey  unto  Samuel  Patton  cer- 
tain portions  of  Tussey  Furnace,  together  with  the  lands,  ore  banks, 
&c.  thereto  belonging,  and  also  certain  parts  or  portions  of  Siigo 
.Forelands,  &c.  and  also  certain  parts  or  portions  of  a  farm,  known 
by  the  name  of  the  Wallace  Farm,  in  consideration  of  which,  the 
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saixl  Samuel  Patton  was  to  have  become  bound,  together  with  the 
said  William,  in  all  the  said  William's  debts,  and  by  his  signa- 
ture or  indorsement,  on  certain  notes  discounted  in  bank,  did 
become  bound;  therefore,  the  said  Samuel  did,  for  himself,  his 
heirs,  and  assigns,  release,  and  forever  quit  claim,  and  give  up  all 
right,  title,  and  claim,  whatsoever,  of  him  the  said  Samuel,  of,  in, 
and  to  the  above-mentioned  property,  lands,  ore  banks,  furnaces, 
forge,  &c.,  provided  the  said  William  should  release  him  from  his 
indorsements  aforesaid;  and  when  he  should  be  so  released,  the  said 
Samuel  bound  himself  to  make  a  deed  of  conveyance  to  the  said 
William,  of  all  the  above  described  property,  &c.  To  the  admis- 
sion of  this  agreement  in  evidence,  the  counsel  for  the  defendant 
objected,  and  the  court  refused  to  admit  it;  upon  which,  an  excep- 
tion was  taken  to  their  opinion. 

Conformably  to  their  agreement,  Samuel  Patton  executed  a  re- 
lease to  William  Patton,  on  the  1st  of  March,  1815. 

The  plaintiffs  proposed  to  prove,  by  the  testimony  of  If.  T. 
Stewart,  what  Sligo  Forge  was  sold  for  to  Patton  and  Porter. 
The  evidence  was  objected  to  on  the  ground,  that  as  it  was  convey- 
ed by  deed,  the  deed  ought  to  be  produced  and  proved.  The  evi- 
dence was  rejected  by  the  court,  and  their  opinion  excepted  to. 

Lastly,  the  plaintiffs  proposed  to  give  evidence,  that  many 
years  ago,  Samuel  Patton  acknowledged,  that  a  partnership  sub- 
sisted between  himself  and  William  Patton.  The  evidence  be- 
ing objected  to,  it  was  overruled  by  the  court,  who  sealed  another 
bill  of  exceptions. 

The  court  were  requested  by  the  counsel  for  the  defendant,  to 
charge  the  jury  as  follows: 

1.  That  if  the  jury  believe,  that  on  the  3d  of  March,  1814,  when 
the  contract  on  which  this  suit  is  brought  was  executed,  Samuel 
Patton  was  a  minor,  and  that  he  did  not,  after  his  arrival  at  full 
age,  ratify  and  confirm  the  said  contract,  their  verdict  should  be 
for  the  said  Samuel. 

2.  That  nothing  short  of  an  express  promise,  with  full  knowledge 
of  his  rights  and  privileges, after  his  arrival  at  full  age,  would  amount 
in  law  to  a  ratification  of  a  contract  made  by  a  minor,  which  was 
not  binding  during  his  minority. 

3.  That  there  is  nothing  in  the  deed  from  William  Patton  to 
Edward  B.  and  Samuel  Patton,  of  the  3d  of  Jlpril,  1814,  the 
agreement  between  William  and  Samuel  Patton  of  the  25th  of 
October,  1814,  and  the  deed  of  release  from  Samuel  to  William 
Patton  of  the  1st  of  March,  1815,  which  afford  any  essential  evi- 
dence, that  the  premises  mentioned  in  the  deed  of  the  3d  of  »flpril, 
1814,  were  conveyed  to  the  said  Samuel  Patton,  to  indemnify 
him  against  his  liability  on  the  agreement  on  which  this  suit  is 
brought,  and  that  there  is  nothing  in  the  said  deed  and  agreements 
which  can  make  the  said  Samuel  liable  on  the  contract  on  which 
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this  suit  is  brought,  provided  the  jury  believe,  that  the  said  &a» 
mud  was  a  minor  when  he  executed  the  said  contract. 

The  opinion  of  the  court  being  in  favour  of  the  defendant  on  all 
these  points,  it  was  excepted  to  by  the  counsel  for  the  plaintiffs,  who 
removed  the  record  to  this  court  by  writ  of  error. 

Errors  were  assigned  in  the  opinion  of  the  court  below,  in  re- 
jecting the  eridence  offered  by  the  plaintiffs,  and  in  their  instruc- 
tions to  the  jury,  which  were  argued  by  Burnside  and  Hale,  for 
the  plaintiffs  in  error,  who  cited  Stansbury  v.  Marks,  4  Dull. 
130.  3  Ba.  Jib.  612.  Infancy  and  rfge,  L  No.  8.  2  Eq.  Ah. 
488,  9.  Guardian  B.  3  Binn.  457.  2  Serg.  &  Rawle,  413.  1 
Gilb.  E.  319.  3  Burr.  1801.  Savage  v.  Foster,  9  Mod.  38. 

Blanchard  and  Carothers,  for  the  defendant  in  error,  were  stop- 
ped by  the  court,  whose  opinion  was  delivered  by 

DUNCAN,  J.  The  errors  assigned  are  fifteen  in  number;  eleven 
bills  of  exceptions  to  evidence,  and  three  errors  assigned  in  the 
charge  of  the  court.  The  counsel  for  the  plaintiffs  in  error,  have 
abandoned  the  first,  which  was  the  entry  of  judgment  on  the  de- 
murrer. The  eleven  bills  of  exceptions  to  the  rejection  of  evidence, 
are  nearly  of  the  same  complexion;  a  rejection  of  evidence  to  show 
a  dealing  by  the  defendant,  while  a  minor,  his  entering  into  a 
number  of  contracts,  and  transacting  business  as  an  adult.  The 
objection  to  the  charge  of  the  court,  was  to  the  instruction  given  to 
the  jury,  that  there  was  no  evidence  of  any  confirmation  of  the  con- 
tract by  Samuel  Patton,  after  his  arrival  at  full  age.  The  decla- 
ration states,  that  Samuel  Patton  was  the  security  of  his  brother 
William,  for  his  performance  of  certain  articles  of  agreement,  en- 
tered into  between  the  plaintiffs  and  him. 

To  admit  evidence  of  a  partnership  between  the  brothers,  and 
charge  Samuel  as  a  principal,  would  be  repugnant  to  the  contract 
declared  on,  which  if  it  can  be  supported,  must  be  by  rejecting  as 
surplusage,  every  word  in  the  declaration,  in  which  the  stipulation 
is  declared  on  as  a  promissory  note.  It  was  not  for  any  sum  cer- 
tain; the  sum  was  to  depend  on  a  future  appraisement.  The  de- 
claration is  on  a  special  contract,  in  which  the  plaintiffs  would  be 
bound  to  prove  the  case  as  they  stated  it.  The  evidence,  there- 
fore, was  properly  rejected.  The  case  must  be  considered  as  a  con- 
tract, in  which  Samuel  Patton,  a  minor,  had  bound  himself  as  se- 
curity for  his  brother,  in  an  amount  afterwards  to  be  ascertained. 

The  plaintiffs  say,  the  evidence  was  to  prove  a  fraud  in  Samuel, 
in  holding  himself  out  to  the  world  as  a  man  of  full  age;  and  there- 
fore, his  contracts,  though  an  infant,  should  bind  him.  It  was  not 
offered  to  prove,  that  Samuel  represented  himself  as  of  full  age; 
but  if  he  had,  the  evidence  was  most  properly  rejected, for,  as  the  ac- 
tion arose  out  of  the  contract,  and  as  the  plaintiffs  had  declared  on 
the  contract,  the  false  representations,  and  deceit  of  Samuel,  could 
not  be  admitted;  and  I  do  not  think,  that  it  was  possible  to  support 
an  action  for  deceit,  on  the  contract  of  an  infant,  for  that  would  be 


310  SUPREME  COURT 

(Curtin  and  another  v.  Patton  and  another.) 

to  deprive  the  infant  of  the  protection  given  to  him  by  the  law. 
Now,  the  law  has  very  wisely  protected  infants  against  their  liabi- 
lity on  contracts,  except  for  necessaries,  and  if  it  were  in  the  power 
of  a  plaintiff  to  convert  that  which  arises  out  of  a  contract,  into  a 
tort,  there  is  an  end  of  the  protection.  Johnson  v.  Pye,  1  Sid. 
258.  Lord  Chief  Justice  KEELING,  expressed  great  indignation  at 
the  attempt  to  charge  an  infant  in  tort,  upon  that  which  was  the 
foundation  of  an  action  of  assumpsit,  and  said,  "We  will  stay  the 
judgment  for  ever,  else  the  whole  foundation  of  the  common  law 
will  be  at  stake.'* 

In  Groves  v.  Neville,  1  Keb.  778,  913,  914,  in  an  action  on  the 
ease,  in  the  nature  of  deceit,  a  sale  by  the  defendant  of  goods  as 
his  own,  when  in  truth,  they  belonged  to  another,  the  court  said, 
this  is  .no  actual  tort,  nor  any  thing  ex  delicto,  but  only  ex  contrac- 
tu.  And  in  Johnson  v.  Pye,  1  Keb.  905,  913,  and  1  Lev.  169, 
where  the  defendant  had  falsely  and  fraudulently  asserted  himself 
to  be  of  full  age,  and  had,  as  such,  executed  a  mortgage  to  the  plain- 
tiff, it  was  holden,  that  the  defendant,  an  infant,  was  not  answera- 
ble, because  the  action  was  founded  on  the  very  contract  in  which 
the  defendant  had  cheated  the  plaintiff.  Even  if  the  infant  had  bor- 
rowed the  money  himself,  affirming,  that  he  was  of  age,  and  given 
bond  for  it,  and  being  sued  on  the  bond,  avoids  it  by  reason  of 
non-age,  yet  no  action  lies  against  him  for  the  deceit.  Bingham 
on  Infancy,  111.  3  Ba.  *db.  591.  The  principle  is  as  well  es- 
tablished as  any  rule  of  the  common  law,  that  a  plaintiff  cannot 
convert  an  action,  founded  on  a  contract,  into  a  tort,  to  deprive 
an  infant  of  the  benefit  of  a  plea  of  infancy.  A  case,  I  think,  may 
be  found,  where  the  plaintiff  declared,  that  at  the  defendant's  re- 
quest, he  had  delivered  a  mare  to  the  defendant,  to  be  moderately 
ridden,  and  the  defendant  inhumanly  intending,  &c.,  wrongfully, 
and  injuriously  rode  the  mare,  so  that  she  was  damaged  ;  and  it 
was  held,  that  the  defendant  might  plead  his  infancy  in  bar;  the  ac- 
tion being  founded  on  a  contract.  It  is  said  in  some  books,  that  an 
infant  running  about  town,  taking  up  goods  on  credit,  on  his  asser- 
tion that  he  was  of  full  age,  may  be  indicted  as  a  common  cheat. 
Barlow 's  Justice  of  Peace,  100.  1  Burns,  278.  The  trading  con- 
tracts of  an  infant  are  void.  He  may  enforce  them  at  his  own  elec- 
tion, but  he  is  not  liable  for  goods  delivered  to  him  to  trade  with.  2 
Sir.  939.  An  infant  cannot  be  a  bankrupt.  1  Ld.  Raym.  443. 1  Jltk. 
146.  Nor  can  a  debt,  contracted  during  infancy  be  the  ground  of 
a  commission,  though  the  act  of  bankruptcy  be  committed  after  he 
came  of  age.  12  Mod.  443.  In  this  contract,  there  was  no  possi- 
bility, or  appearance  of  benefit  to  the  infant;  it  is,  therefore,  not 
voidable  only,  but  absolutely  void.  Holt  v.  Ward,  Fitzgib,  278. 
All  this  evidence  was  properly  rejected. 

On  the  confirmation:  I  am  not  able  to  discover  any  thing  like 
this,  either  in  the  deed  of  the  3d  of  April,  1814,  from  William 
Patton  to  Edward  and  Samuel  Patton;  in  the  agreement  between 
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William  and  Samuel  Patton,  of  the  25th  of  October,  1814,  er 
the  release  of  Samuel  Pat  ton  to  William  Patton  of  the  1st  of 
March,  1815.  The  agreement  of  the  25th  of  October,  1814,  so 
much  relied  on,  has  no  relation  to  this  contract  It  recites,  that 
nuel  was  to  have  become  bound  with  William,  in  all  the  said 
William's  debts.  This  is  but  part  of  the  sentence.  The  subse- 
quent part  explains  what  was  intended  by  all  the  said  William's 
debts,  viz.  "  by  his  signature,  or  indorsement  on  certain  notes 
discounted  in  bank.''  He  states  how  far  he  was  bound;  by  cer- 
tain notes  discounted  in  bank.  The  three  agreements  of  the  infant, 
after  he  became  of  age,  would  not  amount  to  a  confirmation. 
There  must  be  some  distinct  act,  by  which  he  either  receives  a  be- 
nefit from  the  contract  after  he  arrives  at  full  age,  or  does  some 
act  of  express  ratification.  All  the  cases  cited  are,  where  the  con- 
tract was  voidable,  and  might  probably  be  of  benefit  to  the  infant; 
and  in  all  of  them  it  appears,  that  some  act  was  done  by  the  infant, 
evincing  his  assent,  as  purchases  made,  or  leases  given,  rendering 
a  rent,  ny  which,  either  the  continuance  in  possession,  or  the  re- 
ceipt of  the  rent  received,  showed  his  direct  assent  and  ratification. 
Jackson  v.  Carpenter,  1 1  Johns.  542.  If  a  partition  is  unequal,  and 
the  infant  takes  the  profits,  after  his  arrival  at  full  age,  it  bars  him. 
for  ever.  In  the  case  of  an  infant,  who  was  merely  security,  where 
the  contract  is  absolutely  void,  it  would  appear  to  me  to  require  a 
confirmation,  when  of  full  age,  with  an  intent  of  confirming,  and 
with  the  knowledge  that  the  act  would  be  void,  unless  he  confirmed 
it.  There  shoudl  be  evidence  of  a  distinct  act  of  confirmation.  None 
such  was  offered.  The  written  evidence  was  not  of  that  nature, 
nor  had  it  any  relation  to  this  contract. 

Judgment  affirmed. 


[SCKBCBT,  JUSK  28,  1824.] 

CLARK  against  RIDDLE,  surviving  executor  of  DOUGH- 
ERTY. 

IN    ERROR. 

Where  a  testator  devised  all  his  estate,  real  and  persona],  to  his  wife,  during  her 
natural  life,  after  discharging  alt  hit  lawful  debts,  and  from  and  immediately  after 
her  decease,  he  gave  and  devised,  of  the  wjm«,  pecuniary  legacies  to  different  rela- 
tions, the  residue  of  his  estate,  whatever  it  might  be,  to  be  equally  divided  be- 
tween two  other  relations,  or  the  surviving  heirs  of  each  :  held,  that  the  willgave 
no  power  to  the  executors  to  sell  the  real  estate. 

THIS  was  an  ejectment  for  land  in  Lycoming  county,  brought 
by  the  defendant  in  error,  Francis  Riddle,  surviving  executor  ot 
Henry  Dougherty,  against  the  defendant  in  error,  Thomas  Clark. 
The  action  was  instituted  by  virtue  of  the  act  of  12th  March,  1800. 
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3  Sm.  L.  433,  the  first  section  of  which  declares,  "  that  in  all  ca- 
ses, wherein  testators  have  devised,  or  may  hereafter  devise,  their 
real  estates,  or  any  part  thereof,  to  their  executors,  to  be  sold,  or 
have  athorised  and  directed,  or  may  hereafter  authorise  or  direct, 
such  executors  to  sell  and  convey,  such  real  estates,  or  have  direct- 
ed, or  may  hereafter  direct  such  real  estates  to  be  sold,  without 
naming,  or  declaring  who  shall  sell  the  same,  if  one  or  more  of 
such  executors  is  or  are  since  dead,  or  shall  hereafter  die,  it  shall 
and  maybe  lawful,  for  the  surviving  executor  or  executors,  to  bring 
actions  for  the  recovery  of  the  possession  thereof,  and  against  tres- 
passes thereon,  to  sell  and  convey  such  real  estates,  or  manage  the 
same  for  the  benefit  of  the  persons  interested  therein,  as  fully  and 
completely  as  he,  she  or  they,  together  with  his,  her  or  their  co- 
executor  or  co-executors,  would  be  empowered  to  do,  if  he  she  or 
were  still  living." 

The  plaintiff's  right  to  recover,  depended  upon  whether  the  will 
of  Henry  Dougherty,  contained  a  power  to  sell  his  real  estate,  for 
the  payment  of  his  debts  and  legacies?  The  part  of  the  will  upon 
which  the  question  arose,  was  in  these  words: 

"I  give  and  devise  unto  my  dear  wife,  Sarah  Dougherty,  all 
my  estate,  real  and  personal,  during  her  natural  life,  after  discharg- 
ing all  my  lawful  debts.  She  the  said  Sarah  Dougherty  is  not  to 
involve  or  destroy  any  part  of  the  said  estate,  more  than  such  lawful 
and  reasonable  demands  for  to  make  her  life  comfortable  and  hap- 
py. And  from  and  immediately  after  her  decease,  I  give  and  de- 
vise, of  the  same,  unto  my  nephew,  John  Dougherty,  five  pounds, 
likewise,  Henry  Dougherty,  five  pounds,  and  Daniel  Dougherty, 
twenty  pounds.  And  I  give  and  devise  to  my  sisters,  in  Ireland, 
in  the  following  manner: — to  my  half  sister,  Peggy  Dougherty, 
thirty  pounds,  and  the  residue  of  my  estate,  whatever  it  may  be, 
is  to  be  equally  divided  between  my  two  natural  sisters,  now  in 
Ireland,  Molly  and  Meagey  Dougherty,  or  the  surviving  heirs  of 
each.  And  lastly,  I  nominate  and  constitute  and  appoint  my  said 
wife,  and  my  two  trusty  friends,  Francis  Riddle,  and  James  Stew- 
art, of  this  place,  to  be  the  executors,  of  this  my  last  will,  here- 
by revoking,  &c." 

The  Court  of  Common  Pleas  gave  judgment  in  favour  of  the 
plaintiff,  upon  which  the  defendant  sued  out  a  writ  of  error. 

Jlnthony,  for  the  plaintiff  in  error,  was  estopped  by  the  court, 
who  wished  first  to  hear  the  counsel  on  the  other  side. 

Campbell,  for  the  defendant  in  error,  observed,  that  the  will 
contained  an  implied  power  to  sell.  It  was  evident,  that  the  tes- 
tator did  not  mean,  that  the  little  personal  property  he  left,  should 
be  taken  to  pay  his  debts.  Where  one  devised  his  lands,  his  "  debts 
and  legacies  being  first  deducted,"  it  was  a  held  to  be  devise  to 
be  sold  for  the  payment  of  debts.  4  Ba.  JLb.  284. 

PER  CURIAM.  This  is  an  ejectment,  in  which  Francis  Riddle, 
surviving  executor  of  Henry  Dougherty,  the  defendant  in  error. 


,  1824.]  OF  PENNSYLVANIA.  313 

(Clark  t-.  Riddle,  surviving  executor  of  Dougherty.) 

plaintiff  below;  and  the  only  question  is,  whether  the  testator, 
H>inry  Dougherty,  ordered  his  land  to  be  sold,  for  the  payment 
of  his  debts  and  legacies.      If  he  did,  the  plaintiff  may  recover  by 
virtue  of  the  act  of  12th  March,  1800,  3  Sm.  L.  433.      But  if  the 
will  contains  no  such  order,  the  plaintiff  has  no  title.     The  testa- 
tor devised,  "  all  his  estate  real  and  personal,  to  his  wife,  Sarah, 
during  her  natural  life,  after  discharging  all  his  lawful  debts," 
and  from  and  immediately  after  her  decease,  he  gave  and  devised, 
"of  the  same,  unto  his  nephew,  John  Dougherty,  five  pounds,  like- 
wise, to  Henry  Dougherty,  five  pounds,  and  Daniel  Dougherty, 
twenty  pounds,  and  to  his  sisters  in  Ireland,  in  the  following  man- 
ner: to  his  half  sister,  Peggy  Dougherty,  thirty  pounds,  and  the 
residue  of  his  estate,  whatever  it  might  be,  was  to  be  equally  di- 
vided, between  his  two  natural  sisters  then  in  Ireland,  Molly  and 
Maegy  Dougherty,  or  the  surviving  heirs  of  each."  And  he  ap- 
pointed  his  wife,   and  his  friends,   Francis  Riddle  and  James 
Steiuart,  his  executors.     His  wife  survived  him,  but  is  now  dead, 
as  is  also  James  Stewart,  the  other  executor.     There  is  nothing 
like  an  express  order,  that  the  testator's  land  should  be  sold,  nor 
can  we  perceive  any  thing  from  which  an  implication  of  such  an 
order  can  be  drawn.     The  land  is  charged  with  the  payment  of 
debts  and  legacies,  which  might  be  paid  by  the  devisees,  and  then 
no  sale  would  be  necessary.     If  not  paid,  the  land  may  be  sold  by 
legal  process.     All  the  testator's  lands  are  subject  to  the  payment 
of  his  debts,  by  the  law  of  the  country.     And  if  an  intention  of  an 
order  of  sale  can  be  drawn  from  this  will,  so  may  it  from  every 
will  in  which  land  is  devised.     For  it  is  presumed,  that  every  tes- 
tator knows  the  law  by  which  his  lands  are  liable  to  his  debts. 
The  devisees  of  this  land  may  recover  it,  in  an  ejectment;  the  cre- 
ditors, if  there  are  any,  may  have  it  sold  by  execution,  after  ob- 
taining judgment  against  the  surviving  executor;  or  the  legatees, 
if  not  satisfied,  may  come  on  the  land,  by  actions  of  several  kinds. 
There  is  no  occasion,  therefore,  to  have  recourse  to  a  forced  impli- 
cation, in  order  to  procure  a  sale.     It  appears  to  the  court  to  be  a 
plain  case.     The  will  of  Henry  Dougherty  contains  no  order  or 
direction  for  the  sale  of  his  land,  express  or  implied.     The  judg- 
ment of  the  Court  of  Common  Pleas,  must  therefore  be  reversed. 

Judgment  reversed. 
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HOOVER  and  another  against  The  Lessee  of  GONZALUS  and 

others. 

IN   ERROR. 

Where  it  is  alleged,  that  a  survey,  which  has  been  returned  by  the  deputy  survey- 
or for  A.  ought  to  have  been  returned  for  B.,  a  draft,  found  among  the  official  pa- 
pers in  the  office  of  the  deputy  surveyor  of  the  district,  not  signed  by  any  officer, 
nor  returned  to  the  surveyor  general,  nor  purporting  to  have  been  made  for  B.  or 
any  other  person,  but  in  the.  handwriting  of  the  deputy  surveyor,  is  admissible 
evidence  in  support  of  B's  title. 

In  ej  ectment,  where  the  plaintiff'  did  not  purchase  the  land  in  dispute  from  the  defen  - 
dant,  or  any  person  under  whom  he  claimed,  evidence  of  what  was  the  value  of 
the  land  at  the  time  the  plaintiff  purchased  it,  is  inadmissible. 

A  deed  executed  by  one  of  the  plaintiffs  in  ejectment,  after  the  commencement  of 
the  suit,  reciting,  that  he  was  indebted  in  a  certain  sum  of  money  tq  a  particular 
person,  payment  of  which  he  wished  to  secure,  and  conveying  to  the  grantee  all 
his  interest  in  the  premises,  in  confidence  to  sell  and  dispose  of  the  same  and  pay  the 
debt  to  the  creditor,  cannot  be  given  in  evidence  by  the  defendant. 

How  far,  and  for  what  purposes,  proceedings  of  the  board  of  property  are  evi- 
dence. 

That  a  surveyor  ran  the  lines  of  a  particular  draft  and  found  them  on  the  ground  ac- 
cording to  the  draft,  that  he  blocked  tits  trees  and  found  them  ansieer  exactly  to  the 
date  of  the  survey,  axe  facts  which  may  be  given  in  evidence,  and  not  merely  the 
conclusions  of  the  surveyor. 

A  survey  of  a  tract  of  land  near  the  land  in  dispute,  is  evidence  to  show  that  the 
deputy  surveyor  was  in  the  neighbourhood,  about  the  time  at  which  the  party  of- 
fering it,  alleges  his  own  survey  to  have  been  made. 

WRIT  of  error  to  the  Common  Pleas  of  Centre  county,  in  an  ac- 
tion of  ejectment,  brought  by  the  defendants  in  error  against  the 
plaintiffs  in  error,  to  recover  a  tract  of  land  on  the  north  side  of 
Bald  Eagle  Creek.  (See  Gonzalus  and  another  v.  Hoover  and 
another,  6  Serg.  #  Rawle,  118.) 

The  cause  was  argued  in  this  court  by  Hale,  for  the  plaintiffs 
in  error,  and  Burnside,  for  the  defendants  in  error. 

hi  delivering  the  opinion  of  the  court,  the  chief  justice  has  so 
fully  stated  the  circumstances  connected  with  the  questions  raised 
by  the  record,  that  it  is  unnecessary  to  repeat  them. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  defendants  in  error,  were  plaintiffs  below, 
and  claimed  under  a  location  of  the  3d  April,  1769,  No.  158,  in  the 
name  of  Benjamin  Brown,  for  300  acres  of  land,  on  the  north  side 
of  Bald  Eagle  Creek,  &c.  The  defendants  claimed  under  two  lo- 
cations of  the  3d  April,  1679;  one  of  them,  No  1347,  in  the  name 
of  George  Knight,  and  the  other  No.  1796,  in  the  name  of  George 
Wilson,  both  the  property  of  Samuel  Wallis,  from  whom  the  de- 
fendants derived  their  title.  On  the  trial  of  the  cause,  the  defen- 
dants took  nine  bills  of  exceptions  to  evidence.  The  2d  and  9th 
of  these  exceptions  have  been  abandoned.  The  other  seven  have 
been  argued. 
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1.  The  plaintiffs  alleged,  that  Charles  Lukens,  deputy  survey- 
or, had  made  a  survey  on  Brown's  location,  which  ought  to  have 
been  returned  for  Brown,  but  that  it  was  improperly  returned  for 
Samuel  Wallis.  And  to  prove  this,  they  offered  in  evidence,  a 
draft  found  among  the  official  papers  in  the  office  of  the  deputy 
surveyor  of  the  district  This  draft  was  not  signed  by  any  officer, 
nor  returned  to  the  surveyor  general,  neither  did  it  purport  to 
have  been  made  for  Brown,  or  any  other  particular  person;  but  »t 
was  proved  to  be  the  hand  writing  of  either  Jesse  or  Charles  Lu- 
kens, both  of  whom  were  deputy  surveyors.  The  defendants  ob- 
jected to  this  evidence,  but  the  court  admitted  it.  No  doubt,  this 
draft  was  evidence.  If  the  survey  was  made  for  Brown,  he  would 
have  title  to  the  land,  though  the  return  was  made  for  Wallif. 
Now  a  draft  made  by  the  deputy  surveyor  was  certainly  some  evi- 
dence, although  it  might  not  be  sufficient  for  the  plaintiffs'  purpose, 
unless  corroborated  by  circumstances.  Such  cases  have  occurred 
before,  and  such  evidence  has  always  been  admitted.  In  the  Lessee 
of  Adams  v.  Goodlander,  &c.  2  Yeates,  313,  it  was  decided,  that 
papers  found  in  the  office  of  the  deputy  surveyor,  in  his  handwrit- 
ing, were  evidence,  to  impeach  his  return  of  the  survey.  In  Bayles, 
in  error,  v.  Johnson's  Executors,  6  Binn.  125,  papers  were  ad- 
mitted in  evidence,  which  had  been  found  in  the  office  of  the 
deputy  surveyor,  and  had  a  tendency  to  show  that  a  survey  had 
been  made  for  one  person  and  not  returned,  and  afterwards  the 
same  land  had  been  surveyed  and  returned  for  another.  The  same 
principle  was  recognized,  in  Hubley  v.  White,  2  Yeates,  1 33,  and 
in  Patterson  v.  Ross,  which,  I  believe,  has  not  been  reported. 

3.  The  defendants  offered  to  prove,  by  David  Evans,  what  was 
the  value  of  the  land  in  dispute,  in  the  year,  1784;  but  the  court 
refused  the  evidence.     The  decision  of  the  coflrt  was  right    The 
matter  to  be  tried  was,  whether  the  plaintiffs  had  good  title,  not 
whether  they  had  purchased  the  land  below  its  value.     They  did 
not  purchase  of  the  defendants,  or   of  any  person  under  whom 
the  defandants  claimed.     It  was  nothing  to  them,  therefore,  what 
was  the  value  of  the  land  when  the  plaintiffs  purchased,  or  at 
what  price  they  purchased.     Evidence  of  this  kind  serves  but  to 
excite  the  prejudice  of  the  jury,  and  leads  to  a  verdict  founded  on 
passion,  rather  than  on  reason.     There  was  no  point  of  law,  or 
equity,  bearing  on  the  cause,  to  which  the  evidence  was  applicable. 
It  was,  therefore,  properly  rejected. 

4.  The  defendants  offered,  a  deed  from  Jonathan  Walker,  one 
of  the  plaintiffs,  to  Thomas  Burnside,  for  his  interest  in  the  land 
in  dispute,  executed  since  the  commencement  of  this  suit.     The 
plaintiffs  objected  to  the  evidence,  and  the  court  rejected  it.     Had 
it  been  simply  a  deed  of  conveyance  of  Walker's  part  of  the  land, 
it  would  have  been  evidence;  because,  after  such  a  conveyance, 
Walker  would  not  have  been  entitled  to  a  recovery.     But  it  was 
not  so.     It  is  a  deed  of  a  singular  nature.     After  reciting,  that 
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Walker  was  indebted  to  Philip  Banner  in  the  sum  of  600  dollars, 
or  thereabouts,  and  wished  to  secure  the  payment  of  the  same  as 
soon  as  possible,  it  goes  on  to  the  granting  part,  viz.  "he  the  said 
Walker  did,  in  consideration  of  the  premises,  assign,  transfer, 
and  set  over,  fo  the  said  Burnside,  all  the  interest  he  had  in  the 
survey  of  Benjamin  Brown,  on  which  Richard  Gonzalas  resid- 
ed, upon  the  special  trust,  and  confidence,  to  sell  and  dispose  of 
the  same*  and  to  pay  the  said  Brown,  the  said  debt."  The  words 
of  conveyance  vest  nt>  inheritance  in  Burnside,  but  it  was  clearly 
the  intent  that  he  should  have  power  to  sell,  and  convey,  in  fee 
simple.  It  is  clear  also,  that  Walker  retained  an  interest  in  the 
premises,  in  case  his  share  of  the  land  should  be  more  than  suffi- 
cient to  pay  Benner's  debt.  For  the  surplus,  there  was  a  resulting 
trust  for  Walker.  And  if  he  had  borrowed  money,  and  paid  Ben- 
ner's  debt  himself,  he  would  have  had  complete  equity,  in  the 
whole  which  he  had  conveyed  to  Burnside.  It  could  hardly  have 
been  intended,  that  a  sale  should  be  made,  pending  this  suit;  for 
who  could  be  expected  to  purchase  a  law  suit?  It  looks  more  like 
a  mortgage,  with  power  irrevocable  to  sell,  than  an  absolute  con- 
veyance. And  if  such  was  its  nature,  there  could  be  no  objection 
to  Walker's  proceeding  in  this  suit,  and  in  case  he  recovers,  re- 
taining the-  possession  until  a  sale  is  called  for  by  Benner,  or  the 
trustee,  Burnside.  Indeed,  a  construction  which  would  prevent  a 
recovery  in  this  action,  would  serve  to  defeat  the  intent  of  the 
parties.  The  case  of  Goodtitle  on  the  demise  of  Hart  v.  Knot, 
Cowp.  43,  may  throw  some  light  on  this  subject.  There  was  a 
devise  of  land,  to  trustees,  for  payment  of  debts  and  legacies,  in 
case  the  testator's  personal  estate  was  -insufficient.  Lord  MANS- 
FIELD, said,  "  that  it  was,  in  substance,  and  equity,  a  devise  of  a 
charge  on  the  estate,  which  may  be  discharged  on  payment  of  the 
debts  and  legacies."  In  the  case  before  us,  if  Benner  was  satis- 
fied, that  Walker  should  proceed  in  the  action,  and  retain  the  pos- 
session, when  recovered,  until  he  (Benner}  should  call  for  a  sale, 
the  object  of  the  deed  would  be  answered.  I  am,  therefore  of  opi- 
nion, that  the  defendant  cannot  set  it  up,  against  the  will  of  the 
parties,  in  order  to  defeat  the  suit;  consequently  it  was  not  evi- 
dence. 

5.  The  next  exception  was  to  part  of  certain  proceedings  of  the 
board  of  property,  given  in  evidence  by  the  plaintiffs.  On  the  15th 
March,  1771,  Benjamin  Brown  entered  a  caveat  against  a  sur- 
vey made  for  George  Frey,  on  the  Bald  Eagle  Creek,  alleging 
that  Frey's  order  was  not  laid  on  the  land  intended,  but  on  the 
land  applied  for  by  the  said  Brown.  On  the  8th  of  November, 
1788,  a  certain  Benjamin  Bioren,  appeared  before  the  board,  and 
produced  a  power  of  attorney  from  George  Frey,  authorizing  him 
to  act  for  him  in  that  case,  and  Bioren  also  produced  a  writing, 
signed  by  himself  as  attorney  for  Frey,  and  by  Richard  Gonzalus, 
by  which  it  was  agreed,  that  the  caveat  of  Brown  (under  whom 
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Gonzalus  claimed,)  against  Frey,  should  be  withdrawn;  that  Gon- 
zalus should  release  to  Frey,-  a  certain  tract  of  land  particularly 
described,  and  that  Frey  should  release  to  Gonzalus  the  tract  now 
in  dispute,  on  which  the  said  Gonzalus  then  lived,  and  on  which 
the  said  Brown  had  made  an  improvement,  which  he  sold  to  Gon- 
zalus.  The  part  of  these  proceedings  to  which  the  defendant  ob- 
jected, was  that  which  mentioned  the  power  of  attorney  from  Frey 
to  Bioren,  and  the  releases  between  Gonzalus  and  Frey.  If  these 
proceedings  had  been  offered  in  evidence,  in  order  to  show,  that  a 
power  of  attorney  had  actually  been  given,  and  releases  executed, 
the  objection  would  have  been  good,  because  the  proceedings  of 
the  board,  are  not  evidence  to  prove  particular  facts.  But  the  pur- 
pose of  their  being  offered,  was  only  to  prove,  that  both  Brown 
and  Gonzalus  had  been  vigilant  in  presenting  their  claims.  It  is 
to  be  observed  also,  that  along  with  these  proceedings  of  the  board 
of  property,  the  plaintiff  offered  in  evidence,  the  application  of 
George  Frey,  of  the  3d  of  tfpril,  1769,  with  the  draft  of  a  survey, 
to  which  was  attached  a  rider,  in  the  hand  writing  of  Charles  Lu- 
kens, (deputy  surveyor,)  by  which  it  appeared,  that  Lukens  had, 
by  mistake,  given  Frey  the  draft  of  a  survey  in  the  wrong  place. 
In  consequence  of  this  mistake,  Frey  claimed  the  land  now  in  dis- 
pute, which  Brown  also  claimed,  as  having  been  surveyed  for  him; 
and,  therefore,  it  was,  that  the  caveat  was  entered  by  Brown 
against  Frey.  Now,  this  last  evidence,  together  with  the  proceed- 
ings before  the  board,  would  account  for  Brown's  mistake  in  sup- 
posing that  Frey  had  a  survey  for  the  land  in  dispute;  and  for 
Frey's  mistake  in  thinking,  that  his  survey  was  actually  on  that 
land,  until  Charles  Lukens  explained  the  error  which  he  had  com- 
mitted in  giving  him  the  wrong  draft.  It  appears,  by  the  record, ' 
that  the  defendants  excepted  also  to  the  evidence  of  the  rider,  at- 
tached to  the  draft,  because  it  was  not  certified  to  be  a  true  copy ; 
but  this  objection  was  fully  obviated,  by  the  oath  of  Mr.  Potter, 
who  swore,  that  it  was  a  true  copy,  compared  by  himself  with  the 
original,  in  the  land  office,  in  the  hand  writing  of  Charles  Lukens. 
I  am  of  opinion,  therefore,  that  the  rider  was  evidence,  and  also 
the  proceedings  of  the  board  of  property,  for  the  purpose  for  which 
they  were  offered. 

6.  The  plaintiffs  offered  in  evidence,  certain  other  proceedings  of 
the  board  of  property,  viz:  a  caveat  entered,  6th  of  May,  1783, 
by  Richard  Gonzalus  against  James  Packer,  for  the  tract  in  dis- 
pute; an  order  of  the  board  dated  6th  of  November,  1788,  directing 
the  deputy  surveyor  to  make  such  surveys  as  were  necessary ,to  show 
the  pretensions  of  the  parties,  and  the  interferences  of  their  surveys; 
the  decision  of  the  board  of  property,  4th  of  May,  1789,  by  which 
the  caveat  of  Gonzalus  was  dismissed;  and  the  deposition  of  Sa- 
muel Witltis,  referred  to  in  the  said  decision,  and  on  which  it  ap- 
pears to  have  been  founded.  To  all  this  evidence  the  defendant  ob- 
jected, but  it  was  admitted  by  the  court.  This  evidence  was  of- 
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fered,  for  the  same  purpose  that  the  other  proceedings  before  the 
same  board  were,  viz:  to  show,  that  Gonzalus  had  persevered  in  prose- 
cuting his  claim.  It  was  objected,  that  Packer  not  being  party  to 
this  suit,  the  proceedings  between  him  and  Gonzalus,  could  not 
be  evidence.  But  there  is  no  weight  in  this  objection;  because  it 
was  proved,  that  Packer  had  claimed  the  land  in  dispute,  and  there- 
fore, it  was  necesssary  for  Gonzalus  to  caveat  against  him.  It 
was  objected  also,  that  the  deposition  of  Samuel  Wallis  was  ex- 
parte,  and  therefore,  not  evidence.  A  moment's  consideration  will 
be  sufficient  to  show,  that  it  was  evidence  for  the  purpose  for  which 
it  was  offered.  Both  the  deposition  of  Wallis,  and  the  order  of 
the  board  founded  on  it,  were  directly  adverse  to  the  title  of  Gon- 
zalus ;  but  he  offered  them  both  in  evidence,  to  prove,  1st,  That 
be  did  prosecute  his  claim  before  the  board  of  property,  and  2d, 
That  although  the  decision  was  against  him,  it  ought  not  to  be  re- 
garded, because  it  appeared  on  its  face,  to  be  founded  on  an  ex  part e 
deposition. 

7.  The  plaintiffs  offered  in  evidence  the  deposition  of  Daniel 
Turner,  taken  under  a  rule  of  court,  with  two  drafts  annexed  to 
it.  Turner  swears,  that  he  was  an  assistant  to  Joseph  J.  Wal- 
lis t  deputy  surveyor;  that  about  the  year  1792,  the  said  J.  J,  Wal- 
lis requested  him  to  examine  the  lines  of  interference,  between  a 
tract  or  two  of  land  of  his  brother  Samuel  Wallis,  in  the  name  of 
Wilson,  on  Said  Eagle,  and  a  certain  claim  of  Benjamin  Brown; 
the  said  J.  J.  Wallis  informed  him,  that  Richard  Gonzalus  had 
obtained  an  order  from  the  board  of  property,  to  have  the  said  in- 
terferences examined,  and  also  gave  the  deponent  the  copy,  or  note, 
of  Brown's  draft:  "  That  the  deponent  did  run  the  lines  of 
Brown's  draft,  and  found  them  on  the  ground  according  to  the 
draft — that  he  blocked  the  trees,  and  found  them  answer  exactly 
to  the  date  of  Brown's  survey."  The  defendant  objected  to  that 
part  of  the  deposition  which  speaks  of  running  the  lines,  and 
blocking  the  trees, 8fC.,  because  the  witness  does  not  mention  facts, 
but  his  own  conclusions.  I  cannot  perceive  the  force  of  this  ob- 
jection. When  a  man  says,  that  he  ran  the  lines  described  in  a 
draft,  which  is  annexed  to  his  deposition,  and  found  them  marked 
on  the  ground,  that  surely  is  A  fact;  and  when  he  says,  he  blocked 
the  trees,  and  found  them  answer  the  date  of  the  survey,  that  is  a 
fact,  according  to  the  common  understanding  of  the  courts, 
which  is,  that  a  ring  appears  on  the  block  for  each  year.  The  jury 
could  not  mistake  his  meaning,  and  if  they  thought,  that  there  was 
no  truth  in  the  notion  of  a  ring  for  each  year,  they  would  pay  no 
regard  to  it.  An  objection  was  also  taken  to  that  part  of  the  depo- 
sition which  speaks  of  the  draft  of  Brown's  land,  because  the  draft 
alluded  to  was  not  produced.  But  this  objection  was  answered, 
by  proof  made  to  the  court,  that  the  draft  was  lost.  With  this 
proof  the  court  below  was  satisfied,  and  it  must  be  a  very  strong 
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case  indeed,  to  induce  a  court  of  error,  to  say,  that  the  proof  on 
that  point  was  insufficient. 

8.  The  last  exception  was  to  a  survey,  offered  in  evidence  by 
the  plaintiffs,  for  Griffith  Evans,  made  by  Charles  Luke  us,  depu- 
ty surveyor,  the  20th  of  July,  1769.  The  objection  is,  that  this  sur- 
vey was  irrelevant,  having  no  connexion  with  the  land  in  dispute. 
But  this  survey  included  what  is  now  the  town  of  Belief ont^  which 
is  in  the  neighbourhood  of  the  land  in  dispute — it  was  relevant, 
therefore,  inasmuch  as  it  proved,  that  Char  es  Lukens  was  in  that 
neighbourhood,  about  the  time  when  the  plaintiffs  allege  he  made 
the  survey  on  Brown's  location.  It  was  relevant  also,  because  the 
defendants  had  put  a  question  to  one  of  the  witnesses,  in  order  to 
ascertain  at  what  time  Charles  Lukens  had  been  in  that  part  of 
the  country. 

I  have  gone  through  all  the  exceptions,  and  am  of  opinion,  that 
none  of  them  have  been  supported.  The  judgment  is,  therefore, 
to  be  affirmed. 

Judgment  affirmed. 

DUNCAN,  J.  being  interested  in  the  cause,  gave  no  opinion. 


[SUKBURT,  JC5E  21,  1824.] 

SELIN  and  others  against  SNYDER  and  others. 

IN  ERROR. 

In  an  action  of  ejectment,  in  which  the  case  turned  upon  the  fairness  of  a  sale  under 
a  decree  of  the  Orphans'  Court,  held,  that  the  defendant  could  not  prove,  that  the 
party  under  whom  he  claimed,  declared  at,  and  just  before  the  sale,  at  which  he 
became  the  purchaser,  that  he  intended  to  bid  but  a  certain  sum  per  acre  for  the 
land ;  but  evidence  that  he  offered  immediately  after  the  sale,  to  several  persons, 
to  take  them  as  partners  in  his  purchase,  at  the  same  rate  at  which  he  bought,  is 
admissible  to  show,  that  the  land  was  not  purchased  below  its  value,  and  to  re- 
but the  suggestion,  that  he  had  purchased  in  collusion  with  one  of  the  adminis- 
trators of  the  intestate,  whose  property  was  sold. 

It  the  court,  upon  being  requested  to  charge  the  jury  upon  the  effect  of  a  particu- 
lar part  of  a  deposition,  which  cannot  well  be  separated  from  the  rest,  in  their 
instructions,  take  into  view  the  whole  of  the  deposition,  it  is  not  error. 

If  the  charge  of  the  court  be  so  contradictory,  that  the  jury  must  be  at  a  loss  to 
know  what  the  law  is,  the  judgment  must  be  reversed  for  error. 

It  cannot  be  assigned  for  error  in  this  court,  that  the  charge  of  the  court  below, 
was  dictated,  and  drawn  up  by  the  counsel  of  one  of  the  parties. 

THE  return  of  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Union  county,  showed,  thas  this  was  an  ejectment  for  a  tract  of 
land,  brought  by  the  defendants  in  error,  against  the  plaintiffs  in 
error. 

On  the  trial,  which  took  place  before  the  Associate  Judges,  in  the 
absence  of  the  President,  a  great  mass  of  evidence  was  given,  which 
it  w6uld  be  useless  here  to  detail.  It  is  sufficient,  for  the  purpose 
of  introducing  the  points  decided  to  state,  that  the  plaintiffs  below 
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claimed  the  land  in  dispute  as  the  heirs  of  John  Snyder,  deceased. 
It  was  sold  as  a  part  of  his  estate  by  order  of  the  Orphans'  Court, 
and  purchased  by  Anthony  Selin,  deceased,  under  whom  the  de- 
fendants claimed.  The  sale  was  conducted  by  John  Miller,  one 
of  the  administrators  of  John  Snyder,  and  the  great  question  in 
the  cause  was,  whether  the  sale  was  fair  ;  it  being  alleged  by  the 
plaintiffs,  that  in  consequence  of  the  violence  and  threats  of  An- 
thony Selin,  persons  who  attended  the  sale  with  an  intention  to 
purchase,  were  deterred  from  bidding,  and  thus  the  land  went  off 
below  its  value.  It  was  contended  by  the  plaintiffs,  and  evidence 
was  given  in  support  of  the  fact,  that  Simon  Snyder,  the  brother 
of  John  Snyder,  and  one  of  his  administrators,  was  a  secret  part- 
ner of  •flnthony  Selin,  in  his  purchase  of  the  land.  This  was  de- 
nied by  the  defendants,  who  produced  evidence  to  sustain  their 
denial. 

In  the  course  of  the  trial,  the  deposition  of  Michael  Brown  was 
read  by  the  plaintiffs,  which  stated,  that  in  the  fall  of  the  year  1790, 
he  attended  a  vendue  held  at  Sunbury,  for  the  sale  of  the  lands  of 
John  Snyder,  and  made  a  bid,  upon  which  Jlnthony  Selin  became 
very  angry,  and  said,  "you  bid  because  you  want  to  make  the  land 
high;  you  do  not  want  it."  The  deponent  replied,  that  he  did 
want  it,  if  it  did  not  come  too  high,  and  then  bid  again.  Upon 
this,  Selin  lifted  up  a  stick,  and  said,  if  you  bid  again  I  will 
knock  you  down.  The  deponent  was  then  afraid,  and  said  he 
would  bid  no  more.  He  then  said  to  Mr.  Kendig,  who  was  mar- 
ried to  Snyder's  widow,  that  he  should  bid  for  him.  Kendig.  bid 
twice  for  the  deponent,  upon  which  Selin  became  so  angry,  that 
the  deponent  said  to  Kendig,  you  shall  bid  no  more  for  me.  If 
Selin  had  not  behaved  himself  so,  the  deponent  said,  he  would 
have  given  four  or  five  hundred  pounds  more  for  the  land.  Many 
other  facts,  some  of  them  of  the  same  tendency,  were  testified  by 
the  deponent,  who,  on  his  cross  examination,  was  asked  by  the  counsel 
for  the  defendants,  whether  he  had  ever  said,  that  he  stopt  Ken~ 
dig  from  bidding,  not  because  Selin  had  threatened,  but  because 
he  thought  he  would  be  a  bad  neighbour?  To  this  question  the 
deponent  answered,  "  /  did  say  it,  and  that  is  true." 

The  defendants  offered  to  prove,  that  on  various  occasions,  with- 
in six  years,  Daniel  Rhoad  and  Anthony  Snyder,  two  of  the 
plaintiffs,  had  declared,  that  as  soon  as  this  action  was  ended,  if 
they  gained  it,  they  would  proceed  to  recover  the  town  itself. 
The  court,  on  an  objection  being  made  to  the  evidence,  rejected  it, 
and  sealed  a  bill  of  exceptions. 

The  defendants  also  offered  to  prove,  that  Anthony  Selin  had 
declared,  that  he  only  meant  to  bid  eight  dollars  per  acre,  for  the  land 
of  John  Snyder'  That  this  took  place  at^andjust  before  the  sale: 
That  he  offered  to  several  persons,' immediately  after  he  purchased, 
to  become  partners  with  him,  at  the  same  rate  at  which  he  had 
bought,  among  whom,  he  said,  was  Simon  Snyder,  who  would 
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have  nothing  to  do  with  it  The  counsel  for  the  plaintiffs  objected 
to  the  testimony  offered,  except  that  part  of  it  which  related  to  the 
declarations  and  conduct  of  •flnthony  Selin  at  the  sale.  The  court 
sustained  the  objection,  and  the  counsel  for  the  defendants  excepted 
to  their  opinion. 

Among  the  questions  submitted  by  the  counsel  for  the  defendants 
to  the  court  below,  were  the  following: 

1.  Whether  or  not,  it  is  a  sufficient  ground  to  set  aside  the  sale 
to  Selin,  that  there  was  no  necessity  to  sell  the  premises ;  that  is, 
if  the  debts  could  have  been  paid  otherwise,  by  the  sale  of  other 
property,  or  by  the  rents  ? 

To  this  question  the  court  answered:  "If  you  believe  there  was 
no  necessity  for  the  sale,  and  that  the  law  was  not  complied  with, 
the  sale  is  void.'* 

At  another  time  the  court  said:  "  Whether  there  was  or  was  not 
a  necessity  for  the  sale,  is  of  no  consequence,  nor  whether  the  debts 
might  have  been  paid  otherwise  than  by  sale  of  the  property  or  by 
rents." 

2.  Whether  the  sale  to  Selin  ought  to  be  set  aside  on  the  ground, 
that  Bower  would  have  given  more,  but  for  the  reason  stated  in  his 
deposition,  viz:  that  he  prevented  Kendig  from  bidding  further, 
not  because  Selin  threatened,  but  because  he  would  be  a  bad  neigh- 
bour? 

The  answer  of  the  court  was  as  follows:  "If  the  jury  believe, 
that  the  conduct  of  Anthony  Selin  at  the  sale,  was  such  as  to  de- 
ter others  from  purchasing,  the  sale  is  void,  and  as  to  what  reason 
is  stated  in  .Z?0t0er.s'deposition,  the  court  do  not  know  what  it  is." 

In  this  court,  errors  were  assigned  in  the  rejection  by  the  Court 
of  Common  Pleas,  of  the  evidence  stated  in  the  two  bills  of  excep- 
tions, and  in  their  instructions  to  the  jury  on  the  two  points  above 
stated. 

On  the  argument,  Bellas  and  Greenough,  for  the  plaintiffs  in 
error,  abandoned  the  first  bill  of  exceptions.  With  respect  to  the 
second,  they  contended,  that  the  declarations  of  Selin,  made  just  be- 
foi;e  the  sale,  were  part  of  the  res  gesta,  and  ought  to  have  been 
given  in  evidence.  They  were  peculiarly  proper,  because  the 
plaintiffs  had  given  in  evidence  his  declarations,  before,  as  well  as 
at  the  sale.  His  offer,  immediately  after  the  sale,  to  admit  others 
into  a  partnership  with  him  in  his  purchase,  was  clearly  evidence. 
This  was  zfact,  which  went  to  rebut  the  charge,  that  he  had  pur- 
chased at  an  under  price,  and  also  to  rebut  the  charge  of  collusion 
with  Simon  Snyder,  who  was  alleged  to  have  been  secretly  con- 
cerned with  Selin  in  the  purchase.  All  his  declarations  should  be 
taken  together.  1  Phill.  Ev.  76, 202.  Bingham  v.  Cabot,  3  Dal/. 
19.  Turnbullv.O'Hara,  1  Yeates,  446,  452.  Drum  v.  The  Lessee 
of  Simpson,  6  Binn.  478.  Lightner  v.  Wtke,  4  Serg.  fyRawle,  203. 

The  different  parts  of  the  charge  of  the  court  were  contradictory 
to  each  other,  and  left  the  jury  in  absolute  plerplexity  as  to  the  law 

VOT..    XT.  2  S 
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involved  in  the  case.  This  court  has  once  already  reversed  the 
judgment  of  the  court  below,  in  this  very  case,  on  this  ground. 
Lessee  of  Snyder  v.  Snyder,  6  Binn.  490.  Work  v.  The  Lessee 
of  MlC!ay,  2Serg.  fy  JRawle,  417.  Sampson  v.  Sampson,  4 
Serg.  4«  Rawle,  333. 

The  court,  upon  being  requested  to  charge  the  jury,  whether  the 
matter  set  forth  in  Bowers'  deposition,  viz:  that  he  was  afraid  of 
a  bad  neighbour  in  Setin,  would  render  the  sale  void,  instructed 
then),  that  if  Selin's  conduct  deterred  purchasers,  the  sale  was 
void.  This  was  no  answer  lo  the  question,  and  not  to  answer  it, 
was  error. 

It  was  also  assigned  for  error,  that  the  original  paper  containing 
the  answers  and  instructions  of  the  court  to  the  jury,  was  drawn 
up  by  the  counsel  of  the  plaintiffs  below,  and  adopted  by  the  court 
in  giving  their  instructions  to  the  jury. 

Lachells  and  Hepburn,  for  the  defendants  in  error. 

The  declarations  of  a  party  are  not  evidence  in  his  favour.  The 
plaintiffs  below  had  not  given  in  evidence  any  declarations  of  Se- 
tin,  and  if  they  had,  they  would  only  have  let  the  defendants  in 
to  prove  the  whole  of  these  declarations.  The  declarations  offered 
to  be  proved  by  the  defendants,  had  no  connection  with  those 
proved  by  the  plaintiffs.  Declarations  by  a  man  against  himself, 
at  one  time,  cannot  be  rebutted,  by  counter  declarations  made  at 
another  time.  Blight  v.  *ftshley,  1  Peters  Rep.  15.  Wright  v. 
De  Klyne,  1  Peters  JRep.  203.  M'Peake  v.  Hutchinson,  5  Serg. 
&T  JRawle,  295.  4  Binn.  334.  These  declarations  may  have  been 
made,  -with  a  view  of  taking  off  the  effect  of  his  conduct,  in  pur- 
chasing at  an  under  price,  by  means  of  threats,  &c. 

The  written  opinion  was  the  only  one  intended  by  the  court,  al- 
though it  is  true,  the  court  have  since  returned  something  more, 
which  they  say,  they  told  the  jury.  This  is  not  the  case  of  a  con- 
tradictory charge.  An  answer  was  given  to  a  specific  question  pro- 
posed by  the  defendants'  counsel,  by  which  the  verbal  answer  first 
given,  was  retracted.  The  written  answer  was  the  only  instruction 
the  jury  could  regard. 

The  court  had  a  right  to  adopt  the  opinion  of  counsel,  and  they 
have  done  so.  The  only  question  is,  whether  there  be  error  in 
that  opinion? 

As  to  Bower's  deposition,  the  court  instructed  the  jury  rightly. 
The  counsel  should  have  stated  what  part  of  the  deposition  they 
referred  to,  when  they  asked  the  court  to  give  an  opinion  on  it. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  Two  bills  of  exceptions  were  taken  by  the 
counsel  of  the  defendants,  to  the  opinion  of  the  Court  of  Common 
Pleas,  on  points  of  evidence;  besides  which,  several  exceptions 
were  taken  to  the  charge  of  the  court. 

The  first  bill  of  exceptions  was  abandoned. 
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The  second,  was  to  the  opinion  of  the  court,  in  rejecting  evi- 
dence offered  by  the  defendants,  of  certain  declarations  of  Antho- 
ny Se/in,  viz.  that  he  had  said,  at,  and  just  before  the  sale,  "that 
he  intended  to  bid  but  eight  dollars  an  acre,"  and  that  immediate- 
ly after  the  sale,  "  he  offered  to  several  persons,  to  take  them  as 
partners  in  his  purchase,  at  the  same  rate  at  which  he  bought." 
The  court  decided,  that  no  declarations  of  Selin,  except  those  at 
the  sa'e,  should  be  given  in  evidence.  It  would  have  been 
very  proper,  to  exclude  all  declarations  before  the  sale;  neither  do 
I  think,  that  any  thing  said  by  Athony  Selin,  as  to  what  he  in- 
tended to  bid,  was  evidence.  But  his  offer,  after  the  sale,  to  take 
a  partner,  at  the  same  rate  at  which  he  purchased,  certainly  was 
evidence.  One  of  the  plaintiffs*  arguments  against  the  sale,  was,  that 
the  price  was  far  below  the  value  of  the  land.  Now  had  this  been 
the  case,  it  could  hardly  be  supposed,  that  the  purchaser  would 
have  given  away  half  his  profit,  by  taking  in  a  partner.  Neither 
can  it  be  denied,  that  a  public  offer,  made  and  not  accepted,  to  sell 
one  half  the  land,  at  the  price  at  which  it  was  struck  off,  is  some 
evidence,  that  it  was  not  much  below  its  value.  But  this  evidence 
was  proper  for  another  reason.  The  plaintiffs  suggested,  that  An- 
thony Selin  made  the  purchase,  in  collusion  and  in  secret  partner- 
ship with  Simon  Snyder,  one  of  the  administrators  of  his  brother 
John.  If  so,  the  sale  ought  not  to  have  stood;  for  although  it  was 
ostensibly  conducted  by  John  Miller,  yet  it  might  well  be  suppos- 
ed that  Simon  Snyder  had  some  influence  over  him.  And  at  all 
events,  it  was  against  law,  that  one  of  the  administrators,  entrusted 
with  the  sale  by  the  Orphans  Court,  should  be  concerned  in  the 
purchase.  It  was  natural  for  the  defendants  therefore,  to  disprove 
that  fact,  and  for  that  purpose  the  evidence  was  important;  for,  if 
Simon  Snyder  was  a  partner,  Selin  would  have  had  no  right  to 
take  another  person  in.  I  am  of  opinion,  therefore,  that  there  was 
error  in  rejecting  the  evidence  of  these  offers  made  by  Anthony 
Selin. 

The  first  exception  to  the  charge  of  the  court  was  this:  The 
court  was  requested  to  instruct  the  jury,  whether  the  matter  set 
forth  in  this  deposition  of  Michael  Bower,  viz.  "that  he  was  afraid 
of  a  bad  neighbour  in  Selin,"  would  make  the  sale  void.  To  which 
the  court  answered,  "  that  if  Selin's  conduct  deterred  purchasers, 
the  sale  was  void."  When  we  consider  the  whole  of  Bower's 
deposition,  this  answer  is  not  to  be  found  fault  with.  Bower  swore, 
that  he  attended  the  sale  for  the  purpose  of  bidding,  and  would 
have  given  the  sum  of  five  hundred  pounds  more  than  the  land 
went  off  at,  but  for  the  behaviour  of  Selin,  who  threatened  to 
knock  him  down  when  he  made  a  bid  himself,  and  got  into  a  pas- 
sion, afterwards,  when  Mr.  Kendig,  at  his  request,  made  a  bid  for 
him.  It  was  prudent,  in  the  court,  when  charging  the  jury  on  the 
subject  of  Bowers'  testimony,  to  take  the  whole  into  view,  and 
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not  confine  themselves  to  the  particular  part  selected  by  the  de- 
fendants' counsel. 

The  next  objection  to  the  charge,  is,  that  it  was  contradictory. 
That,  the  court  first  told  the  jury,  "  that  if  they  believed  there  was 
no  necessity  for  a  sale  of  John  Snyder's  land,  in  order  to  pay  his 
debts,  &c.  and  that  the  administrators  had  riot  complied  with  the 
law,  the  order  of  sale  made  by  the  Orphans'  Court  was  void ;"  and 
afterwards  instructed  them,  "  that  it  was  of  no  consequence  whe- 
ther there  was  a  necessity  or  not,  or  whether  the  debts  might  have 
been  paid  out  of  other  funds."  With  all  due  allowance  for  the  as- 
sociate Justices,  who  delivered  this  charge  in  the  absence  of  the 
President,  there  does  appear  to  be  a  contradiction  which  must  have 
left  the  jury  at  a  loss  what  to  think  of  the  law.  When  that  is  the 
ease,  there  must  be  error.  It  has  been  so  decided  on  several  occa- 
sic.:->. 

The  last  exception  to  the  charge  is,  that  some  material  parts  of 
it,  were  dictated,  and  drawn  up,  by  the  counsel  for  the  plaintiffs. 
That  is  a  matter  with  which  this  court  has  nothing  to  do,  nor  can 
we  know,  by  the  record,  in  whose  handwriting  the  original  charge 
was,  or  who  dictated  it.  The  only  question  for  us,  is,  whether 
there  be  error.  If  the  law  was  properly  declared  by  the  court,  it 
is  of  no  importance  from  whom  they  derived  their  information;  if 
improperly,  the  party  injured  may  have  redress  by  writ  of  error. 
The  judgment  is  to  be  reversed,  and  a  venire  de  novo  awarded. 
Judgment  reversed  and  a  venire  facias  de  novo  awarded. 
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SMITH  against  SCUDDER. 

IN   ERROB. 

Where,  in  consequence  of  proceedings  in  the  Orphans'  Court,  for  the  valuation  and 
partition  of  the  real  estate  of  an  intestate,  a  part  of  it  is  allotted  and  decreed  to 
A.  the  husband  of  a  daughter  of  the  intestate,  in  right  of  his  wile,  upon  his  gir. 
ing  a  mortgage  for  a  certain  sum  to  the  other  children  of  the  intestate,  but  no 
such  mortgage  is  ever  given ;  in  an  ejectment  by  another  daughter  of  the  intes- 
tate, for  her  share  of  the  land  thus  allotted  to  A.,  the  defendant  may,  in  order  to 
show  that  the  whole  sum  for  which  A.  was  decreed  to  give  a  mortgage,  has  been 
paid,  give  in  evidence  payments  on  account  of  the  maintenance  and  education  of 
the  plaintiff' while  a  minor,  by  A.,  he  being  one  of  the  guardians,  and  payments 
to  her  husband  after  her  marriage. 

But  declarations,  by  the  husband  of  the  plaintiff,  with  respect  to  the  expenses  of 
his  wife's  education,  before  marriage,  are  not  evidence. 

It  is  not  error,  in  such  a  case,  to  leave  it  to  the  jury  to  decide,  in  relation  to  trans- 
onsbetween  the  husband  of  the  plaintiff,  and  A.,  whether  any,  and  what  pay- 
ments have  been  made,  telling  them  at  the  same  time,  that  any  other  dealings  be- 
tween the  parties,  than  direct  payments,  ought  not  to  be  applied  to  the  discharge 
of  the  plaintiti  's  claim,  unless  so  understood  and  intended. 

Money  received  by  the  husband  of  the  plaintiff,  as  the  executor  of  A.  when  he  has 
settled  no  administration  account,  and  there  is  no  evidence  of  any  act  of  the  exe- 
cutor, indicating  an  intention  to  separate  any  part  of  the  money  received  by  him 
as  executor,  and  apply  it  to  the  satisfaction  of  his  wife's  claim,  is  no  payment  of 
the  debt  due  in  right  of  the  wife  ;  and  the  court  ought  not  to  leave  it  to'the  jury, 
to  infer  satisfaction  of  the  plaintiff's  demand.  Tne  jury  should  be  instructed, 
that  as  the  evidence  was  of  a  bare  receipt  of  money  as  executor,  such  receipt  did 
not  in  law,  amount  to  payment  of  the  money  due  to  the  plaintiff. 

"Where  one  to  whom  the  real  estate  of  an  intestate  is  allotted  and  decreed  by  the 
Orphans'  Court,  is  ordered  to  give  a  mortgage  for  the  shares  of  the  other  persons 
interested  in  the  estate,  giving  the  mortgage  or  payment  of  the  money,  is  a  con- 
dition precedent,  without  the  performance  of  which  no  estate  vests. 

THIS  was  a  writ  of  error  to  the  Common  Pleas  of  Northum- 
berland county  in  an  ejectment,  brought  by  the  plaintiff  in  error, 
against  the  defendant  in  error. 

It  was  argued  in  this  court  by  Grier  and  Bradford,  for  the  plain- 
tiff in  error,  and  by  Hepburn  and  Greenough,  for  the  defendant 
in  error. 

The  circumstances  of  the  case,  so  far  as  they  are  necessary  to  the 
elucidation  of  the  points  decided,  are  stated  in  the  opinion  of  the 
court  which  was  delivered  by 

TILOHMAN,  C.  J.  This  is  an  ejectment  for  22  acres  of  land, 
part  of  the  estate  of  Joseph  Jacob  Wallis,  deceased,  father  of 
the  plaintiff.  Mr.  Wallis,  died  intestate,  and  the  plaintiff,  as  one 
of  his  heirs,  was  entitled  to  one-seventh  part  of  his  estate.  After 
his  death,  a  petition  was  presented  to  the  Orphans  Court  by  one  of  his 
children,  for  a  valuation  and  partition  of  his  real  estate,  inconsequence 
of  which,  the  usual  proceedings  were  had,  and  part  of  his  land,  includ- 
ing that  for  which  this  ejectment  was  brought,  was  allotted  and  de- 
creed to  Daniel  Smith,  deceased,  in  right  of  his  wife,  another  of  the 
children  of  the  said  Joseph  Jacob  Wallis,  he  giving  a  mortgage  to 
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secure  the  payment  of  £  880.  16s.  5d.  to  Thomas,  Gay  nor,  Eli- 
zabeth,  and  Joseph  Wallis,  four  of  the  children  of  said  Joseph  Ja- 
cob Wallis.  Daniel  Smith  took  possession  of  the  land  decreed  to 
him  as  before  mentioned,  and  held  it  during  his  life,  his  wife  hav- 
ing died  before  him.  On  his  death  the  possession  came  to  his  only 
child,  a  daughter,  the  wife  of  the  defendant,  Danie  Scudder. 
Daniel  Smith,  never  gave  the  mortgage  which  he  was  ordered  to 
give  by  the  Orphans  Court,  but  it  is  alleged  by  the  defendant,  that 
the  whole  sum  due  to  the  plaintiff  was  paid,  part  to  herself,  and 
part  to  her  late  husband,  Enoch  Smith,  deceased,  brother  of 
Daniel.  Whether  such  payment  was  made,  was  the  question,- 
on  the  trial  of  the  cause  in  the  court  below,  and  to  prove  it, 
the  defendant  offered  evidence  of  various  kinds.  He  offered 
evidence  of  payments  on  account  of  the  maintenance  and  edu- 
cation of  the  plaintiff,  while  a  minor,  and  before  her  marriage, 
by  the  said  Daniel  Smith,  who  was  one  of  her  guardians;  pay- 
ments to  Enoch  Smith,  husband  of  the  plaintiff,  after  her  mar- 
riage, and  payment  by  large  sums  of  money  received  by  the  said 
Enoch  Smith,  as  executor  of  the  said  Daniel,  after  his  death.  To 
all  this  evidence  the  plaintiff's  counsel  objected,  yet,  with  the  ex- 
ception which  shall  be  hereafter  mentioned,  it  was  all  properly  ad- 
mitted by  the  court,  because  it  went  towards  proof  of  payment. 
But  there  were  two  pieces  of  testimony,  which  ought  not  to  have 
been  admitted ;  I  mean,  the  testimony  of  Edward  Gobin  and  Ame- 
lia Higgins,  who  swore  to  certain  declarations  of  Enoch  Smith, 
with  respect  to  the  expenses  of  his  wife's  education  at  Philadelphia, 
before  her  marriage.'  Nothing  that  he  could  say,  would  be  evi- 
dence against  his  wife.  Her  claim  is  not  through  him,  but  in  her 
own  right,  and  altogether  independent  of  him.  There  was  error, 
therefore,  in  the  admission  of  that  evidence.  The  plaintiff  excepted 
also,  to  the  charge  of  the  court  With  regard  to  any  transactions 
between  Daniel  and  Enoch  Smith,  the  charge  was  certainly  very 
correct;  for  the  court  left  it  to  the  jury  to  decide,  whether  any,  and 
what  payments  were  made,  telling  them  at  the  same  time,  that  any 
dealings  between  these  persons,  other  than  direct  payments,  ought 
not  to  be  applied  to  the  discharge  of  the  plaintiff's  claim,  unless  so 
understood  and  intended.  If  they  were  so  understood  and  intend- 
ed, they  ought  to  be  applied  to  the  payment  of  the  plaintiff's  de- 
mand, because  her  husband  had  a  right  to  receive  satisfaction  of  it, 
either  in  cash  or  otherwise,  at  his  pleasure.  All  debts  and  choses 
in  action  belonging  to  the  wife,  may  be  reduced  into  possession  by 
the  husband,  and  then  they  become  his  property  absolutely;  or  he 
may  release  them,  or  assign  them  for  a  valueable  consideration.  But 
if  not  reduced  to  possession  by  the  husband,  they  survive  to  the 
wife;  and  considering  the  unprotected  condition  in  which  a  wife's 
property  is  placed  by  our  law,  constructive  possession  in  the  husband 
not  to  be  favoured.  The  only  difficulty  in  this  case,  is,  with 
regard  to  the  money  which  came  to  the  hands  of  Enoch  Smithy  as 
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executor  of  Daniel.     The  court  charged,  that  the  receipt  of  such 
money  by  Enoch,  would  not  operate  as  a  discharge  of  the  plain- 
tiff's claim,  unless  specially  retained  in  his  hands  for  that  purpose. 
This  instruction  to  the  jury,  was  not  so  clear  and  explicit  as  it 
ought  to  have  been.     There  was  not  a  particle  of  evidence,  of  any 
act  of  Enoch  Smith,  denoting  an  intention  to  separate  any  part  of 
the  money  received  by  him  as  executor,  and  apply  it  to  the  satis- 
faction of  his  wife's  claim.     The  evidence  was  simply,  that  he  re- 
ceived considerable  sums  of  money  as  executor.     He  settled  no  ac- 
count of  his  administration,  nor  does  it  appear,  that  he  could  have 
appropriated  any  part  of  the  assets,  to  the  payment  of  this  debt, 
without  being  guilty  of  a  devastavit.     If  he  had  settled  his  admi- 
nistration account,  paid  all  the  debts,  and  taken  a  credit  for  the 
claim  of  his  wife,  it  would  have  been  a  complete  reduction  of  it  to 
his  own  possession,  and  consequently  an  extinguishment.     But  as 
the  case  stood  on  the  evidence,  it  was  no  more  than  a  receipt  of 
money  by  Enoch  Smith,  in  the  capacity  of  executor  and  trustee 
for  those  who  were  interested  in  the  estate  of  the  testator,  and  con- 
sequently not  a  payment  of  any  particular  debt.     In  the  case  of 
Scuyler  and  others  v.  Hayle  and  wife,  5  Johns.  Ch.  Rep.  196, 
this  subject  was  fully  discussed,  and  Chancellor  KENT,  was  of  opi- 
nion, that  when  the  Iwsband  took  possession  of  the  personal  pro- 
perty of  the  testator,  and  his  wife  was  residuary  devisee,  this  was 
not  such  a  possession  as  prevented  its  surviving  to  the  wife,  be- 
cause it  was  a  possession,  not  as  husband,  but  as  executor  of  the 
will.     That  is  quite  as  strong  a  case  as  the  one  before  us;  for  al 
though  Enoch  Smith  may  have  wasted  much  of  his  brother  Da* 
nieFs  estate,  he  did  nothing  which  indicated  an  intent,  to  apply 
any  part  of  it  to  the  satisfaction  of  his  wife's  debt.     Indeed,  there 
was  one  circumstance  which  should  have  made  the  executor  of 
Daniel  Smith  very  cautious  how  he  applied  any  part  of  the  assets 
to  the  payment  of  the  money  for  which  he  was  ordered  to  give  a 
mortgage  by  the  Orphans'  Court.     He  never  did  give  such  mort- 
gage, nor  in  any  way  bind  himself  for  the  payment  of  that  money. 
And,  unless  the  mortgage  was  given,  or  the  money  paid,  no  estate 
vested  in  him  or  his  wife,  under  the  decree  of  the  court;  for  pay- 
ment of  the  moneys  or  security  by  mortgage,  was  a  condition  pre- 
cedent.    And  unless  Daniel  Smith  bound  himself  to  the  payment, 
of  which  there  was  no  evidence,  an  action  for  the  money  could  not 
have  been  maintained  against  his  executors,  by  the  children  of  J. 
J.  Wallis.     It  ought  not,  therefore,  to  have  been  left  to  the  jury, 
to  infer  satisfaction  of  the  plaintiff's  demand.     They  should  have 
been  instructed,  that  as  the  evidence  was  of  a  bare  receipt  of  money, 
as  executor,  such  receipt  did  not,  in  law,  amount  to  payment  ot 
the  money  due  to  the  plaintiff.     I  am  of  opinion,  that  the  judgment 
should  be  reversed,  and  a  venire  de  n&vo  awarded. 

Judgmeut  reversed,  aod  a  venire  facias  de  n&vo  awarded. 
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WHITING  against  JOHNSON. 

IN   ERROR. 

Where  the  court,  on  the  application  of  the  creditors  of  the  defendant,  open  a 
judgment  for  the  purpose  of  trying,  whether  the  bond  on  which  the  judgment 
was  entered,  was  not  given  in  a  contrivance  between  the  plaintiff  and  defendant, 
to  defraud  the  creditors,  it  is  not  necessary  that  the  creditors  should  be  made 
parties  to  the  suit. 

In  such  a  case,  the  declarations  of  the  defendant,  in  the  absence  of  the  plaintiff,  re- 
specting the  amount  of  the  debts  he  owed  the  plaintiff,  cannot  be  given  in  evi- 
dence by  the  creditors. 

Nor  is  a  declaration  by  the  defendant,  "  that  if  a  man  cannot  makeboth  ends  meet, 
he  ought  to  secure  something  for  his  family,"  admissible  in  evidence. 

If  a  bond  be  taken  for  more  than  the  real  debt,  with  an  intent  to  defraud  the  credi- 
tors of  the  obligor,  the  whole  bond  is  void  as  to  the  creditors. 

THIS  case  came  before  the  court  on  a  writ  of  error  to  the  Com- 
mon Pleas  of  Union  county. 

It  was  argued  in  the  Supreme  Court  by  Merrill  and  Greenough, 
for  the  plaintiff  in  error,  and  by  Lachells  and  Hepburn,  contra. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  plaintiff  in  error,  entered  judgment 
against  the  defendant,  by  virtue  of  a  warrant  of  attorney,  on  his 
bond,  in  the  penalty  of  12452  dollars  and  42  cents,  conditioned  for 
the  payment  of  6226  dollars  and  21  cents  with  interest.  ,  The  Court 
of  Common  Pleas  of  Union  county,  on  the  application  of  the  cre- 
ditors of  the  defendant,  permitted  the  judgment  to  be  opened,  for 
the  purpose  of  trying,  whether  the  bond  was  not  given,  in  a  con- 
trivance between  the  plaintiff  and  defendant,  to  defraud  the  creditors. 
Six  errors  have  been  assigned.  The  1st  is,  that  the  creditors  ought  to 
have  been  made  parties  to  the  suit.  There  is  nothing  in  this.  The 
Court  of  Common  Pleas,  might,  in  their  discretion,  have  ordered 
the  question  cf  fraud,  to  be  tried  in  a  feigned  issue;  and  perhaps 
that  would  have  been  the  most  convenient  way.  But  they  were 
not  obliged  to  do  this.  They  took  the  course  which  has  been  very 
commonly  pursued,  of  going  to  trial  with  the  original  parties,  and 
no  other,  on  the  record.  The  2d,  3d,  4th,  and  5th  errors  turn 
pretty  much  on  the  same  principle.  The  court  admitted  evidence, 
on  the  part  of  the  defendant,  of  declarations  made  by  the  defen- 
dant, respecting  the  debts  which  he  owed  the  plaintiff.  The  2d 
error,  indeed,  is  something  different  from  the  others,  for  the  de- 
claration of  the  defendant  there,  was  no  other  than  an  opinion  de- 
livered by  him,  in  the  course  of  conversation,  on  a  point  of  mora- 
lity, viz.  "  that  if  a  man  could  not  make  both  ends  meet,  he  ought 
to  secure  something  for  his  family."  A  declaration  of  this  kind 
was  a  symptom  of  incorrect  principles,  but  surely  had  no  relation 
to  the  issue  on  trial.  Even  if  it  proved  the  defendant  to  be  a  knave, 
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the  plaintiff  could  not  be  affected  by  it.  The  3d,  4th,  and  5th  er- 
rors, were  declarations  concerning  the  amount  of  the  debt  due 
from  the  defendant;  and  if  admitted,  would  have  shown,  that  the 
bond  was  taken  for  more  than  the  real  debt.  But  these  declarations 
were  made  in  the  absence  of  the  plaintiff,  nor  was  it  pretended  to 
be  shown  that  he  assented  to  them.  It  would  be  most  unjust, 
therefore,  that  they  should  be  received  as  evidence  against  him. 
This  very  point  was  decided  by  .us  in  the  case  of  Wolj  \.  Caroth- 
ers,  3  Serg.  8?  Rawle,  240. 

The  6th  error,  is  an  exception  to  the  charge  of  the  court, 
which  was,  "  that  if  the  bond  was  taken  for  more  than  the  real 
debt,  with  an  intent  to  defraud  the  creditors  of  the  obligor,  the 
whole  bond  was  void,  as  to  the  creditors."  The  counsel  for  the 
plaintiff  in  error  have  not  insisted  on  this  point,  and  indeed  they 
ought  not.  By  the  statute  of  Elizabeth,  where  the  intent  is  to  de- 
fraud creditors,  the  instrument  by  which  the  fraud  is  to  be  effected, 
is  void.  It  is  the  opinion  of  the  court,  that  the  judgment  should 
be  reversed,  and  a  venire  de  novo  awarded. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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'Hie  Lessee  of  MAUS  against  MONTGOMERY  and  others. 

IN  ERROR. 

The  plaintiff,  after  the  commencement  of  an  ejectment,  entered  into  articles  of 
agreement  with  P.,  which  recited  the  pendency  of  the  suit,  and  that  he  had  given 
to  P.  a  power  of  attorney  to  prosecute  it  to  judgment,  and  then  proceeded  to 
stutc,  that  the  plaintiff  had  agreed  to  grant,  bargain,  and  sell,  and  thereby  did 
grant,  bat-gain,  and  sell,  the  land  in  controversy  to  P.nnd  his  /i«V»,who  was  to  prose- 
'.(."  the  suit  by  virtue  of  the  power  of  attorney,  and  if  he  shoflld  be  successful, 
,-iuy  to  the  plaintiff  2000  dollars,  and  the  plaintiff  should  then  convey  the  land  to  /am 
,:i  fee;  P.  to  bear  the  expenses  of  the  suit;  but  if  the  plaintiff's  title  did  not  pre- 
>uil,  he  was  not  to  pay  the  2000  dollars,  nor  any  part  thereof.  Held,  that  this 
NVUS  an  executory  agreement,  which  did.  not  divest  the  title  of  the  plaintiff. 

The  court  are  not  bound  to  compel  a  party  to  join  in  a  demurrer  to  evidence,  con- 
sisting partly  of  •written,  and  partly  of  parol  proofs,  unless  the  party  demurring', 
concedes  all  the  facts  which  the  evidence  has  any  tendency  to  prove. 

EIGHT  bills  of  exceptions  tendered  by  the  plaintiff  below,  were  re- 
turned with  the  record  of  this  case,  on  a  writ  of  error  to  the  Court 
of  Common  Pleas  of  Columbia  county.  On  the  argument  in  this 
court,  all  were  abandoned  except  two;  to  understand  which,  it  is 
only  necessary  to  state  the  following  facts. 

The  title  of  the  plaintiff  was  founded  upon  an  application,  dated 
the  3d  of  Jlpril,  1769,  No.  2297,  in  the  name  of  Maurice  Turner, 
for  "  300  acres  of  land  in  the  forks  of  Mahoning  Creek,  about  two 
.  xr.  2  T 
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miles  from  the  north  east  branch  of  the  Susquehannah  "  A  sur- 
vey was  made  on  this  application  by  William  Scull,  deputy  sur- 
veyor, on  the  20th  of  October,  1769.  The  claim  of  the  defendants 
was  derived  from  an  application,  dated  3d  of  *ftpril,  1769,  No,  456, 
in  the  name  of  Alexander  Mi Donald,  for  "  300  acres  of  land,  si- 
tuate on  the  north  branch  of  the  Susquehannah,  and  on  the  north 
side  of  said  branch,  called  Mahoning,  adjoining  Col.  Francis's 
land,  on  the  said  north  branch,  and  about  twelve  miles  from  Fort 
Jlugusta"  The  defendants  gave  parol  evidence  to  prove,  that 
the  application  on  which  their  title  was  founded,  was  descriptive 
of  the  land  in  dispute,  and  that  the  plaintiff's  application  was  not 
so:  That  in  the  year  1771,  a  caveat  was  entered  against  the  accep- 
tance of  Turner's  survey:  That  in  the  year  1773,  possession  was 
taken  under  M'Donald's  application,  which  had  been  held  ever 
since:  That  due  diligence  had  in  all  respects  been  observed,  and 
valuable  improvement  made;  and  that  William  Scull,  the  deputy 
surveyor,  was  a  relation  of  Turner,  and  had  acted  with  partiality  in 
making  a  survey  for  him,  which  ought  to  have  been  made  for 
McDonald 

In  the  course  of  the  trial,  the  defendants,  for  the  purpose  of 
showing,  that  the  plaintiff's  title  had  been  divested  since  the  com- 
mencement of  this  action,  offered  in  evidence  articles  of  agreement, 
bearing  date  3d  of  Jlugust,  1822,  between  Philip  Maus,  the  plain- 
tiff, and  David  Pretrekin.  These  articles  recited  the  pendency  of 
the  present  ejectment,  and  the  title  under  which  the  plaintiff  claim- 
ed, and  that  Maus  had  given  to  Petrekin  a  power  of  attorney,  to 
prosecute  the  ejectment  to  judgment.  They  then  proceed  thus: 

"  Now  this  agreement  witnesseth,  that  the  said  Philip  Maus, 
for,  and  in  consideration  of  the  sums  hereinafter  mentioned,  here- 
by agrees  to  grant,  bargain,  and  sell,  and  by  these  presents  doth 
grant,  bargain,  and  sell,  unto  the  said  David  Petrekin,  his  heirs 
and  assigns,  for  ever,  all  the  above  described  tract  of  land,  (for 
which  the  aforesaid  action  of  ejectment  is  brought  against  John 
Montgomery  and  others,)  with  the  buildings,  improvements,  ways, 
woods,  waters,  water  courses,  rights,  liberties,  privileges,  heredi- 
taments, and  appurtenances  whatsoever,  thereunto  belonging  or  ap- 
pertaining, to  hold  the  same  to  the  said  David  Petrekin,  his  heirs  and 
assigns,  to  the  only  proper  use  and  behoof  of  the  said  David  Pe- 
trekin, his  heirs  and  assigns,  for  ever,  they  yielding  and  paying  as 
hereinafter  mentioned  and  reserved.  And  the  said  David  Petre- 
kin hereby  agrees,  in  consideration  of  the  above  grant,  to  pay  to 
the  said  Philip  Maus,  the  sum  of  one  dollar,  the  receipt  whereof 
is  hereby  acknowleded  by  the  said  Philip,  and  the  said  David  Pe- 
trikin  agrees  to  pay  the  said  Philip  Maus  the  further  sum  of  2000 
dollars,  on  a  final  decision  of  all  law  suits,  controversies  and  ac- 
tions respecting  the  said  land,  in  favour  of  the  said  Philip  Maus, 
between  the  said  John  Montgomery,  and  those  claiming  under  him, 
and  the  said  Philip,  and  those  claiming  under  him,  if  the  title  of 
'" 
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the  said  Philip  shall  recover,  and  hold  said  land.  And  further, 
the  said  David  Petrekin  agrees  to  pay  all  counsel  fees  for  the  above 
mentioned  suit,  and  any  other  suits  that  may  arise  respecting  the 
said  land,  and  as  attorney  of  said  Philip,  to  attend  to,  and  prose- 
cute the  same  without  pay  for  his  services  as  attorney,  out  of  said 
sum  afore-mentioned.  The  said  Philip  Maus,  his  heirs,  execu- 
tors, or  administrators,  to  make  a  good  and  sufficient  deed  or  deeds 
of  conveyance  to  the  said  David  Petrikin,  his  heirs  or  assigns,  for 
said  tract  of  land,  on  the  final  termination  of  the  suits  and  contro- 
versies aforesaid,  in  favour  of  the  said  Philip  Mavs's  title,  on  the 
payment  of  the  aforesaid  sum  of  2000  dollars;  but  if  the  title  of  the 
said  Philip  should  fail,  then  the  aforesaid  sum  of  2000  dollars,  or 
any  part  of  it,  is  not  to  be  paid  by  the  said  David  Petrekin  to  the 
said  Philip,  nor  is  the  said  Philip  to  be  accountable  for  any  coun- 
sel fees  or  services  of  the  said  David,  or  any  other  expenses  the 
said  David  may  be  at  in  the  prosecution  of  the  said  action." 

The  counsel  for  the  plaintiff  objected  to  the  evidence,  but  the 
court  admitted  it,  and  sealed  a  bill  of  exceptions. 

When  the  evidence  on  both  sides  was  closed,  the  plaintiff  de- 
murred to  the  evidence  given  by  the  defendants.  The  defendants 
declined  joining  in  the  demurrer,  and  the  court  refused  to  compel 
them  to  do  so.  This  refusal  was  the  subject  of  another  bill  of  ex- 
ceptions. 

The  questions  arising  upon  the  bills  of  exceptions  above-men- 
tioned, were  argued  by  Greenough  and  Bellas,  for  the  plaintiff  in 
error,  who  cited  Irvine  v.  Campbell,  6  Binn.  118.  Marlin  v. 
Willink,  7  Serg.  fy  Rawle,  297.  Lessee  of  Stovffer  v.  Coleman, 
1  Yeates,  393. 

Marr  and  Hepburn,  who  were  to  have  argued  for  the  defendants 
in  error,  were  stopped  by  the  court,  whose  judgment  was  deliver- 
ed by 

TILGHMAN,  C.  J.  The  defendants  produced,  and  offered  to  give 
in  evidence,  certain  articles  of  agreement  between  Philip  Maus, 
the  plaintiff,  and  David  Petrekin,  for  the  purpose  of  showing,  that 
the  plaintiff's  title  was  divested,  and  he  had  no  right  to  recover  in 
the  suit.  The  plaintiff  excepted  to  the  opinion  of  the  court,  who 
admitted  the  evidence.  The  writing,  on  its  face,  purports  to  be 
an  article  of  agreement. — It  recites,  that  this  suit  was  depending, 
and  that  the  plaintiff  had  given  Petrekin  a  power  of  attorney 
to  prosecute  it  to  judgment — It  then  goes  on  to  say,  that  the 
plaintiff  had  agreed  to  grant,  bargain  and  sell,  and  he  did  there- 
by grant,  bargain  and  sell,  the  land  in  controversy,  to  Petrt' 
kin  and  his  heirs — after  which,  it  is  said,  that  Petrekin  shall  pro- 
secute this  suit,  by  virtue  of  the  power  of  attorney  from  the  plain- 
tiff; and  if  he  shall  be  successful,  he  shall  pay  the  plaintiff  2000 
dollars,  and  the  plaintiff  shall  convey  the  land  to  him  in  fee — 
Petrekin  is  to  bear  the  expenses  of  the  suit,  but  if  the  plaintiff's 
title  does  not  prevail,  Petrekin  is  not  to  pay  the  2000  dollars,  or 
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any  part  thereof.  Now,  nothing  can  be  more  clear,  than  that  this 
was  an  executory  agreement,  notwithstanding  the  words  of  imme- 
diate grant,  inadvertantly  introduced.  We  must  take  the  whole 
writing  into  consideration,  in  order  to  judge  of  its  intent,  and  ope- 
ration. To  construe  it,  as  an  immediate  conveyance,  would  be  in 
direct  contradiction  to  the  intent  of  the  parties,  manifested  in  al- 
most every  line.  An  immediate  conveyance  would  disable  the 
plaintiff  from  recovering  in  this  suit;  whereas,  the  intent  was,  that 
the  suit  should  be  prosecuted  to  judgment  in  the  plaintiff's  name, 
and  no  money  paid,  unless  he  recpvered;  and  if  he  did  recover,  he 
was  to  execute  a  conveyance.  It  would  be  a  waste  of  time,  to 
multiply  words,  to  prove  the  intent  of  this  instrument.  And  as  to 
the  legal  operation  of  a  writing,  plainly  intended  as  an  executory 
agreement,  in  which  words  of  present  conveyance  are  inconsis- 
tently introduced,  we  have  authority  for  saying,  that  it  shall  be 
construed  as  executory,  in  the  cases  of  the  Lessee  of  Stouffer  v. 
Coleman,  1  Yeates,  393,  and  Hoover  and  others  v.  The  Lessee 
of  Gonzalus,  decided  at  the  present  term.*  There  was  error,  there- 
fore, in  the  admission  of  this  deed  in  evidence,  for  the  purpose  of 
proving  to  the  jury,  that  the  plaintiff's  right  was  transferred  to  Pe- 
trekin,  in  consequence  of  which,  he  could  not  recover  in  this  action. 
There  is  another  exception  taken  by  the  counsel  for  the  pi ain tiff. 
When  the  evidence  had  been  given  on  both  sides,  the  plaintiff  de- 
murred to  the  defendants'  evidence.  The  defendants  refused  to 
join  in  demurrer,  and  the  court  would  not  compel  them.  To  decide 
whether  the  defendants  ought  to  have  been  compelled  to  join  in  de- 
murrer, we  must  consider  the  nature  of  the  defendants'  evidence. 
The  plaintiff  claimed  under  an  application,  dated  3d  April,  1769, 
No.  2297.,  in  the  name  of  Maurice  Turner,  for  "300  acres  of 
land  in  the  forks  of  Mahoning  Creek,  about  two  miles  from  the 
north  east  branch  of  the  Susquehannah."  On  this  application,  a 
survey  was  made  by  William  Scull,  deputy  surveyor,  on  the  20th 
October,  1769.  The  defendants  claimed  under  an  application,  da- 
ted 3d  April,  1769,  No.  456,  in  the  name  of  Alexander  M'Don- 
ald,  "for  300  acres  of  land,  situate  on  the  north  branch  of  the  Sus- 
quehannah,  and  on  the  north  side  of  the  said  branch,  called  Ma- 
honing,  adjoining  Col.  Francis's  land,  on  the  said  north  branch, 
and  about  twelve  miles  from  fort  Augusta"  The  defendants  gave 
parol  evidence,  in  order  to  prove,lst.  That  their  application  describ- 
ed the  land  in  dispute.  2d.  That  the  plaintiff's  application  did  not 
describe  it.  3d,  That  they  entered  a  caveat  in  the  year  1771  against 
the  acceptance  of  Turner's  survey,  tool^  possession  in  1773,  and 
had  held  it  ever  since,  and  had  in  all  respects  prosecuted  their  claim 
with  due  diligence,  and  made  valuable  improvements.  4th.  That 
William  Scull,  the  deputy  surveyor,  being  a  relation  of  Turner's 
family,  had  acted  with  partiality,  in  making  a  survey  for  him, 
which  ought  to  have  been  made  for  M*  Donald.  Now  how  was  it 

*  Ante,  page  314. 
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possible  for  the  court  to  decide  these  things,  which  were  matters 
of  fact?  Whether  an  application  be  descriptive  of  a  certain  tract 
of  land,  is  simply  and  purely  a  matter  of  fact,  which  cannot  be  de- 
cided by  an  inspection  of  papers.  The  description  in  the  written 
application,  must  be  compared  with  the  land  which  it  is  said  to  de- 
scribe, and  this  can  be'no  otherwise  done,  than  through  the  medi- 
um of  parol  evidence.  The  defendants  had  a  right  to  appeal  to  the 
jury  for  a  decision  of  the  matters  on  which  they  rested  their  defence, 
unless  the  plaintiff  would  concede  them,  which  he  could  not  do 
without  givmg  up  his  cause.  The  defendants  offered  to  join  in  de- 
murrer, if  the  plaintiff  would  concede  the  facts  which  his  evidence 
had  a  tendency  to  prove;  and  this  they  had  a  right  to  do,  if  the  evi- 
dence offered  but  slight  ground  for  drawing  the  inference  for  which 
they  contended.  But  the  plaintiff  refused  to  make  these  concessions. 
The  court  was  right,  therefore,  in  not  compelling  the  defendant  to 
join  in  demurrer. 

DUNCAN,  J.  took  no  part  in  the  decision,  having  been  of  coun- 
sel in  the  cause. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


,  JmE  28th,  1824.] 

LODGE  and  another  against  PHIPHER  and  another. 

IX   ERBOR. 

After  a  paper  has  been  read  to  the  jury,  and  evidence  given  by  the  opposite  side, 
of  declarations  of  one  of  the  parties  to  the  suit,  as  to  where  it  was  found,  that  par- 
ty cannot  be  examined  to  prove  where  the  paper  was  found,  in  contradiction  to 
his  declarations. 

A  witness,  who,  though  a  man  of  business  and  much  conversant  with  writings,  had 
never  been  employed  in  detecting  fogeries,  cannot  be  asked  whether  papers, 
proved  to  be  in  the  handwriting  of  a  particular  person.and  a  paper  alledged  to  have 
h<_en  forged,  were  in  his  opinion  in  the  same  handwriting. 

It  seems,  that  such  a  question  would  not  be  proper,  even  to  an  expert  in  the  exami- 
nation of  writings. 

ON  a  writ  of  error  to  the  Common  Pleas  of  Northumberland 
county,  it  appeared  that  both  parties  to  this  ejectment  claimed  the 
land  in  dispute,  under  Reuben  Haines,  deceased.  The  plaintiffs 
below,  who  were  also  plaintiffs  in  error,  set  up  a  parol  contract  be- 
tween the  said  Reuben  Haines  and  Jonathan  Lodge,  deceased, 
in  proof  of  which  they  gave  in  evidence,  a  receipt  from  the  said 
Jtevben  to  the  said  Jonathan,  in  part  payment  for  the  land  in  dis- 
pute. The  defendants  asserted  that  this  receipt  was  a  forgery,  and 
a;avc  evidence  of  the  declarations  of  Jonathan  Lodge,  one  of  the 
plaintiff,  as  to  the  place  where  he  found  it  Upon  this,  Jonathan 
Lodge  was  offered  as  a  witness,  to  prove  the  place  in  which  he 
found  the  receipt,  in  contradiction  to  the  evidence  of  his  declare- 
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tions.  The  court  rejected  his  testimony,  and  the  plaintiffs  except- 
ed  to  their  opinion. 

For  the  purpose  of  proving,  that  the  receipt  subscribed  with  the 
name  of  Reuben  Haines,  had  been  forced  by  one  William  Shaw, 
deceased,  the  defendants  produced  several  papers,  which  they 
proved  were  in  Shaw's  handwriting.  They  then  called  Israel 
Pleasants,  who  stated,  that  he  had  *  been  long  in  public  offices, 
where,  they  had  a  great  variety  of  papers  to  examine,  but  not  with 
a  view  to  detect  forgeries:  That  he  was  not  much  of  an  expert: 
That  he  was  in  an  insurance  office  fourteen  years:  That  he  had 
been  in  mercantile  business  twenty  four  or  twenty  five  years:  That 
he  had  had  an  extensive  correspondence^and  was  accustomed  to  see  a 
great  deal  of  different  writing.  The  defendants'  counsel  then  pro- 
posed to  ask  Mr.  Pleasants,  as  an  expert,  whether  the  receipt  and 
the  papers  proved  to  have  been  written  by  Shaw,  were  in  the  same 
handwriting.  The  question  was  objected  to  by  the  counsel  for  the 
defendants,  but  the  court  permitted  it  to  -be  put,  and  a  bill  of  ex- 
ceptions was  tendered  and  sealed. 

Marr  and  Greenough,  for  the  plaintiffs  in  error. 

1.  The  receipt  had  been  given  in  evidence,  and  efforts  had  been 
made  to  throw  suspicion  upon  it ;  to  remove  which,  by  proof  of 
a  collateral  fact,  such  as  is  usually  proved  by  a  party,  the  witness 
was  called.     An  interested  person  is  permitted  to  prove,  to  the 
court,  a  collateral  fact,  as,  that  certain  blocks  were  the  same  which 
were  cut  from  a  certain  tree.  Lessee  of  Coxe  v.  Ewing,  4  Yeates, 
429.     A  party  may  prove,  that  he  has  searched  for  a  witness  to  a 
deed,  and  could  not  find  him.  Lessee  of  Douglass  v.  Sanderson, 
1  Yeates,  15.  Davis  v.  Houston.  2  Yeafes,  290. 

2.  In  admitting  the  testimony  of  Israel  Pleasants,  the  court 
went  further  than  had  ever  been  done  before  in  receiving  evidence. 
The  writing  of  one    paper  being  proved,  the  jury  may,  it  is 
true,  compare  the  genuine  writing  with  the  paper  in  dispute;  and 
an  expert  may  be  examined  as  to  his  opinion,  whether  a  paper  is 
written  in  a  natural  or  an  imitated  character,  but  not  whether  the 
same  hand  which  wrote  another  paper,  wrote  that  alleged  to  have 
been  forged.  The  witness  stated,  that  he  was  not  expert  in  the  busi- 
ness of  detecting  feigned  hands,  and  the  evidence  offered,  was 
merely  that  of  a  comparison  of  hands  by  an  ordinary  witness, 
which  is  inadmissible.   2  M'Nally's  Ev.  394,  4&&,  420.     1  Phil. 
Ev.  371,  372,  374.     M'Corkle  v.  Binns,  5  Binn.  344.     Rex  v. 
Cator,  4  Esp.  N.  P.  Cases,  117,  145. 

Grier  and  Bellas,  for  the  defendants  in  error.  The  rule  is,  that 
collateral  matters  may  be  proved  by  a  party,  to  the  court,  in  or- 
der to  introduce  other  evidence.  But  the  evidence  here  offered, 
was  to  \hejury,  to  rebut  evidence  which  had  been  given  of  differ- 
ent statements  made  by  the  same  witness  at  other  times.  (The 
counsel  were  told  that  they  need  not  labour  this  point. ) 

2.  The  decisions  in  England  as  to  the  proof  of  handwriting,  have 
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not  been  uniform.  This  court  is  unfettered  by  authority,  and  may 
therefore  decide  according  to  their  own  opinion.  From  the  nature 
of  the  thing,  all  evidence  of  handwriting  must  be  founded  upon  the 
opinion  of  the  witness,  drawn  from  comparison.  Before  he  gives 
testimony,  he  must  make  a  comparison|in  his  own  mind,  with  some 
standard,  and  then  give  his  opinion.  A  jury  may"  compare  writ- 
ings, 11  Muss.  Rep.  312;  and  men  of  business,  accustomed  to  sec 
a  great  variety  of  hands,  are  better  qualified  to  judge  of  the  genu- 
ineness of  writings,  than  juries  generally  are.  The  question  is, 
whether  the  opinion  of  a  person  accustomed  to  the  examination  of 
writings,  is  evidence  proper  to  be  laid  before  a  jury.  Whether  the 
witness  was  an  expert,  was  matter  for  the  court,  and  they  have  de- 
cided that  he  was.  In  1  Chitty  on  Crim.  Liiw,  506,  620,  it  is 
said,  that  the  opinion  of  persons  of  art  as  to  hand  writing,  is  to  be 
received.  And  in  M'Corkle  v.  Binns,  5  Binn.  340,  this  court 
permitted  the  jury  to  infer,  from  a  comparison  of  types,  devices, 
&c.  of  two  news  papers,  that  both  were  printed  by  the  same  per- 
son. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  The  plaintiff  is  sometimes  permitted  to  prove 
collateral  matters,  such  as  the  loss  of  a  paper,  and  the  search  that 
has  been  made  for  it.  Evidence  of  this  kind  is  generally  given  to 
the  court,  as  a  foundation  for  the  introduction  of  secondary  evi- 
dence. But  here,  the  receipt  had  been  read  to  the  jury,  and  Lodge's 
testimony  was  offered  in  chief \  in  contradiction  to  what  had  been 
sworn  by  one  of  the  defendants'  witnesses.  This  is  against  all 
principle.  There  was  none  of  that  necessity,  which  in  most  cases, 
is^tfte  reason  for  admitting  the  testimony  of  a  party  to  the  suit  If 
the  court,  before  the  paper  went  to  the  jury,  had  required  evidence 
of  the  place  where  it  had  been  found,  the  plaintiff  might  have  been, 
examined,  because,  if  he  was  the  finder,  he  would  have  been  the 
only  person  who  could  prove  where  it  was  found.  But  he  was 
offered  under  different  circumstances,  and  his  testimony  was  pro- 
perly rejected. 

There  was  another  exception  taken  by  the  counsel  for  plaintiffs. 
The  defendants  endeavoured  to  prove,  that  the  receipt  in  the  name 
of  Reuben  Haines,  was  forged  by  a  certain  William  Shaw,  deceased. 
For  that  purpose,  they  produced  several  papers,  which  they  proved 
to  be  of  Shaw's  writing,  and  then  proposed  to  ask  of  their  witness, 
Israel  Pleasants,  whether,  in  his  opinion,  the  receipt,  and  the  pa- 
pers proved  to  have  been  written  by  Shaw,  were  of  the  same  hand- 
writing. The  plaintiffs  objected  to  this  question,  but  the  court 
permitted  it.  Mr.  Pleasanls  had  been  a  man  of  business,  and  for 
many  years  president  of  an  insurance  company  in  Philadelphia. 
The  evidence  was  admitted,  on  the  ground  of  his  being  an  expert 
in  the  examination  of  writings.  This  was  giving  very  great  weight 
to  matter  of  opinion — greater,  I  think,  than  it  is  entitled  to.  The 
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witness  did  not  pretend  to  know  any  thing  of  the  writing,  either 
of  Shaw  or  Huines.  Evidence  has  been  received  in  some  counts, 
of  the  opinion  of  a  man,  (a  clerk  in  the  post  office,)  who  had  been  for 
sometime  employed  in  the  business  of  detecting  forgeries,  whether 
a  certain  writing,  shown  to  him,  was  in  a  natural  or  an  imitated 
hand.  This  was  going  full  far  enough;  and  it  has  not  been  thought 
necessary,  or  safe,  to  go  further.  But  even  on  the  principle  which 
led  to  the  admission  of  the  opinion  of  the  clerk  of  the  post  office, 
Mr.  Pleasants'  testimony  ought  to  have  been  rejected,  because, 
he  declared,  that  though  much  conversant  with  writings,  he  had 
never  been  employed  in  the  business  of  detecting  forgeries,  and 
consequently  could  not  be  supposed  to  have  that  acuteness  which 
entitles  one  to  the  name  of  an  expert.  But  supposing  him  to  have 
been  an  expert,  it  is  easier,  in  the  nature  of  the  thing,  to  discover 
that  writing  is  in  an  imitated  hand,  than  to  ascertain  a  forgery,  by 
comparing  the  genuine  writing  of  the  person  supposed  to  have 
written  it,  with  the  writing  supposed  be  forged.  In  an  imitated 
hand  there  is  generally  a  stiffness,  which  a  very  acute  observer  may 
perhaps  distinguish.  But  when  a  writing  is  forged,  the  forger  will 
endeavour  to  conceal  his  natural  hand,  so  that  the  difficulty  of 
judging  by  comparison  only,  must  be  very  great.  Mr.  Pleasants 
had  no  knowledge,  nor  did  he  pretend  to  form  any  opinion,  but  from 
the  naked  comparison  of  hands,  and  no  authority  has  been  shown 
for  the  admission  of  testimony  under  such  circumstances.  I  am  of 
opinion,  therefore,  that  it  ought  not  to  have  been  admitted.  The 
judgment  is  to  be  reversed,  and  a  venire  de  novo  awarded. 

DUNCAN,  J.  gave  no  opinion,  having  been  counsel  for  the  de- 
fendants in  error. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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WATSON  against  GILDAY. 

IN    ERROR. 

l  For  former  reports  of  this,  case,  see  2  Kerg.  4*  Rawle,  -107, 
and  5  Serg.  #  Rawle,  267.] 

An  application  on  which  a  survey  has  been  made  and  returned,  though  the  proprie- 
tor of  it  does  not  appear  to  have  pursued  his  claim  by  entering  upon  the  land,  or 
occupying  it,  or  paying  the  purchase  money  tc  the  state,  or  otherwise,  except  by 
bringing  an  ejectment  in  which  there  was  a  verdict  for  the  defendant,  is  a  sub- 
sisting title  iii  a  third  pcraon,  under  which  the  defendant  in  an  ejectment  may 
protect  himself. 

But  if  both  parties  claim  by  improvement,  and  the  plaintiff'  prove  a  settlement  of 
boundaries  between  the  defendant  and  himself  by  agreement,  the  defendant  can- 
not set  up  a  title  in  a  third  person,  to  bar  the  plaintiff's  recovery. 

i-ror  to  leave  it  to  the  jur^  to  decade,  whether  an  application,  on  which  a  sur- 
has  been  made  and  returned,  has  been  abandoned. 

Of  the  doctrine  of  abandonment: 

If  a  person,  called  to  prove  what  a  deceased  witness  testified,  slates  that  he  recol- 
lects the  amount  and  substance  of  what  the  deceased  said;  that  he  recollect*  that 
there  vat  a  cross  examination,  but  cannot  recollect  what  questions  vere  put,  he  can- 
not be  received  as  a  witness. 

Two  bills  of  exceptions,  tendered  by  the  plaintiff  in  error,  the 
defendant  below,  one  to  the  admission  of  evidence,  the  other  to  the 
charge tof  the  court,  were  returned  with  the  record  of  this  ejectment, 
on  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Lycorning 
county. 

Both  the  plaintiff  and  defendant  claimed  the  land  in  dispute  by 
settlement  and  improvement  In  the  month  of  September  or  Oc- 
tober, 1797,  the  plaintiff,  William  Gilday,  went  on  the  land, 
cleared  out  a  bottom,  cut  logs,  raised  a  house,  moved  into  it  with 
his  family,  and  continued  to  reside  there  ever  since.  The  improve- 
ment under  which  the  defendant  claimed,  was  begun  in  the  year 
1796,  by  Jonathan  Bailey,  who  cleared  laud,  built  a  cabin,  moved 
upon  the  place  with  his  family,  and  raised  corn.  Bailey  after- 
wards sold  his  improvement  to  William  M'Kee,  who  on  the  30th 
of  March,  1801,  leased  it  to  James  Alexander  for  seven  years. 
Upon  the  27th  of  March,  1804,  MKee,  by  deed,  conveyed  the 
land  to  William  and  Oliver  Watson.  It  was  alleged  by  the  plain- 
tiff, and  evidence  was  given  in  support  of  the  allegation,  that  his 
improvement  was  begun  with  the  permission  of  Bailey,  both  at 
that  time  considering  the  land  as  appropriated,  and  that  they  enter- 
ed into  a  parol  agreement  for  the  division  of  the  land  between  them. 
Whether  such  an  agreement  did  exist,  and  whether  the  land  in  dis- 
pute was  situated  within  the  part  allotted  to  Gilday  by  the  agree- 
ment, were  facts  which  the  court  left  to  the  jury. 

For  the  purpose  of  showing  title  in  a  third  person,  the  counsel 
for  the  defendant,  offered  in  evidence  an  application  of  the  3d  of 
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Jipril,  1769,  No.  2516,  in  the  name  of  Jane  Little,  for  300  acres, 
on  the  east  side  of  Ly coming  Creek,  about  one  and  a  half  miles 
from  the  west  branch  of  the  Susquehannah.  Upon  this  applica- 
tion, a  survey  was  made  on  the  8th  of  June,  1769.  of  255  acres, 
and  30  perches,  by  William  Scull,  the  deputy  surveyor.  The 
land  in  dispute  was  included  in  this  survey,  which  was  returned 
into  the  land  office.  To  the  admission  of  this  evidence,  the  coun- 
sel for  the  plaintiff  objected,  but  the  court  overruled  the  objection. 
The  counsel  for  the  plaintiffs  afterwards  offered  in  evidence  the  re- 
cord of  an  ejectment  brought  by  Esther  Coxe  and  others,  executors 
of  John  Coxe,  deceased,  against  William  Benjamin,  James  Alex- 
ander, and  William  Gilday,  in  which  the  plaintiffs  claimed  the 
land  in  dispute,  under  the  application  of  Jane  Little.  The  cause 
was  tried  in  February,  1811,  and  the  defendants  had  a  verdict.  An 
objection  was  made  by  the  counsel  for  the  defendants  to  the  admis- 
sion of  the  evidence,  but  the  court  permitted  it  to  be  given,  upon 
which,  an  exception  was  taken  to  their  opinion.  It  was  proved 
by  Robert  M'Clure,  Esq.  that  the  plaintiffs  in  that  suit  failed, 
in  consequence  of  being  unable  to  show  a  deed  from  Jane  Little 
to  John  Coxe. 

Charles  Reeder,  who  had  been  examined  on  a  former  trial  of 
this  cause,  being  dead,  William  Mahoffy  was  called  by  the  plain- 
tiff, to  prove  what  he  then  testified,  respecting  a  particular  line  and 
corner,  made  between  the  plaintiff  and  M'Kee.  Mahoffy  stated, 
that  he  could  not  say  the  exact  words,  but  recollected  the  amount 
and  substance  of  what  he  swore.  He  recollected  there  was  a  cross 
examination,  but  could  not  remember  what  questions  were  put,  but 
if  the  parties'  questions  were  put,  it  was  likely  he  could  recollect 
some  of  them.  The  counsel  for  the  defendant  objected  to  the  evi- 
dence, but  the  court  admitted  it,  and  sealed  a  bill  of  exceptions. 

In  their  charge,  the  court  instructed  the  jury,  that  Jane  Little. 
had  a  better  title  to  the  land  in  dispute,  than  either  the  plaintiff  or 
the  defendant,  unless  from  the  great  length  of  time  she  had  ne- 
glected to  pursue  her  claim,  it  might  be  presumed  to  have  been 
abandoned,  or  lost  by  the  operation  of  the  statute  of  limitations,  for 
such  parts  of  the  tract  as  the  plaintiff  or  defendant  had  adverse  pos- 
session of,  for  twenty-one  years:  That  if  the  title  of  Jane  Little  was 
considered  as  an  existing  title,  it  would  bar  the  recovery  of  the 
plaintiff,  as  he  had  never  been  in  possession  of  the  land  in  contro- 
versy, and  could  not  claim  it  by  the  statute  of  limitations:  That 
there  was  no  evidence  that  Jane  Little  had  ever  paid  the  common- 
wealth for  this  land,  and  if  the  jury  believed,  that  from  the  neglect 
to  pursue  her  claim  since  1769,  by  making  entry  upon  the  land, 
occupying  it,  or  paying  the  purchase  money  to  the  state,  or  in  any 
other  way  claiming  the  land,  (except  by  the  ejectment  brought 
under  her  title  by  the  heirs  of  Coxe,  in  which  the  present  claimants 
obtained  a  verdict,)  she  had  abandoned  her  claim,  the  land  would 
then  return  to  the  commonwealth,  and  be  open  to  improvers  j  and 
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that,  if  her  claim  could  be  considered  in  this  light,  it  would  be  ne- 
cessary for  the  jury  to  inquire  into  the  validity  of  the  respective 
'  laims  of  the  plaintiff  and  the  defendant. 

The  counsel  for  the  defendant  excepted  to  the  charge  of  the  court; 
and  the  verdict  being  for  the  plaintiff,  a  writ  of  error  was  pur- 
chased. 

On  the  argument  in  this  court,  Hepburn  and  Greenough,  for 
the  plaintiff,  contended,  that  the  Court  of  Common  Pleas  had  er- 
red in  admitting  the  testimony  of  William  Mahoffy:  in  support  of 
which  they  cited,  Phill.  Ev.  215.  4  Serg.  fy  Rawle,  205. 

2,  That  the  court  erred  in  leaving  it  to  the  jury  to  decide, 
whether  the  title  of  Jane  Little  was  subsisting  or  had  been  aban- 
doned. To  this  point  they  cited,  Woods  v.  Galbreath,  2  Yeates, 
306.  Cox  v.  Cromwell,  3  Binn.  118.  White  v.  Kyle,  1  Serg. 
8f  Rawle,  521.  Biddle  v.  Dougal,  5  Binn.  149. 

Campbell  and  Bellas,  for  the  defendant  in  error,  referred  to 
C 'luggage  v.  Duncan,  1  Serg.  4*  Rawle,  119.  Lilly  v.  Pas- 
chal's  Executors,  2  Serg.  fy  Rawle,  398.  Phillips  \.  Shaffer, 
5  Serg.  4*  Rawle,  215.  Lowrey  v.  Gibson,  2  Yeates,  81.  Ewing 
v.  Barton,  2  Yeates,  318. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN  J.  The  claims  of  both  parties  arise  from  the  same 
source,  settlement  on  a  piece  of  land  of  160  acres,  supposed  to  have 
remained  unappropriated.  They  depended  not  on  priority  of  settle- 
ment only,  but  an  adjustment  of  boundaries,  and  an  agreement  for 
consentiblc  lines;  a  very  usual  and  useful  course  pursued  by  origi- 
nal settlers,  and  which  courts  of  justice  have  always  countenanced, 
on  this  imperfect  and  inchoate  right.  It  was  on  the  existence  and 
validity  of  such  agreement,  the  merits  of  the  controversy  between 
these  parties  depended.  The  introduction  of  John  Coze's  claim, 
under  the  location  and  survey  returned  of  Jane  Little,  was  a  colla- 
teral matter;  neither  party  claimed  under  it;  both  declined  it;  and 
in  ejectment  by  Coxe's  executors  against  the  Gildays,  many  years 
ago,  there  was  a  verdict  for  the  defendants,  since  which  there  have 
been  no  further  proceedings.  It  is  a  general  rule  in  ejectment,  that 
the  defendant  may  show  an  outstanding  title  in  a  third  person,  and 
and  so  protect  his  possession ;  but  it  must  be  a  subsisting  one.  It 
subsists  wherever  the  proprietor  could  sustain  an  ejectment  And 
there  are  exceptions  to  this  rule;  landlord  and  tenant,  and  other 
subsisting  relations  between  the  plaintiff  and  the  defendant,  as  trus- 
tee and  cestui  que  trust.  So,  it  is  a  rule,  that  one  having  a  prior 
possession,  may  recover  in  ejectment.  2  Saund,  112.  So, 
where  one  comes  into  possession  under  a  title  from  B.,  he  cannot 
gainsay  that  title  against  a  plaintiff  who  claims  by  the  same  title, 
by  setting  up  a  prior  grant  in  a  third  person.  10  Johns.  292.  So, 
one  who  is  under  a  contract  for  sale,  is  quasi  tenant,  and  cannot 
object,  that  the  vendee  had  no  title  in  ejectment  against  him  by  the 
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vendee.  18i7b/ms.94.There  is  another  prineiple,that  where  theplaintiff 
and  defendant  deduce  their  title  from  the  same  source,  it  is  not  ne- 
cessary to  go  further  back  than  that  source.  I  think  this  title  of  Coxe 
should  have  been  left  to  the  jury,  with  the  instruction,  that  if  they 
found  a  scrambling  occupation,  by  Watson  and  Gilday, and  that  for 
the  sake  of  peace,  they  agreed  to  settle  the  boundaries,  and  the 
boundaries  they  thus  agreed  to,  were  ascertained  by  proof,  then, 
Watson  should  not  be  permitted  to  set  up  Coxe's  outstanding 
title.  Their  possessory  rights,  and  their  controversies  inter  sc, 
were  to  be  deduced  by  a  justcomparison  of  their  equitable  pretences, 
and  settlement  of  boundaries,  and  neither  should  call  in  a  foreign 
title  to  defeat  the  other.  The  action  itself,  is  but  possessory, 
and  the  possession  is  alleged  to  be  a  mixed  one,  to  be  regulated  by 
their  own  agreements.  But  I  by  no  means  agree  to  the  doctrine  of 
abandonment,  or  leaving  it  to  a  jury  to  presume  an  abandonment 
of  a  location  surveyed  and  returned.  Abandonment  is  a  term  very 
often  misapplied,  and  I  know  nothing  more  destructive  of  the  se- 
curity of  titles,  than  leaving  it  to  a  jury  to  presume  an  abandon- 
ment of  such  a  title.  Abandonment  does  not  apply  to  such  a  case.  A 
man  may  abandon  his  settlement,  and  that  abandonment  may  be  of 
such  a  cast,  as  that  the  court  may  decide  it  as  a  matter  of  law, 
independent  of  thestatutary  pro  visions  of  Imitation,  as  to  seven  years; 
because  continuity  of  actual  residence  and  possession,  is  the  very 
vital  principle  of  this  right,  and  is  a  part  of  its  legal  definition. 
Hence  it  is  determined,  that  settlements  must  not  have  the  smallest 
cast  of  abandonment.  The  abandonment  then,  is  not  constructive, 
but  absolute;  a  dereliction  of  the  possession,  which  amounts  to  a 
surrender  of  the  pre-emption  right,  unless  this  dereliction  is  ac 
counted  for  by  some  extraordinary  occurrence  ,as  being  dispossessed 
by  force,  and  an  immediate  prosecution  of  the  right,  or  prosecution 
within  some  reasonable  time,  or  being  driven  off  by  the  public 
enemy.  Where  a  location  is  not  followed  up  by  a  survey  in  a  rea- 
sonable time,  this  is  constructive  abandonment,  and  may  be  de- 
cided as  matter  of  law  by  the  court;  and  where  there  is  an  in- 
tervening right  before  a  survey,  this  imperfect  right,  and  inception 
of  title,  may  be  considered  as  relinquished,  or  in  other  words, 
abandoned. 

So,  under  particular  circumstances,  where  a  survey  has  been 
made  andnotreturned,  and  no  survey  ing  fees  paid;  no  act  done  by  the 
owner;  no  money  paid  on  the  location,  this  might  likewise  be  con- 
sidered as  an  abandonment.  This  doctrine  was  essential  to  a  new 
country,  which,  in  the  case  of  these  imperfect  rights,  required  an 
active  pursuit,  and  this  the  law  required.  Where,  after  the  pre- 
sumed abandonment  other  rights  have  been  fixed,  this  might  be 
consided  constructive  abandonment,  but  where  the  survey  was 
duly  made,  certainly  where  duly  made  and  returned,  this  prin- 
ciple would  not  apply  ;  no  one  could  be  deceived,  the  land 
could  not  be  considered  as  vacant  and  unoccupied,  and  any 
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neglect  in  perfecting  the  title,  was  a  matter  solely  between  the 
proprietaries,  (since  the  state)  and  the  holder  of  the  warrant  or 
application,  with  which,  persons  who  are  not  aggrieved  had 
nothing  to  do.  The  state  has  extended  the  time  of  payment 
by  law,  and  has  passed  laws  for  the  recovery  of  the  purchase 
money  of  land  so  held  by  location  and  survey.  A  location  will* 
a  survey  returned,  is  as  to  all  the  world  but  the  state,  in  Pennsyl- 
vania, the  legal  title,  with  all  the  incidents  of  the  legal  title",  and 
all  the  right  and  benefit  flowing  from  it.  A  man  does  not  forfeit 
his  title,  where  he  has  committed  no  actual  fraud  against  the  te- 
nant, either  by  not  bringing  suit,  or  resting  after  one  verdict 
against  him,  if  the  delay  was  for  a  less  time  than  that  prescribed  by 
the  act  of  limitations.  To  say  that  he  would,  is  to  set  up  a  limita- 
tion contrary  to  the  law.  Delay  is  not  fraud;  it  may  be  negligence, 
which  the  law  permits,  if  not  protracted  beyond  a  prescribed  period 
of  twenty-one  years.  I  do  not  see  any  other  ground  for  presuming  a 
fraud,  than  what  arises  from  the  delay  in  instituting  the  action,  and 
there  was  no  fraud  in  that.  These  principles  governed  in  Wood's 
Lessee  v.  Galbreath,  2  Yeates,  306,  and  in  Cox  v.  Cromwell,  3 
Sinn.  114;  and  again,  in  White  and  another  v.  Kyle's  Lessee  1 
Serg.  4*  Rawle,  517,  where  two  trials,  verdicts  and  judgments  in 
ejectment,  and  seventeen  years  acquiescence,  were  held  not  to  be  a 
bar.  Such  an  acquiescence  might  be  a  bar  where  there  was  actual 
fraud  committed  by  a  party:  as  by  encouraging  a  defendant  to  im- 
prove, by  holding  out  to  him  a  determination  not  to  prosecute  hi? 
claim  farther,  or  encouraging  a  stranger  to  buy.  But  mere  delay 
could  not  postpone;  it  must  be  some  particular  act  of  fraud,  or  frau- 
dulent connivance.  But  the  position  of  the  court,  "that  if  the  jury 
believe,  that  Jane  Little  neglected  to  pursue  her  claim  from  1769, 
by  making  entry  upon  the  land,  occupying  it,  or  paying  the  state 
for  it,  or  in  any  other  way  claiming  the  land,  as  here  (except  the 
ejectment,  which  was  brought  years  past,  by  the  heirs  of  John 
Coxe,  who  claimed  under  Jane  Little,  and  were  defeated  by  the 
present  claimants, )  she  has  abandoned  her  claim,  and  the  land 
would  then  return  to  the  commonwealth,  and  be  open  to  im- 
provers," has  no  foundation  in  law,  and  is  in  my  view,  pregnant 
with  most  mischievous  consequences,  removing  the  land  marks  of 
property.  This  is  setting  up  a  new  limitation,  contrary  to  positive 
law ;  and  where  the  contracting  parties,  the  state,  and  the  appli- 
cant, have  come  to  terms,  with  respect  to  payment;  where  the 
credit  has  been  extended  by  acts  of  the  legislature,  and  where 
in  giving  the  extension,  they  had  added  their  own  terms,  by  charg- 
ing interest  on  interest  after  a  certain  period,  to  say,  that  not- 
withstanding all  this,  the  land  reverted  back  to  the  state, 
where  the  state  has  dispensed  with  the  conditions  of  payment  as 
to  time,  and  still  will  grant  the  patent,  and  take  a  mortgage,  paya- 
ble by  instalments  for  the  security,  would  be  a  violation  of  the  pub- 
lic faith,  and  contrary  to  their  own  positive  enactments.  What  i<> 


342  SUPREME  COURT 

(Watsons.  Gilday.) 

it  to  Gilday  or  Watson,  whether  Jane  Little  has  paid  her  pur- 
chase money  to  the  state  or  not?  It  was  a  matter  between  the  state 
and  her,which  the  state  has  regulated  by  law.andon  the  non-payment, 
and  non-settlement  of  the  land,  it  does  not  become  derelict,  open 
to  the  first  man  who  chooses  to  take  possession  of  it.  There  was 
error  in  this  part  of  the  charge,  for  if  the  jury  did  not  believe,  that 
the  plaintiff  had  made  out  his  case,  as  to  this  amicable  adjustment 
between  him  and  the  defendant,  h$r  this  agreement  respecting  the 
lines,  the  defendant  could  show  this  subsisting  title  in  Jane  Little. 
There  was  likewise  error  in  admitting  Mahoffy's  evidence,  as 
to  the  testimony  given'  by  Reeder  on  a  former  trial;  for  though  it 
be  true,  that  if  a  witness,  examined  on  a  former  trial  between  the 
same  parties,  and  where  the  same  point  is  in  issue  on  a  second  trial 
or  action,  be  since  dead,  what  he  swore  on  that  former  trial  may 
be  proved,  by  any  one  who  heard  him,  yet  this  is  evidence  from 
necessity.  The  law  of  England  is  very  strict,  and  requires  that 
the  person  called  upon  to  prove  what  a  deceased  witness  said, 
should  undertake  to  repeat  precisely  his  very  words,  and  not  mere- 
ly to  swear  to  their  effect.  We  have  relaxed  that  strictness, 
and  admitted  a  witness  who  would  undertake  to  give  evidence  of 
the  substance;  but  in  that,  there  must  be  no  equivocation  or  ambi- 
guity. The  reason  why  such  evidence  is  admitted  at  all,  is  be- 
cause the  parties  to  the  suit  are  the  same,  the  point  in  issue  the 
same,  and  an  opportunity  was  given  for  cross  examination.  If 
there  was  a  cross  examination,  the  witness  should  be  prepared  to 
state  what  that  was,  for  the  cross  examination  might  have  explain- 
ed what  he  swore  to,  on  the  direct  examination.  He  cannot  recol- 
lect the  questions  that  were  put  in  the  cross  examination:  he  re- 
collects there  was  a  cross  examination,  but  what  it  was,  he  has  no 
recollection  of.  This  was  but  a  partial  account  of  what  the  first 
witness  swore,  and  is  a  dangerous  kind  of  evidence,  on  which  no 
indictment  for  perjury  would  lie.  The  whole  that  was  given  in 
evidence  on  the  point  in  issue  to  which  he  was  examined,  in  the 
words  of  the  deceased  witness,  or  its  whole  substance,  without 
garbling,  the  witness  from  his  recollection  must  state,  or  he  cannot 
be  heard. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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MAXWELL  and  Wife  against  ALLISON. 

IN  ERROR. 

A  mother  cannot  maintain  an  action  of  slander,  for  calling  her  daughter  a  bastard, 

there  being  no  colloquium  of  the  mother. 
Of  the  natvire  and  office  of  an  innuendo. 

THIS  was  a  writ  of  error  to  the  Common  Pleas  of  Mijfl'm  county, 
in  an  action  of  slander,  in  which  the  plaintiffs  in  error,  John  Max- 
well,  and  Mary  his  wife,  were  plaintiffs,  and  John  JUlison  defen- 
dant. 

The  declaration  contained  three  counts,  the  first  of  which, 
laid  the  words  to  have  been  spoken  "of,  and  to  one  Nancy  Max- 
well, the  legitimate  daughter  of  the  said  John  Maxwell,  and  Mary 
his  wife,"  in  the  following  manner:  "You,  (the  said  Nancy  Max- 
well meaning,)  are  a  bastard;  (thereby  insinuating  and  intending  to 
have  it  understood  and  believed  by  all  the  good  citizens  so  i 
ing  him,  the  said  John  •/1/lison,  proclaim  and  speak  the  said  false, 
feigned,  and  scandalous  words,  that  the  said  Nancy  Maxwell  was 
a  bastard,  and  that  the  aforesaid  Mary,  the  wife  of  the  said  John 
Maxwell,  had  committed  the  crime  of  adultery  and  incontinence)." 

The  second  count  laid  the  words  thus:  "She,  (the  said  Nancy 
jMaxwcll,  the  legitimate  daughter  of  the  said  John  Maxwell  mean- 
ing,) is  a  bastard;  (thereby  insinuating,  and  intending  to  have  it 
understood,  by  all  persons  hearing  the  same,  that  the  said  Nancy 
Maxwell  was  a  bastard,  and  not  the  legitimate  daughter  of  the  said 
Mary,  and  that  the  said  Mary  had  been  guilty  of  the  crime  of  in- 
continence and  adultery)." 

In  the  third  count  the  words  were  laid  as  spoken,  "of,  and  con- 
cerning Nancy  Maxwell,  the  legitimate  daughter  of  the  said  John, 
Maxwell,  and  Mary  his  wife,"  thus:  "I,  (the  said  John  Allison 
meaning,)  have  called  her,  (the  said  Nancy  meaning,)  a  bastard, 
and  she  is  a  bastard,  and  I  have  said  nothing  but  what  I  can  main- 
tain; (meaning  thereby,  that  the  said  Nancy  Maxwell  was  a  bas- 
tard, and  that  the  said  Mary  Maxwell,  the  mother  of  the  said 
Nancy,  had  been  guilty  of  the  crime  of  incontinence  and  adultery, 
and  that  the  said  John  Jlllison  could  maintain  the  same)." 

On  the  trial  of  the  cause,  several  bills  of  exceptions  were  taken 
by  the  plaintiffs  counsel  to  the  opinion  of  the  court  below,  in  the 
admission  and  rejection  of  evidence,  which  were  returned  with  the 
record  to  this  court,  and  argued  by  Carothers  and  Hale,  for  the 
plaintiffs  in  error,  and  by  Burnside,  for  the  defendant  in  error;  but 
as  the  cause  was  decided  on  grounds  wholly  independent  of  them, 
they  are  not  here  stated. 
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The  opinion  of  th^  court  was  delivered  by 

DUNCAN,  J.  Whatever  may  have  been  the  errors  of  the  court 
in  the  admission  and  rejection  of  evidence,  still,  if  the  plaintiffs,  in 
their  declaration,  have  set  out  no  legal  cause  of  action,  if  the  words 
laid  are  not  actionable,  if  they  never  could  obtain  a  judgment 
against  the  defendant,  the  judgment  must  stand  affirmed.  The 
words  laid  in  this  declaration,  are  clearly  not  actionable.  They 
were  not  spoken  of  the  plaintiffs;  to  the  person  to  whom  they  were 
addressed,  they  imputed  no  crime,  they  exposed  her  to  no  pun- 
ishment. It  might  be  considered  a  misfortune  to  her  to  be  esteemed 
a  bastard,  but  it  did  not  impute  to  her  any  moral  turpitude,  nor  any 
crime  subjecting  her  to  indictment  or  punishment.  If  any  tempo- 
ral damage  had  been  stated  to  have  been  occasioned  by  speaking 
the  words,  as  the  danger  of  losing  a  situation,  the  action  might  have 
been  sustained.  The  mother  of  Nancy,  to  whom  want  of  chastity 
was  imputed,  might  be  said  to  be  charged  with  adultery  or  forni- 
cation. But  the  words  were  not  spoken  of  her.  If  this  meaning 
could  be  rendered  certain,  it  could  not  be  by  means  of  an  innuen- 
do, but  must  have  been  by  way  of  averment  or  colloquium.  If  the 
person  to  whom  the  words  relate,  be  not  described  with  certain- 
ty, but  require  some  extrinsic  fact  to  render  them  so,  this  is  not 
the  office  of  an  innuendo.  The  intention  to  have  it  understood, 
that  Mary  Maxwell,  the  plaintiff,  had  been  guilty  of  the  crime  of 
incontinence  and  adultery,  because  the  defendant  said  Nancy,  her 
daughter,  was  a  bastard,  is  not  an  averment  of  a  fact,  on  which  issue 
could  be  taken,  nor  is  it  susceptible  of  proof;  and  there  was  no  collo- 
quium at  the  time  of  publishing  the  words,  that  they  were  spoken 
of  her.  Where  a  person  is  so  ambiguously  alluded  to,  as  that  with- 
out the  aid  of  extrinsic  facts,  the  identity  is  not  ascertained  there  by 
the  introduction  of  proper  averments  and  a  colloquium,  the  words 
may,  notwithstanding  be  rendered  sufficiently  certain  to  maintain  an 
action.  Van  Vechten  v.  Hopkins,  5  Johns.  223.  Cheethamv. 
Tillotson,  Id.  430.  An  innuendo  cannot  supply  the  place  of  a 
colloquium;  nor  is  an  innuendo  capable  of  proof.  But  where  an 
innuendo  and  colloquium  introduce  extrinsic  matter,  that  is  a  pro- 
per subject  of  proof.  The  true  rule  is,  that  where  words  do  not 
in  themselves  virtually  convey  the  meaning  imputed  to  them,  or 
where  they  refer  to  some  extrinsic  matter,  to  make  them  actionable, 
it  must  not  only  be  predicated,  that  the  said  matter  exists,  but  that 
the  words  were  spoken  of  and  concerning  that  matter,  and  this  is 
matter  of  fact,  to  be  decided  by  a  jury.  1  Saund,  243.  Innu- 
endo, means  nothing  more  than  id  est,  scilicet,  or  meaning  as 
aforesaid;  explanatory  of  a  subject  matter  sufficiently  expressed 
before;  as,  such  a  one,  meaning  the  defendant;  or,  such  a  subject, 
meaning  the  subject  in  question.  But  as  it  is  only  received  as  a 
word  of  explanation,  it  cannot  extend  to  the  sense  of  the  words, 
beyond  their  own  meaning.  Unless  something  is  put  in  the  record 
for  it  to  explain,  there  is  nothing  to  throw  light  on  the  innuendo, 
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nor  has  it  connection  with  any  part  of  the  declaration.  It  stands 
alone,  without  any  support,  and  implies  no  charge  to  the  plain- 
tiff,  Mary,  personally. 

Judgment  affirmed. 


,  JCHE  28,  1824.] 
KELLY  against  The  COMMONWEALTH. 

IN    ERROR. 

The  obstruction  of  a  highway  is  indictable  at  common  law,  and  not  under  the  act  of 
assembly  of  6th  of.tyrit,  1802  ;  which  inflicts  an  additional  punishment  for  a  dis- 
tinct offence,  viz:  for  not  removing  the  nuisance  on  notice  from  the  supervisors 
of  the  township.  In  a  prosecution,  therefore,  for  running  a  fence  across  a  pub- 
lie  road,  it  is  not  necessary  to  prove,  that  notice  to  remove  it,  and  repair  the  da- 
mage, was  given  by  the  supervisors  to  the  defendant. 

THE  plaintiff  in  error,  William  C.  Kelly,  was  indicted  in  the 
Court  of  Quarter  Sessions  of  Mifflin  county,  for  a  nuisance,  in  ob- 
structing the  highway,  by  erecting  a  fence  across  it.  The  jury  re- 
turned a  special  verdict,  by  which  they  found,  that  no  notice  had 
been  given  to  the  defendant  by  the  supervisors  of  the  township  to 
remove  the  nuisance,  or  repair  the  damage  ;  and  if  the  defendant 
could  be  legally  convicted  without  such  notice,  they  found  him 
guilty;  otherwise  not  guilty. 

The  opinion  of  the  Court  of  Quarter  Sessions  being,  that  upon 
the  facts  found,  the  indictment  might  be  sustained,  the  record  was 
removed  to  this  court  by  writ  of  error. 

Hale,  for  the  plaintiff  in  error,  argued,  that  as  penal  laws  were  to 
be  strictly  construed,  and  the  fifteenth  section  of  the  act  of  6th  of 
April,  1802,  Purd.  Dig.  591,  imposed  a  penalty  on  the  offender 
for  not  removing  the  nuisance,  or  repairing  the  damage,  upon  re- 
ceiving notice  from  the  supervisor  of  the  proper  township,  proof  of 
such  notice,  was  necessary  to  support  the  indictment 

Alexander,  for  the  commonwealth,  contended,  that  the  offence 
charged,  did  not  fall  within  the  act  of  6th  of  April,  1 802,  which 
related  only  to  roads  laid  out  by  order  of  the  Court  of  Quarter  Ses- 
sions, while  the  road  in  question  was  laid  out  by  virtue  of  an  act 
of  assembly.  And  further,  that  this  act  was  intended  to  punish,  not 
the  erection  of  a  nuisance,  but  the  not  removing  it.  The  offence 
for  which  the  plaintiff  in  error  was  indicted,  was  a  nuisance  at  com- 
mon law. 

The  opinion  of  the  court  was  delivered  by 
TILGHMAN,  C.  J.     This  is  an  indictment  for  a  nuisance,  in  ob- 
structing a  highway  in  the  county  of  Mifflin,  by  running  a  fence 
VOL.  XL  2X 
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across  it.  The  jury  found,  that  no  notice  had  been  given  to  the 
defendant  by  the  supervisors  of  the  township,  to  remove  the  nui- 
sance, or  repair  the  damage,  and  submitted  to  the  court,  whether, 
under  these  circumstances,  he  was  guilty,  or  not.  His  counsel  con- 
tend, that  he  is  not  guilty,  and  rely  on  the  15th  section  of  the  act 
of  6th  ofrfpril,  1802;  (3  Sm.  L.  512,)  by  which  it  is  enacted,  that 
if  any  person  shall  obstruct  any  highway,  or  commit  any  nuisance 
thereon,  "  by  felling  trees,  making  fences,  or  turning  the  road,  or 
by  any  other  way,  whereby  the  road  or  highway  may  suffer  da- 
mage, and  do  not,  on  notice  given  by  the  supervisor  of  the  proper 
township,  remove  the  nuisance,  or  repair  the  damage  forthwith, 
he  shall,  for  every  such  offence,  be  fined  in  a  sum  not  exceeding 
40  dollars,  nor  less  than  10  dollars,  as  the  case  may  require,  to  be 
recovered  before  one  of  the  nearest  justices  of  the  peace  of  the  pro- 
per county,"  &c.  And  by  the  act  of  28th  of  March,  1808,  (4  Sm. 
L.  531,)  the  several  Courts  of  Quarter  Session,  are  vested  with  con- 
current jurisdiction  with  the  justices  of  the  peace. 

The  obstruction  of  a  highway  is  an  offence  at  common  law,  which 
the  act  of  *flpril,  1802,  did  not  extinguish,  but  inflicted  an  addi- 
tional punishment,  for  a  distinct  offence,  viz:  for  not  removing  the 
nuisance  on  notice  from  the  supervisors.  The  erection  of  a  fence, 
is  one  thing,  and  the  hot  removing  it,  on  notice,  another.  And  it 
was  for  the  punishment  of  the  latter,  that  the  act  of  assembly  was 
made.  But  it  is  inconceivable,  that  it  was  intended  to  do  away  the 
offence  of  a  nuisance,  in  all  cases  where  the  offender  had  not  ne- 
glected to  remove  it,  on  notice  ;  because  inconvenience  might  be 
experienced,  from  the  running  of  fences,  or  falling  of  trees  across 
a  road,  before  the  supervisors  came  to  the  knowledge  of  it,  and  in 
such  cases,  the  offenders  ought  not  to  escape  punishment,  although 
they  removed  the  nuisance  on  notice  from  the  supervisors.  It  is 
the  opinion  of  the  court,  that  the  offence  at  common  law  remains, 
and  the  punishment  inflicted  by  the  act  of  assembly  is  cumulative, 
or  rather,  it  is  a  punishment  for  a  different  offence. 

The  judgment  of  the  Court  of  Quarter  Sessions  is  affirmed. 
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SCOTT  against  GALLAGHER  and  another 

IX   ERROR. 

The  omission  to  state,  in  a  certificate  of  the  acknowledgment  of  a  deed,  that  the 
person  before  whom  the  acknowledgment  was  made,  was  a  justice  of  the  peace 
of  the  county  in  which  the  land  was  situated,  docs  not  render  the  certificate  void. 
It  may  be  supplied  by  parol  proof,  that  he  was  an  acting  justice  of  the  peace  at 
the  time  the  acknowledgment  was  taken. 

Where  the  hand  writing  of  a  deceased  subscribing  witness  to  a  deed  has  been  proved, 
the  court  has  no  right  itself  to  examine  witnesses,  and  on  a  belief,  that  the  in- 
strument is  forged,  withdraw  it  from  the  jury. 

If  a  deed,  purporting  to  be  by  husband  and  wife,  of  the  husband's  lands,  be  proved, 
by  proof  of  the  handwriting  of  a  deceased  subscribing  witness,  it  vests  the  title 
in  the  grantee,  notwithstanding  the  signature  of  the  wife  is  forged. 

EJECTMENT  in  the  Common  Pleas  of  Mijfflin  county,  in  which 
James  Scott  was  plaintiff,  and  Lydia  Gallagher  and  James  Hor- 
rell  defendants. 

After  having  shown  title  to  the  land  in  dispute  in  Joshua  Smith, 
the  plaintiff  offered  in  evidence  a  deed,  dated  5th  of  February, 
1777,  from  the  said  Smith  to  Joseph  Cookson.  The  defendants' 
counsel  objected  to  its  being  read,  upon  which,  the  counsel  for  the 
plaintiff  called  John  Oliver,  Esq.  to  prove  the  handwriting  of  Sa- 
muel Lyon,  Esq.  before  whom  the  deed  purported  to  have  been 
acknowledged,  and  also  to  prove,  that  Mr.  Lyon  was  an  acting 
justice  of  the  peace.  The  defendants'  counsel  opposed  the  admis- 
sion of  this  testimony,  but  the  court  directed  the  witness  to  be 
sworn,  who  stated,  that  he  had  often  seen  Samuel  Lyon  write; 
that  he  knew  his  handwriting,  and  believed  that  which  was  shown 
to  him,  to  be  his  handwriting.  He  added,  that  he  knew  Mr. 
Lyon  was  an  acting  justice  of  the  peace,  at  the  time  the  acknow- 
ledgment purported  to  have  been  taken.  The  deed  was  then 
read  to  the  jury  without  further  opposition.  The  plaintiff,  after 
this,  offered  in  evidence  an  exemplification  of  a  deed  from  the  said 
John  Cookson  to  Thomas  Gallagher,  dated  2d  of  January,  1782, 
recorded  1st  of  July,  1794,  which  was  objected  to  by  the  counsel 
for  the  defendants,  on  the  ground,  that  no  authority  appeared  in 
the  person  by  whom  the  acknowledgment  was  taken.  The  ac- 
knowledgment was  in  these  words: 

"  The  third  day  of  January,  A.  D.  1782,  before  me  came  Joseph 
Cookson,  and  Priscilla  his  wife,  above-mentioned,  and  acknow- 
ledged the  above-written  indenture  to  be  their  act  and  deed,  and 
desired  the  same  might  be  recorded  as  such,  the  said  Priscilla 
thereunto  voluntarily  assenting,  she  being  of  full  age,  separate, 
apart  from  her  husband,  by  me  examined,  and  the  contents  there- 
of unto  her  fully  made  known.  Given  under  my  hand  and  seal,  the 
day  and  year  aforesaid." 

"CHURCH  Cox."     ffeaf.  I 
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The  plaintiff  proposed  to  prove,  by  David  Walker,  Esq.  that 
Church  Cox  was  an  acting  justice  of  the  peace  in  Cumberland 
county  at  the  date  of  the  acknowledgment.  The  defendants'  coun- 
sel objected  to  the  admission  of  the  testimony,  and  the  court  re- 
jected it,  and  sealed  a  bill  of  exceptions.  The  deed  was  again  of- 
fered in  evidence  by  the  plaintiff,  but  rejected  by  the  court,  and  an 
exception  taken  to  their  opinion. 

A  deed  from  Thomas  Gallagher,  and  Lydia  his  wife,  to  Dun- 
can M'Cormick,  dated  21st  of  November,  1786,  was  then  offered 
in  evidence  by  the  plaintiff,  with  parol  proof,  that  Lydia  Gal- 
lagher, the  defendant,  was  a  grantor  in  the  deed,  and  that  James 
Horrell  was  her  tenant  when  this  ejectment  was  brought.  The 
parol  proof  was  objected  to  by  the  counsel  .for  the  defendants,  but 
admitted  by  the  court. 

DavidWalker  then  stated,  thaiLydia  Gallagher  was  the  widow  of 
Thomas  Gallagher :  That  James  Horrell  acknowledged,  that  he 
was  the  tenant  of  Lydia  Gallagher,  who  made  the  same  acknow- 
ledgment herself:  That  the  name,  Thomas  Gallagher,  to  the  deed 
produced,  was  the  handwriting  of  the  said  Thomas  Gallagher: 
That  Mrs.  Gallagher  said,  they  had  sold  the  land  to  Duncan 
M'Cormick,  and  got  some  instrument  of  writing,  to  secure  pay- 
ment of  the  money,  but  that  it  never  was  paid,  and  that  the  land 
was  sold  long  before  Thomas  Gallagher's  death.  The  witness 
then  proved  the  handwriting  of  William  M'Coy,  as  a  witness  to 
the  deed,  who,  he  said,  was  dead,  and  added,  that  the  other  wit- 
ness, who  lived  in  the  neighbourhood  of  MlCoy,  went  to  Ohio, 
and  was  also  dead.  M'Coy,  he  stated,  was  a  justice  of  the  peace, 
but  he  could  not  say,  that  the  name,  William  M'Coy,  to  the  ac- 
knowledgment, was  in  his  handwriting. 

The  defendants  then  called  Thomas  Gallagher,  the  son  of  Ly- 
dia, one  of  the  alleged  grantors,  who  testified,  that  the  signature, 
Lydia  Gallagher,  was  not  in  his  mother's  handwriting;  she  never 
wrote,  he  said,  near  so  good  a  hand  ;  he  had  often  seen  her  write. 
He  also  swore,  that  he  had  been  to  school  to  M'Coy  a  long  time, 
had  often  seen  him  write,  and  did  not  believe  that  his  name,  signed 
to  the  acknowledgment,  was  in  his  handwriting. 

After  this  evidence  had  been  given,  the  deed  was  offered  in  evi- 
dence by  the  plaintiff,  objected  to  by  the  defendants,  and  rejected 
by  the  court,  whose  opinion  was  again  excepted  to. 

Hale,  for  the  plaintiff  in  error,  now  contended,  that  the  court 
below  erred  in  rejecting  the  exemplification  of  the  deed  from  Cook- 
son  to  Gallagher,  accompanied  as  it  was  offered  to  be,  with  proof,  that 
the  person  before  whom  it  was  acknowledged,  was  an  acting  jus- 
tice of  the  peace  of  the  county  in  which  the  land  was  situated. 

2.  That  there  was  error  in  rejecting  the  deed  from  Gallagher 
and  wife,  to  M'Cormick,  as  the  plaintiff  had  proved  the  hand- 
writing of  one  of  the  subscribing  witnesses,  and  that  the  other  had 
moved  out  of  the  state,  and  was  dead. 
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Carothers,  for  the  defendants  in  error,  answered,  that  it  was  not 
said,  either  by  direct  assertion,  or  by  reference  to  any  thing,  in 
what  county  the  acknowledgment  was  taken,  or  that  Church  Cox, 
who  took  it,  was  a  justice  of  the  peace.  The  parol  evidence  of  that 
fact,  was  not  sufficient  No  proof  was  given  of  his  handwriting, 
nor  any  evidence,  that  he  who  took  the  acknowledgment,  and  he 
who  acted  as  justice,  were  the  same  person. 

2.  The  court  having  rejected  the  deed  frqm  Cookson  to  Gal- 
lagher, no  title  was  shown  in  the  latter,  and  consequently  his  deed 
was  not  evidence.  It  is  true,  however,  that  the  court  did  not  go 
on  this  ground.  They  examined  witnesses  on  both  sides,  and  re- 
jected the  deed,  because  they  thought  it  a  forgery.  It  is  admitted, 
that  this  mode  of  procedure  has  been  determined  by  this  court  to 
be  irregular,  and  therefore,  the  rejection  of  the  deed,  will  not  be 
attempted  to  be  sustained  on  this  ground. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  defendants  came  into  possession,  and  claimed 
title  under  Thomas  Gallagher,  the  husband  of  Lydia.  The  plain- 
tiff showed  title  in  Joseph  Cookson.  The  first  and  second  bills  of 
exceptions  are  to  the  rejection  of  the  deed  from  Joseph  Cookson  to 
Thomas  Gallagher.  That  deed  being  an  ancient  deed,  22d  of 
January,  1782,  and  possession  having  accompanied,  and  being  in 
fact  held  under  it,  it  proved  itself.  This  conveyance  was  recorded 
on  the  acknowledgment  before  Church  Cox.  The  objection  to  the 
acknowledgment  was,  that  it  did  not  state  Church  Cox  to  be  a  jus- 
tice of  the  peace  in  the  county  where  the  land  lay.  This,  to  be  sure, 
is  very  informal,  but  does  not  vitiate  the  acknowledgment,  and  evi- 
dence being  offered,  that  Church  Cox  was  an  acting  justice  of  the 
peace  at  the  time  of  the  acknowledgment,  in  that  county,  it  obviated 
any  difficulty  as  to  his  authority;  and,  acting  as  a  justice  of  the 
peace  in  the  county  in  which  the  land  lay,  in  the  very  county  in 
which  the  cause  was  trying,  the  notoriety  of  his  acting  as  a  justice 
of  the  peace,  sitting  in  the  Court  of  Quarter  Sessions,  $cc.  would 
be  sufficient  evidence  in  a  case  of  that  kind,  evidence  that  the 
court  received  of  the  preceding  deed,  from  Smith,  the  patentee,  to 
Cookson.  It  would  be  dangerous  to  hesitate  in  the  opinion,  that 
the  omission  to  state  the  authority  in  the  acknowledgment,  did  not 
render  it  void,  as  this  inaccuracy  prevailed  very  generally  with 
justices  in  that  county;  -for  if  the  acknowledgment  was  void,  then 
all  deeds  thus  acknowledged  by  femes  covert,  would  be  void;  and  the 
registering  of  all  instruments,  so  acknowledged,  would  be  a  nullity. 
The  deed  ought  to  have  been  admitted. 

The  third  bill  of  exceptions  is,  to  the  rejection  of  a  deed  for  the 
premises,  from  Thomas  Gallagher,  and  Lydia,  his  wife,  to  Dun- 
can MlCormick.  The  wife  was  a  defendant,  the  estate  the  hus- 
band's; the  conveyance  without  joining  the  wife,  would  have  vested 
the  title  inAf'Cormick,  subject  to  the  wife's  right  of  dower,  which 
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is  but  an  excrescence  out  of  the  estate.  Evidence  of  the  hand- 
writing of  the  subscribing  witness,  Mr.  MlCoy,  was  given,  and 
that  the  name  of  Thomas  Gallagher,  was  of  his  handwriting.  This 
was  the  best  evidence  the  nature  of  the  thing  was  capable  of;  it 
was  zprima  facie  case,  to  let  the  deed  go  in  evidence  to  the  jury. 
It  was  not  competent  to  the  defendants  to  take  this  from  the  jury, 
by  the  introduction  of  the  evidence  to  the  court,  to  impeach  its 
authority,  after  it  had  been  read  in  evidence.  The  defendants  could 
have  given  evidence  to  the  jury  for  that  purpose,  who  were  alone 
the  judges,  to  try,  whether  it  was  the  deed  of  the  grantors,  or  not. 
In  very  ancient  times,  Lord  COKE  observes,  judges  did  judge  upon 
the  view,  deeds  to  be  void  if  erased  or  interlined  in  material 
points  or  places;  but  of  late  times,  the  judges  have  left  it  to  be  tried 
at  the  bar  by  the  jury.  Co  Lift.  225,  b.  But  here  there  was  le- 
gal evidence  of  the  execution  of  the  deed,  and  the  court  could  not 
assume  the  province  of  interrupting  the  plaintiff  in  conducting  his 
trial — receive  witnesses  of  the  defendant — withdraw  the  fact  from 
the  jury,  and  decide  it  themselves.  This  they  undertook  to  do  here. 
But  admit  that  Lydia  Gallagher  did  not  sign  the  deed,  her  signa- 
ture was  not  necessary  to  transfer  the  title  ;  and  this,  even  if  a 
false  signature,  did  not  divest  the  property  out  of  the  grantee.  In 
executory  contracts,  provable  by  written  instruments,  the  remedy 
is  sometimes  lost,  by  the  loss  of  the  evidence;  and  bonds  and 
notes  altered  by  the  obligee  or  payee,  are  no  longer  proof  of  an  ob- 
ligation or  promise,  which,  when  given  by  the  party  charged,  was 
expressed  in  other  words  than  the  instrument  adduced  against  him. 
But  this  has  not  the  same  operation,  where  the  title  to  real  estate 
is  in  question.  The  cancelling  a  deed  will  not  divest  property  which 
has  once  vested,  by  a  transmutation  of  possession.  A  man's 
title  to  his  estate  is  not  destroyed  by  the  destruction  of  his  deed. 
10  Co.  92.  Halate  and  others  v.Halate,  9  Mass.  Rep.  39.  And 
here,  in  addition  to  the  proof  of  the  hand  writing  of  the  subscribing 
witness  who  was  dead,  Lydia  Gallagher  had  acknowledged,  that 
they  had  sold  the  land  to  Duncan  M'Cormick,  and  got  some  instru- 
ment of  writing  to  secure  the  purchase  money,  but  that  it  had  not 
been  paid.  This  deed  was  likewise  well  proved  to  go  to  the  jury,  and 
to  vest  Gallagher's  title  in  the  plaintiff. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
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GRACE  and  others  against  REGAL. 

IN   ERBOR. 

Where,  in  a  contract  for  the  sale  of  land,  the  vendee  agrees  to  pay  part  of  the  par- 
chase  money  on  the  delivery  of  the  deed,  and  the  residue  in  instalments,  and  the 
vendor  stipulates  to  procure  within  twelve  months,  a  good  and  sufficient  title,  de- 
rived from  the  commonwealth.and  on  such  title  being  produced,  the  vendee  agree* 
to  execute  a  mortgage  on  the  premises,  and  give  his  bond  with  warrant  of  attorney, 
&c.  to  secure  the  payments  aforesaid;  in  an  action  by  the  vendee  against  the  ven- 
dor or  his  securities,  for  not  procuring  a  good  and  sufficient  title,  the  plaintiff'  must 
aver  in  his  declaration,  that  he  was  ready  to  perform  his  part  of  the  agreement. 

ON  the  return  of  the  record  of  this  case  from  the  Court  of  Com- 
mou  Pleas  of  Mijfflin  county,  eight  errors  were  specially  assigned, 
in  the  admission  of  evidence  by  the  court  beloxv,  in  their  instructions 
to  the  jury,  in  overruling  a  motion  made  by  the  defendants'  counsel  in 
arrest  of  judgment,  and  in  the  form  of  the  declaration. 

These  errors  were  argued  by  Blythe,  for  the  plaintiffs  in  error, 
and  by  Hale  and  Burnside,  for  the  defendant  in  error.  But  in 
giving  their  opinion,  this  court  have  only  noticed  the  exception  to 
the  declaration. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  This  is  an  action  of  covenant,  brought  by  the 
defendant  in  error,  against  the  plaintiffs  in  error,  who  were  defen- 
dants below.  The  plaintiff,  in  his  declaration,  set  forth,  that  by 
certain  articles  of  agreement,  betw>  en  a  certain  Thomas  Overtont 
attorney  for  Jeremiah  Warder,  and  the  plaintiff,  the  said  Over  ton 
agreed  to  sell  to  the  plaintiff,  a  certain  tra<  t  of  land,  in  the  said  ar- 
ticles mentioned,  and  the  plaintiff  agreed  to  purchase  the  same  of 
the  said  Overton,  for  the  sum  of  four  dollars  an  acre,  to  be  paid  in 
the  manner  following,  viz:  fifty  pounds  on  the  delivery  of  t/ie  deed, 
and  the  residue  in  instalments  of  fifty  pounds  a  year,  with  legal  in- 
terest, until  the  whole  should  be  paid.  And  the  said  Overton  did 
also  agree  to  procure  within  twelve  months,  a  good  and  sufficient 
title,  derived  from  the  commonwealth  of  Pennsylvania,  for  the 
said  land,  and  on  such  title  being  produced,  the  plaintiff  agreed  to 
execute  a  mortgage  of  the  premises,  and  give  his  bond,  with  war- 
rant of  attorney,  &c.  to  secure  the  payments  aforesaid,  and  for  the 
true  performance  thereof,  the  parties  to  the  said  articles  of  agree- 
ment bound  themselves,  each  to  the  other,  in  the  sum  of  100  dol- 
lars; and  that  the  said  Overton,  although  often  requested,  did  not 
procure  a  good  and  sufficient  title  to  the  said  land,  from  the  com- 
monwealth of  Pennsylvania,  by  reason  of  which,  action  accrued 
to  the  plaintiff,  to  have  a  demand  of  the  said  Overton,  the  sum  of 
100  dollars.  And  the  defendants  afterwards,  by  a  writing,  under 
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their  hands  and  seals,  indorsed  on  the  said  articles  of  agreement, 
covenanted,  that  they  would  take  the  place  of  the  said  Overton, 
and  be  responsible  for  whatever  damages  the  plaintiff  was  entitled 
to  recover  of  the  said  Overton,  on  the  articles  of  agreement  afore- 
said. The  objection  to  this  declaration  is,  that  it  contains  no  aver- 
ment, that  the  plaintiff  was  ready,  or  offered  to  perform  his  part  of 
the  agreement;  and  it  is  the  opinion  of  the  court,  that  the  objection 
is  fatal.  Overton  was  not  bound  to  give  a  deed  until  he  received 
the  first  payment  of  fifty  pounds.  The  delivery  of  the  deed,  and 
payment  of  the  money  were  to  be  concurrent  acts.  The  meaning 
of  the  agreement  was,  that  Overton  should  convey  to  the  plaintiff 
a  good  title,  derived  from  the  commonwealth,  in  twelve  months 
from  the  date  of  the  articles,  and  upon  the  receipt  of  the  deed  of 
conveyance,  the  plaintiff  was  to  pay  fifty  pounds  in  cash,  and  give 
a  bond  and  mortgage  for  the  residue  of  the  purchase  money.  The 
plaintiff  ought,  therefore,  to  have  averred  in  his  declaration,  that 
he  was  ready  to  pay  the  fifty  pounds,  and  to  give  the  bond  and 
mortgage,  according  to  the  articles  of  agreement.  And  this  aver- 
ment is  matter  of  substance.  The  law  on  this  subject  will  be  found 
in  1  Chitty  on  Plead.  314  to  318.  A  case  of  the  same  kind, 
Pirikus  v.  Hamaker,*  was  decided  by  us  at  Lancaster  the  last 
May  term.  It  is  the  opinion  of  the  court,  that  the  declaration  is 
bad,  and  therefore,  the  judgment  should  be  reversed. 

Judgment  reversed. 


[SUNBUHT,   JULT  1,  1824.] 

BENNER  against  HAUSER  and  others. 

IN  ERROR. 

The  admission  of  a  person  under  whom  the  plaintifi  claims,  by  deed  subsequent  to 
the  admission,  as  to  the  situation  of  a  corner  tree,  pointed  out  to  him  by  a  third 
person,  is  evidence  of  boundary  against  the  plaintiff;  the  person  who  made  the 
admission,  being  dead  at  the  time  of  trial. 

Evidence  that  the  defendant  was  in  possession  of  the  land  in  dispute,  and  had  pur- 
chased it,  at  a  period  antecedent  to  the  date  of  his  deed,  is  admissible. 

Where  the  party  offering  evidence  is  called  upon  to  state  for  what  purpose  it  is 
offered,  he  will  be  confined  to  the  point  proposed  to  be  proved ;  but  if  the  evi- 
dence be  objected  to  generally,  all  that  is  incumbent  upon  the  party  offering 
it  is  to  show,  that  it  is  proper  for  some  purpose. 

Two  bills  of  exceptions  to  the  admission  of  evidence  offered  by 
the  defendants  below,  who  were  also  defendants  in  error,  accom- 
panied the  record  of  this  ejectment,  on  the  return  of  a  writ  of  er- 
ror to  the  Court  of  Common  Pleas  of county. 

Both  the  plaintiff  and  the  defendants  claimed  under  Josiah  Mat- 
lock,  who  in  the  year  1786,  purchased  from  Samuel  Burrows ,  five 

*  Ante,  200. 
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contiguous  tracts  of  land,  taken  up  in  the  year  1774,  by  warrants, 
in  the  names  of  William  Lippencott,  John  Gill,  Caleb  Jones,  Isaac 
Catharall,  and  Christopher  Binks,  and  patented  in  the  year  1776. 
Two  of  these  tracts,  one  in  the  name  of  Jones,  the  other  in  the 
name  of  Catharall,  were  purchased  by  the  defendant,  Hauser,  of 
Matlock,  who  executed  a  deed  of  conveyance  to  him,  dated  2d  of 
March,  1795.  The  plaintiff,  Benner,  purchased  also  of  Matlock, 
part  of  the  said  five  tracts,  and  received  a  deed  of  conveyance, 
dated  2d  of  May,  1792.  It  turned  out,  that  according  to  the  lines 
marked  upon  the  ground,  the  five  surveys  contained  several  hund- 
red acres  more  than  the  returns  called  for,  and  both  the  plaintiff  and 
defendants  had  considerably  more  land,  than  was  supposed  when 
they  purchased  of  Matlock.  Their  dispute  was  concerning  their 
boundaries,  and  particularly  as  to  the  situation  of  a  corner  pine 
tree.  The  defendants  offered  to  prove,  by  the  oath  of  Robert 
jMoore,  that  in  the  year  1788,  at  the  request  of  Matlock,  (who  was 
in  search  of  the  line  between  the  land  he  had  sold  to  Hauser,  and 
his  other  land,)  he  showed  him  this  corner  pine,  and  that  Matlock 
said,  that  would  do,  and  ran  from  it,  on  an  eastern  course.  They 
also  offered  to  prove,  by  the  same  witness,  that  at  the  time  he  show- 
ed the  pine  to  Matlack,  Hauser  was  in  possession  of  the  tracts  in 
the  name  of  Jones  and  Catharall,  which  he  had  purchased  of  Mat- 
lock,  and  had  made  valuable  improvements  on  them.  To  this  evi- 
dence the  plaintiff  objected,  and  the  court  having  admitted  it,  he 
excepted  to  their  opinion. 

The  defendants  offered  in  evidence,  the  deposition  of  Joshua 
Elder,  which  stated,  that  the  deponent  was  appointed  a  deputy 
surveyor  in  the  then  county  of  Cumberland,  now  Indiana  county, 
in  the  beginning  of  the  year  1769,  and  acted  in  that  capacity  until 
the  revolution,  after  which,  he  was  appointed  deputy  surveyor  of 
the  same  district,  and  continued  in  that  office  until  the  year  1790: 
That  during  the  time  he  acted  as  deputy  surveyor,  it  was  customary 
to  include  much  larger  quantities  of  land  in  surveys,  than  were 
mentioned  in  the  warrants:  That  he  frequently  surveyed  two  hun- 
dred acres  on  a  warrant  for  one  hundred  acres,  and  never  had  any 
difficulty  in  having  the  return  received  in  the  surveyor  general's 
office,  provided  the  land  was  vacant,  and  there  were  no  interfering 
claims,  and  that  he  never  had  occasion  to  throw  off  any  part  of  a 
survey^  when  making  his  return,  although  he  often  included  in  it 
double  the  quantity  mentioned  in  the  warrant.  The  admission  of 
this  deposition  in  evidence  was  objected  to  by  the  plaintiff,  but  the 
court  permitted  it  to  be  read,  and  an  exception  was  taken  to  their 
opinion. 

Potter  and  Burnside,  for  the  plaintiff  in  error,  argued,  that  the 
testimony  of  Robert  Moore,  ought  not  to  have  been  received,  be* 
cause  it  contradicted  a  deed.  He  swore  that  Hauser  purchased  the 
tracts  in  the  name  of  Jones  and  Catharall,  before  the  year  1788, 
in  the  face  of  Mr//or&',sdeed,  which  bore  date  2d  of  March,  1795. 

VOL.    XT.  2  Y 
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Besides,  the  boundary,  proved  by  Moore  to  have  been  recognized 
by  Matlock,  contradicted  the  deeds  made  by  him  to  Hauser,  and 
to  Benner,  the  latter  of  whom  purchased  of  Matlock  in  1792. 
Matlock,  moreover,  did  not  point  out  the  pine  as  a  boundary, 
either  to  Hauser  or  to  Benner,  neither  of  whom  was  present,  nor 
indeed  to  any  one  else.  -Moore  showed  it  to  him,  and  he  merely 
said,  it  was  very  well,  and  ran  a  course  from  it.  Such  an  obser- 
vation, under  such  circumstances,  is  no  evidence  of  boundary. 

The  deposition  of  Joshua  Elder  was  not  relevant.  If  it  proves 
any  custom  of  the  land  office,  it  is  a  custom  to  receive  returns  of 
survey  of  more  land  than  is  included  in  the  warrants.  But  here 
the  return  was  not  of  more  land  than. the  warrant  called  for,  with 
the  usual  allowance,  but  the  lines  marked  on  the  ground,  embraced 
five  hundred  acres  more  than  the  returns  called  for,  and  it  was  the 
defendants'  object  to  show,  that  a  survey,  containing  within  the 
marked  lines,  more  land  than  appeared  by  the  draft  returned,  would 
have  been  accepted;  a  position,  which  the  evidence  did  not  tend  to 
establish.  This  deposition  was  liable  to  another  objection.  It  did 
not  prove  a  general  custom  of  the  land  office,  but  only  what  was 
done  in  respect  to  the  particular  surveys,  made  by  the  deponent 
himself.  Nor  was  it  the  best  evidence  even  of  this,  which  the  na- 
ture of  the  case  admitted  of.  The  surveys  returned  by  the  depo- 
nent into  the  land  office,  might  have  been  had,  and  should  have 
been  produced. 

Hale,  Blanchard  and  Carothers,  for  the  defendants  in  error. 

The  plaintiff  claimed  part  of  the  surplus  land  included  in  the  five 
surveys  belonging  to  Matlock,  from  whom  both  parties  derived  ti- 
tle. The  question  was  one  of  boundary.  We  contended,  that  the 
land  in  dispute,  was  not  within  the  marked  lines  of  the  plaintiff's 
survey,  and  that  it  was  within  those  of  the  defendant's  survey  on 
CatharalVs  warrant.  The  situation  of  the  pine  tree  was  the  ma- 
terial question.  The  plaintiff's  deed  from  Matlock,  of  22d  of  May, 
1792,  calls  for  the  Jones  tract  as  belonging  to  Jacob  Hauser,  be- 
ginning at  a  marked  pine,  and  running  due  east;  and  we  offered  to 
prove,  that  Hauser  was  living  on  the  Jones  tract  in  1788,  having 
purchased  it  of  Matlock:  That  Matlock  was  shown  the  pine  tree, 
the  beginning  of  the  Jones  tract,  and  that  he  expressed  himself  sa- 
tisfied, and  ran  a  due  east  course  from  it.  We  had  a  right  to  prove 
by  parol,  that  Hauser  was  in  possession  of  the  land  in  dispute,  had 
made  improvements  on  it,  and  had  purchased  it.  He  might  have 
purchased  of  Matlock  before  1788,  by  parol,  and  taken  possession, 
or  have  held  by  articles  of  agreement,  though  he  did  not  receive  a 
deed  until  1795.  The  confession  of  Matlock,  therefore,  under 
whom  the  plaintiff  claimed  by  deed  subsequent  to  that  confession, 
was  clearly  evidence  of  boundary.  It  admitted  the  situation  of  the 
pine  tree,  upon  which  the  whole  controversy  depended.  Cauf- 
man  v.  The  Congregation  of  Cedar  Spring,  6  Binn.  59.  Ha- 
milton v.  Menor,  2  Serg,  S,-  Rawle^  70. 
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There  was  a  mistake  in  the  returns  of  the  five  surveys  belong- 
ing to  Matlock,  there  being  five  or  six  hundred  acres  embraced  by 
the  lines  on  the  ground,  more  than  appeared  by  the  returns.  Of  this 
surplus,  the  plaintiff  has  one  hundred  and  fifty-nine  acres,  but  is 
dissatisfied  because  Haitser  has  more.  His  object  is  to  get  half  of 
the  surplus.  But  there  was  a  surplus  of  seventy -four  acres  in  one  sur- 
vey, as  returned,  and  it  was  to  show  the  defendants'  right  to  this, 
and  not  to  the  large  surplus,  on  the  whole  return,  that  the  deposi- 
tion of  Mr.  Elder  was  offered.  The  object  of  it  was,  to  show  the 
custom  of  the  land  office,  to  accept  surveys  containing  a  surplus, 
provided  there  was  no  intervening  right.  It  has  long  been  the 
practice  of  the  courts  of  Pennsylvania,  to  receive  evidence  of  the 
custom  of  the  land  office.  Lessee  of  Forbes  v.  Caruthers,  3  Yeates, 
527.  Merchant  v.  Millison,  2  Sm.  L.  165.  Peukes  Ev.  190, 
191. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C.  J.  I  think  the  evidence  of  Robert  Moore  was 
properly  admitted.  The  plaintiff  claims  under  Matlock  by  pur- 
chase since  the  year  1788.  The  admission  of  the  pine  tree  by 
Matlock,  as  Hauser's  boundary,  in  1788,  was  evidence,  therefore, 
against  the  plaintiff,  Matlock  being  dead  at  the  time  the  evidence 
was  given.  It  is  objected,  that  Matlock  knew  nothing  of  the  tree 
himself,  but  took  his  information  from  Moore,  the  witness.  The 
evidence  was  not  conclusive,  but  as  every  man  is  supposed  to  know 
something  of  his  own  affairs,  it  was  of  some  weight,  that  Matlock 
acquiesced  in  Moore's  intimation,  and  ran  from  the  pine  which  was 
shown  him,  considering  it  as  a  boundary.  Another  objection  to 
the  testimoney  of  Moore  was,  that  it  contradicted  the  deed  from 
Matlock  to  Hauser.  Moore  swore,  that  Hauser  vr&s  in  possession, 
and  had  purchased  from  Matlock,  prior  to  the  year  1788;  whereas, 
the  deed  bears  date  in  1795.  But  there  is  no  contradiction  in  this. 
Nothing  is  more  common,  than  a  contract  for  sale  of  lands,  many 
years  before  a  conveyance  is  executed.  The  purchaser  is  let  into 
possession,  improves  the  land,  and  gets  his  deed  when  he  has  paid 
the  purchase  money,  or  given  good  security  for  it  Moore  proves, 
that  the  possession  was  in  Hauser.  That  was  a  notorious  fact,  in 
which  he  could  not  be  mistaken,  and  the  subsequent  conveyance 
from  Matlock,  makes  it  highly  probable,  that  the  contract  of  sale 
was  made  before  Hauser  went  to  the  expense  of  making  improve- 
ments. Valuable  improvements  in  tracts  of  vacant  land,  in  an  un- 
settled country,  are  not  commonly  the  work  of  tenants. 

The  plaintiff  took  another  exception  to  the  admission  of  the  de- 
position of  Joshua  Elder.  This  deposition  proved,  that  Elder  was 
appointed  a  deputy  surveyor  under  the  proprietaries,  in  1769,  and 
served  in  that  office  until  the  revolution,  when  he  was  again  ap- 
pointed under  the  state  government,  and  remained  in  office,  until 
the.  year  1790  j  and  that  during  that  time,  he  frequently  returned 
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surveys  containing  much  more  than  the  warrants  called  for,  and 
there  never  was  any  difficulty,  as  to  the  acceptance  of  them,  where 
there  was  no  interference  with  the  claim  of  any  other  person.  Pa- 
rol  evidence  of  the  custom  of  the  proprietary  land  office,  has  been 
often  admitted  ;  and  this  custom  is  made  up  of  a  number  of  particu- 
lar facts.  To  be  sure,  the  surveys  of  which  Elder  speaks,  might 
have  been  procured  from  the  land-  oflicc,  But  the  great  trouble  and 
expense  of  making  out  a  custom  in  that  way,  has  induced  the  courts 
to  make  a  small  relaxation  in  the  strict  law  of  evidence.  It  is  not 
much  longer,  that  evidence  of  customs  prior  to  the  revolution,  will 
be  had,  from  the  mouths  of  living  witnesses.  No  ill  consequence 
can  result,  therefore,  from  continuing  the  practice  which  certainly 
has  prevailed,  of  permitting  testimony  of  this  kind  to  go  to  the 
jury,  who  will  give  it  such  weight  as  they  think  it  is  worth.  But 
there  was  one  particular  objection  urged  against  Elder's  testimony, 
viz :  that  although,  in  general,  parol  evidence  of  custom  has  been 
admitted,  yet  it  ought  not  to  be  suffered  in  this  case,  where  the 
quantity  of  surplus  land  was  so  great,  and  so  contrary  to  the  writ- 
ten orders  of  the  board  of  property.  To  this  objection  the  defen- 
dants' counsel  answered,  that  it  was  material  for  them  to  prove 
title  to  the  tract  in  the  name  of  Isaac  Cathdrall,  which  contains  a 
surplus  of  only  seventy-four  acres;  so  that  the  evidence  would  be 
good  for  that  purpose,  without  applying  it  to  the  larger  quantity  of 
surplus  contained  in  the  exterior  lines  of  the  five  contiguous  sur- 
veys, owned  by  Matlock.  This  answer  meets  the  objection. 
The  plaintiff's  counsel  might  have  asked  the  defendant  for  what 
purpose  he  offered  the  evidence,  and  then  he  would  have  been  held 
to  the  point  for  which  it  was  offered.  But,  having  objected  to  the 
evidence  generally,  all  that  is  incumbent  on  the  defendant  is,  to 
show  that  it  was  proper  for  some  purpose 

I  am  of  opinion,  on  the  whole,  that  there  is  no  error  in  the  re- 
cord, and  therefore,  the  judgment  should  be  affirmed. 

DUNCAN,  J.  gave  no  opinion,  having  been  counsel  for  the  plain- 
tiff in  error. 

Judgment  affirmed. 
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LATSHAW  and  others  against  STEINMAN. 

IN   ERROR. 

The  court  below  may,  in  their  discretion,  amend  a  judgment  by  default;  and  this 
court  will  not  inquire  whether  they  have  exercised  their  discretionary  power  ju- 
diciously. 

If  the  plaintiff  declare  against  six  defendants,  and  take  judgment  against  three  on* 
ly,  without  noticing  the  others,  it  is  error. 

The  declaration  ought  to  be  against  those  who  Vere  summoned,  with  an  averment, 
that  process  had  issued  against  the  others,  who  were  not  to  be  found. 

WRIT  of  error  to  Allegheny  county. 

The  plaintiff  below,  John  F.  Steinman,  brought  an  action  of 
debt  on  bond  against  Christian  Latshaw,  and  five  others  The 
sheriff  returned,  that  he  had  summoned  three  of  the  defendants, 
neither  of  whom  appearing,  judgment  was  entered  by  default. 
against  the  defendants,  generally,  the  plaintiff  having  declared 
against  all  six.  The  plaintiff  afterwards  moved  the  court  for  an 
order  on  the  prothonotary,  to  amend  the  entry  of  the  judgment,  by 
entering  judgment  against  the  three  defendants  only,  who  were 
summoned.  This  motion  was  granted,  and  the  judgment  amend- 
ed, though  opposed  by  the  counsel  for  the  defendants,  who  took  out 
a  writ  of  error. 
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Fetterman  and  Baldwin,  for  the  plaintiffs  in  error,  argued, 

1.  That  the  judgment,  as  originally  entered,  was  erroneous.     A 
joint  judgment,  against  several  defendants,  one  of  whom  is  not 
summoned,  is  bad.     14  Vin.  633.     6  Serg.  £/•  Rawle,  19. 

2.  The  judgment  being  by  default,  the  court  had  no  power  to 
amend  it.  Collins  v.  Gibbs,  2  Burr.  899.   1  Sell.  Pr.  528.  Thomp- 
son v.  Musser,  1  Ball.  465. 

3.  The  judgment  as  it  stands,  is  still  bad,  being  against  three 
defendants  only,  while  the  declaration  is  against  all  six. 

,     Biddle,  for  the  defendants  in  error,  contended, 

1.  That  the  judgment  being  entered  generally,  was  to  be  con- 
sidered as  a  judgment  only  against  those  who  were  summoned.  In 
Moss  v.  Moss's  Administrator,  4  Henry  and  Munf.  312,  the 
declaration  was  against  several  defendants,  some  of  whom  were  not 
taken.     The  others  appeared,  pleaded  and  went  to  trial,  and  there 
was  a  verdict  and  judgment  against  those  who  appeared.     The  de- 
claration in  this  case  was  filed  when  the  writ  issued,  agreeably  to 
the  act  of  assembly,  when  it  could  not  be  known,  that  all  the  de- 
fendants could  not  be  summoned. 

2.  The  court  below  had  a  right,  in  their  discretion  to  amend  the 
judgment,  and  this  court  will  not  inquire  whether  they  have  exer- 
cised a  discretionary  power  rightly.      Ordroneaux  v.  Prady,  6 
Serg.  fy  Rawle,  510.     Clymer  v.  Thomas,  7  Serg.  fy  Rawle,  180. 

3.  The  declaration  may  be  supported  under  the  act  of  assembly 
which  permits  it  to  be  filed  before  the  return  of  the  writ. 

PER  CURIAM.  It  has  been  contended  by  the  plaintiffs  in  error, 
that  the  Court  of  Common  Pleas  had  no  right  to  amend  the  judg- 
ment; but  we  are  of  opinion,  that  court  had  a  right  in  their  discre- 
tion, to  order  the  amendment,  and  whether  that  discretion  was  ju- 
diciously exercised,  is  what  is  not  to  be  inquired  of  in  a  court  of 
error.  The  record  stands  thus,  then:  The  plaintiff  has  declared 
against  six  defendants,  and  taken  judgment  against  three  only, 
without  noticing  the  others.  This  is  error.  According  to  our 
practice,  the  declaration  might  have  been  against  the  three  who 
were  summoned,  with  an  averment,  that  process  was  issued  against 
the  three  others  who  were  not  to  be  found,  &c.  But  this  declara- 
tion avers,  that  all  six  of  the  defendants  were  summoned ;  and  the 
action  being  joint,  it  was  not  competent  to  the  plaintiff  to  take  judg- 
ment against  three  only,  and  discharge  the  others. 

It  is  the  opinion  of  the  court,  therefore,  that  the  judgment  should 
be  reversed. 

Judgment  reversed. 
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STEWART  against  JEWELL. 

IN   ERROR. 

If  the  party  appealing  from  an  award  of 'arbitrators,  pay  all  the  costs  which  are  tax* 
ed  at  the  time  of  appeal,  the  appeal  is  good,  though  other  costs  are  taxed  within 
the  twenty  days,  of  which  he  has  notice. 

ERROR  to  Allegheny  county. 

The  plaintiff  in  error,  who  was  defendant  below,  on  the  15th  of 
May,  1824,  appealed  from  an  award  of  arbitrators,  filed  against  him 
on  the  12th  of  the  same  month,  and  paid  all  the  costs  which  were 
taxed  at  the  time  of  the  appeal.  On  the  21st  of  May,  notice  of  the 
taxation  of  additional  costs  was  given  to  the  defendant,  and  on  the 
same  day,  they  were  taxed  in  the  presence  "of  both  parties,  but  the 
defendant  did  not  pay  them.  On  motion  of  the  plaintiff's  counsel, 
the  Court  of  Common  Pleas  quashed  the  appeal. 

Fetterman  and  Baldwin,  for  the  plaintiff  in  error,  relied  on 
Fraley  v.  Nelson,  5  Serg.  4*  Rawle,  234. 

M-Donald,  contra,  attempted  to  distinguish  that  case  from  the 
one  before  the  court,  because,  there  all  the  costs  were  paid,  which 
were  taxed  within  the  twenty  days,  which  was  not  the  case  here. 

PER  CURIAM.  We  think  it  best  to  abide  by  the  rule  laid  down 
in  Fraley  v.  Nelson.  The  party  in  whose  favour  the  award  is 
made,  should  have  his  costs  taxed  quickly.  We  do  not  say  what 
would  be  the  case,  if  the  appeal  should  be  entered  by  a  trick ;  be- 
fore the  party  had  time  to  tax  his  costs;  or  after  reasonable  notice 
of  taxing  the  costs  had  been  given,  and  before  the  day  fixed  for 
taxing  had  arrived.  That  would  be  a  fraud  on  the  law. 

The  judgment  in  this  case  is  to  be  reversed. 


,  SEPTEMBER  11,  1824.] 

KERR  against  The  Mayor,  Alderman,  and  Citizens  of  - 
Pittsburg. 

IN    ERROR. 

Writ  of  error  quashed,  because  the  judgment  in  the  court  below  was  entered  pro 
forma t  anil  viifiout  prejudice  to  either  parti/. 

WRIT  of  error  to  the  Mayors'  Court  of  the  city  of  Pittsburg. 
The  parties  in  the  court  below,  stated  a  case  which  they  agreed 
should  be  considered  as  a  special  verdict,  on  which  judgment  should 
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be  entered  for  the  plaintiffs,  pro  forma,  and  without  prejudice  to 
either  party,  that  the  whole  case  might  come  before  the  Supreme 
Court,  on  a  writ  of  error. 

Fetterman,  for  the  plaintiff  in  error. 

Craig,  contra. 

THE  COURT  quashed  the  writ  of  error,  because  the  judgment  was 
entered  pro  forma,  and  without  prejudice;  which  they  considered 
as  no  judgment,  of  which  they  could  take  notice. 


[PrrrsBTiBG,  SEPTEMBER  11,  1824:] 

The  COMMONWEALTH  against  BARKER. 

Where  the  registry  of  a  negro  child  under  thhe  art  of  29th  of  March,  1788,  does 
not  state  the  occupation  of  the  master,  parol  proof  may  be  given,  that  he  had  no 
occupation  at  the  time  of  registry.  But,  if  the  evidence  leave  that  fact  in  doubt, 
the  registry  is  not  good. 

THIS  was  a  habeas  corpus  to  produce  the  body  of  Frank,  a  mu- 
latto boy,  whom  the  defendant,  Barker,  claimed  as  his  servant  till 
the  age  of  twenty-eight  years,  being  the  son  of  his  slave  Milla, 
duly  registered,  &c. 

The  boy  was  registered  on  the  9th  oiJipril,  1812,  in  these  words: 
"To  the  clerk  of  the  peace  of  Allegheny  county, 

"Jlbner  Barker,  of  the  borough  of  Pittsburgh,  returns  to  the 
said  clerk  a  male  mulatto  child,  called  Frank,  born  on  or  about 
the  12th  day  of  November,  1811,  of  a  negro  woman,  called  Milla, 
the  property  of  the  said  Barker,  and  liable  to  serve  until  the  age 
of  twenty-eight  years. " 

On  the  argument,  the  following  points  were  made. 

1.  That  it  did  not  appear  by  the  return,  that  Frank  had  been 
registered  within  six  months  after  his  birth. 

2.  That  his  age  was  not  stated  with  sufficient  certainty. 

3.  That  the  occupation  or  profession  of  the  claimant  was  not 
stated  in  the' return,  as  required  by  the  act  of  29th  of  March,  1788. 

On  this  point  the  court  received  evidence  on  the  the  part  of  the 
boy,  to  prove  that  the  defendant  was  a  merchant  or  manufacturer, 
and  on  the  part  of  the  latter,  to  prove,  that  he  was  of  no  occupa- 
tion. 

4.  That  Milla,  the  mother  of  Frank,  having  been  born  on  the 
18th  vi  April,  1789,  one  year  after  the  passage  of  the  act  of  1788, 
her  offspring  was  free;  .that  act  referring  only  to  those  who  were 
then  slaves,  and  their  children. 

These  points  were  argued  by  Wilkins,  for  the  boy,  who  refer- 
red to  the  act  of  29th  of  March,  1788,  2  Sm.  L.  444.  Jesse  v. 
Craig,  1  •Sfer^.  $  Rawle,  23..  Essex  v.  M'Cul!ochf  1  Sm.  L. 
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497.    Commonwealth  v.  Greason,  4  Serg.  8f  Rawle,  426.     It'H- 
yon  v.  Belinda,  3  Serg.  #  Rawle,  390. 

.ffow,  for  the  claimant,  cited  Cook  v.  Neaff,  3  Yeates,  261. 
Commonwealth  v.  Blane,  4  Sinn.  186.  1  Da//.  169. 

By  THE  COUBT.  There  is  one  point  of  great  importance,  on 
which  the  court  intimates  no  opinion,  viz :  whether  the  child  of  a 
person,  born  since  the  act  of  1788,  is  bound  to  serve  until  the  age 
of  twenty -eight  But  there  is  another  point  decisive  of  this  case. 
The  occupation  of  the  master  is  not  mentioned  in-the  register.  But 
inasmuch  as  it  would  be  impossible  to  mention  the  occupation  of  a 
man  who  lias  no  occupation,  we  have  admitted  parol  evidence  for 
the  purpose  of  proving  that  Mr.  Marker  had  no  occupation  at  the 
time  of  entering  this  boy.  On  this  subject  it  is  incumbent  on  the  mas- 
ter to  remove  all  doubt,  and  we  cannot  say  that  the  evidence  has 
been  sufficient  for  that  purpose.  We  think  it  very  doubtful  from  the 
evidence,  whether  Mr.  Barker  was  not  a  partner  of  a  manufactur- 
ing company  at  the  date  of  this  resister.  For  that  reason  we  are 
of  opinion,  that  the  register  is  not  according  to  law,  and  Frank  is 
entitled  to  his  discharge. 

Prisoner  discharged. 


VOL.  xi.  2  Z 
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ALLEN  and  another  against  ROSTAIN. 

.      IN  ERROR. 

Where  a  general  partnership  is  alleged  by  the  plaintiff',  and  denied  by  the  defen- 
dants, who  admit  a  special  partnership,  a  subscription  to  the  stock  of  a  Naviga- 
.  tion  and  Insurance  Company,  made  in  the  name  of  the  firm  by  the  partner  deny- 
ing the  general  partnership,  may  be  given  in  evidence  by  the  plaintiff',  as  one 
step  towards  proving  a  general  partnership. 

A  party  cannot  assign  that  for  error  from  which  he  has  sustained  no  injury.  There- 
fore, ii'the  court  permit  an  improper  question  to  be  put  to  a  witness,  who  is  una- 
ble to  give  any  answer  to  it,  it  cannot  be  assigned  for  error. 

The  party  who  put  the  question,  has  a  right  to  have  the  answer  of  the  witness 
placed  upon  the  record. 

If  counsel  arc  of  opinion,  that  their  case  may  be  taken  out  of  a  general  rule  of  law, 
by  any  particular  circumstances,  they  should  propose  those  circumstances  hypo- 
thetically,  and  ask  the  opinion  of  the  court  upon  the  law.  If  they  omit  to  do  so, 
they  cannot  assign  for  error,  that  the  court  in  laying  down  a  general  rule  of  law 
correctly,  have  done  so  too  broadly  for  the  circumstances  of  the  case. 

How  far  an  agent,  who  contracts  in  his  own  name,  without  disclosing  his  principal, 
is  liable  personally 

If  the  court,  after  instructing  the  jury '  as  to  the  nature  of  partnerships,  leave  it  to 
them  to  decide,  from  the  evidence,  whether  one  of  the  defendants  had  a  right  to 
bind  the  other  in  the  contract  in  question,  it  is  not  error. 

Nor  is  it  error  to  leave  it  to  the  jury  to  infer  an  acquiescence  in  the  contract  by  one 
of  the  defendants,  where  the  evidence  shows  consent  only  before,  and  not  after 
the  contract  A  judgment  is  not  to  be  reversed  on  a  verbal  criticism. 

A  contract  made  by  an  agent  of  the  plaintiff' with  the  defendants  personally,  for  the 
transportation  of  goods  on  freight,  is  not  affected  by  the  fact,  that  another  agent 
of  the  plaintiff',  to  whom  the  goods  were  consigned,  knew  that  the  boat  in  which 
they  were  shipped,  belonged  to  another  house,  for  whom  the  defendants  were 
agents. 

ON  a  writ  of  error  to  the  court  of  Common  Pleas  of  Allegheny 
county,  the  record  presented  the  following  case. 

Fournier  Rostain,  the  defendant  in  error,  brought  an  action 
against  Michael  *ftllen  and  George  Grant,  trading  under  the  firm 
of  Allen  and  Grant,  to  recover  damages  for  the  loss  of  a  quantity 
of  merchandise,  shipped  by  them  for  Nashville,  Tennessee,  on 
board  a  keel  boat,  which  was  sunk  in  the  river  Monongahela,  oft' 
the  city  of  Pittsburg. 

The  declaration  contained  two  counts :  one,  against  the  defen- 
dants as  common  carriers;  the  other,  upon  their  special  undertaking, 
safely  to  keep  and  deliver,  for  a  reward,  the  goods  in  question. 
The  plea  was  non  assumpserunt,  on  which  issue  was  joined. 

The  plaintiff  offered  to  prove  the  special  undertaking  laid  in  the 
second  count  of  the  declaration,  by  the  declarations  of  Michael 
Jllhn,  one  of  the  defendants,  in  the  absence  of  his  co-defendant. 
This  testimony  was  objected  to,  as  inadmissible,  until  the  plaintiff 
had  proved  a  partnership  between  the  defendants  in  the  business 
of  freighting  and  transporting  goods,  or  some  other  authority  in 
to  bind  Grant.  The  court  sustained  the  objection,  and  over- 
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ruled  the  evidence.  The  plaintiff,  for  the  purpose  of  laying  a 
foundation  for  the  introduction  of  evidence  of  Allen's  undertaking, 
produced  the  following  testimony.  John  Darrugh  swore,  that  he 
had  dealt  for  some  years  with  the  defendants,  under  the  name  of 
n  and  Grant,  and  considered  them  as  commission  merchants 
of  capital  and  standing:  That  he  had  sold  them  a  great  deal  of  mer- 
chandize, to  fill  orders  for  their  correspondents,  and  had  also  sold 
to  them  on  their  own  account :  That  he  knew  of  their  buying  and 
wiling  merchandize  on  their  oiun  account  frequent 'y,  such  us 
iron,  sugar,  salt,  4*c.,  and  that  this  practice  was  customary 
among  all  the  commission  merchants  of  Pittsburg:  That  the 
defendants  were  reputed  among  the  merchants  of  the  place,  to  be 
commission  merchants,  and  that  their  business  consisted  in  buying 
and  forwarding  goods :  That  their  sign  was  Mien  and  Grant: 
That  in  the  Bank  of  Pittsburg,  they  had  an  account  opened  in  the 
name  of  the  firm,  and  signed  and  endorsed  notes  under  that  name, 
and  that  the  witness  never  knew  or  heard  of  their  having  freighted 
goods,  until  the  present  dispute  arose.  The  following  question  was 
then  put  to  the  witness  by  the  plaintiff's  counsel,  "Was  it  the 
general  reputation,  that  the  defendants  dealt  as  partners  in  any  bu- 
siness or  speculation,  in  which  capital  might  be  advantageously 
employed  ?"  This  question  was  objected  to  on  the  part  of  the  de- 
fendants, but  the  court  overruled  the  objection,  and  the  defen- 
dants tendered  a  bill  of  exceptions. 

The  plaintiff,  after  having  proved,  by  the  testimony  of  William 
Hill,  two  specifications  of  the  firm  of  the  defendants,  taken  from 
the  banks  in  the  city  of  Pittsburg;  offered  in  evidence  the  signa- 
ture of  the  defendants'  firm,  written  by  George  Grant,  to  a  sub- 
scription paper,  for  fifty  shares  in  the  Pittsburg  Navigation  and  In- 
surance Company.  This  evidence  was  objected  to  by  the  defendants, 
but  admitted  by  the  court,  whose  opinion  was  again  excepted  to. 
The  witness  then  proceeded  to  state,  that  the  company  to  which 
the  subscription  paper  referred,  was  formed  for  the  purpose  of 
lowering  the  price  of  freight,  which  the  freighters  were  at  that 
time  in  the  habit  of  charging,  but  the  company  did  not  continue  in 
operation  more  than  two  or  three  months:  That  the  defendants 
were  engaged  in  the  commission  business,  and  also  in  the  general 
purchase  and  sale  of  all  articles  that  might  offer  in  the  market : 
That  there  were  very  few  commission  houses  in  Pittsburg  that  did 
not  extend  their  business,  beyond  mere  commission  business:  That 
the  notes  of  the  defendants  were  good  in  the  market,  and  their  cre- 
dit undoubted:  That  he  never  knew  or  heard  of  a  note  of  their's 
except  for  purchases,  and  never  knew  or  heard  of  their  being  con- 
cerned in  freighting  except  once,  when  it  was  understood,  that  the 
steam-boat  Dolphin  was  chartered  by  them,  and  loaded  principally 
v.ith  their  own  goods;  and  that  he  never  knew  them  fr  .be  engaged 
in  taking  goods  on  freight  or  for  hire. 

David  f*ogan,  another  witness  on  the  part  of  the  plaintiffstated, 
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that  some  time  before  the  boat  on  board,  of  which  the  plaintiff's 
goods  were  shipped  arrived  at  Pittsburg,  Mr.  Grant,  one  of  tho 
defendants,  called  on  the  witness,  and  said  he  would  have  a  boat 
to  load  for  Nashville,  and  inquired  if  the  witness  had  any  goods 
for  freight:  That  the  witness  asked  him,  who  luould  sign  the  re- 
ceipt, to  which  he  replied,  "  WE  WILL  :"  That  Mr.  Allen,  the 
other  defendant,  afterwards  spoke  to  the  witness,  and  said,  that 
the  boat  belonged  to  a  gentleman  in  Nashville,  and  that  they  were, 
loading  her:  That  when  the  witness  got  the  goods,  he  sent  them 
on  board,  and  did  not  inquire  who  were  the  owners  of  the  boat, 
as  he  was  satisfied  when  Mr.  Grant  said  they  would  sign  the  re- 
ceipt: That  the  conversation  with  Mr  Grant,  was  a  good  while  be- 
fore the  witness  sent  the  goods,  and  before  the  boat  came  down  the 
river,  and  Mr.  Grant  also  said,  that  the  boat  belonged  to  persons 
in  Nashville:  That  when  he  put  the  goods  on  board,  he  did  not 
get  any  receipt,  and  when  the  boat  sunk  he  got  his  goods  back: 
That  Grant  might  have  mentioned  the  names  of  Gordonand  Walker: 
That  he  never  knew  Allen  and  Grant  as  freighters,  and  never  brought 
a  suit  against  Mien  and  Grant.  Allen  offered  to  sign  the  receipts 
as  agent,  after  the  accident  happened,  which  the  witness  declined. 
He  did  not  say  any  thing  to  Allen  about  relying  on  the  responsi- 
bility of  the  defendants,  though  that  was  what  he  did  rely  upon,  and 
not  upon  Gordon  and  Walker. 

After  the  above-mentioned  witnesses  had  been  examined,  and 
others,  whose  testimony  tended  to  establish  nearly  the  same  facts, 
the  plaintiff  again  offered  to  prove,  by  the  oath  of  Heiram  Bonnett, 
the  special  undertaking  laid  in  the  declaration,  made  by  Allen  alone, 
in  the  absence  of  Grant.  This  evidence  was  objected  to  by  the 
defendants  on  the  same  ground  as  before  ;  but  the  court  admitted 
the  evidence,  and  a  bill  of  exceptions  to  their  opinion  was  taken. 

The  witness,  who  was  the  agent  of  the  plaintiff,  proved,  that  he 
contracted  with  Allen  for  the  transportation  of  the  goods  of  the 
plaintiff,  as  he  understood,  for  the  house  of  Allen  and  Grant,  on 
their  own  account,  trusting  to  them  only,  and  not  considering  them 
as  agents  of  the  house  of  Gordon  and  Walker.  The  goods  were 
consigned  to  one  Latapie,  of  Nashville,  another  agent  of  the  plain- 
tiff, who  was  in  Pittsburg  at  the  time  they  were  shipped,  and 
who,  it  appeared,  knew  that  the  boat  belonged  to  Gordon  and 
Walker. 

The  defendants  examined  several  witnesses,  to  prove  that  they 
were  never  concerned  in  the  business  of  carrying  goods  on  freight 
on  their  own  account,  and  that  they  acted  in  this  business  as  the 
agents  of  the  house  of  Gordon  and  Walker. 

The  President  of  the  Court  of  Common  Pleas,  delivered  to  the 
jury  an  elaborate  charge,  embracing  a  view  both  of  the  facts  given 
in  evidence,  and  of  the  law  arising  upon  them.  So  far  as  it  is  now 
material,  it  was  as  follows: 

"  Three  points  have  been  made  during  the  trial. 
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"1.  Was  the  disaster  by  which  the  loss  happened  of  that  kind, 
and  did  it  occur  in  such  a  manner,  as  to  render  the  freighters  liable? 

"2.  Was  there  any  personal  responsibility  created  by  what 
passed  between  Mr.  Bonnett  and  Mr.  Jil/en  ? 

"  3.  If  there  was  a  personal  liability,  does  it  fall  on*4llen  alone, 
or  on  Allen  and  Grant? 

"I  think  the  testimony  is  strong,  and  probably  satisfactory  to 
your  minds,  that  in  this  unlucky  business,  Allen  and  Grant,  did  act 
us  the  agents  of  Gordon  and  Walker ;  and  in  solving  the  second 
question,  I  am  willing  to  consider  them  as  agents. 

"  An  agent,  general  or  special,  may  render  himself  personally 
responsible  for  a  contract  made  for  his  principal.  He  must  take 
care  that  in  his  contract  and  undertakings,  he  represents  himself 
and  deals  as  an  agent.  It  is  his  duty  to  be  cautious  how  he  exe- 
cutes his  agency. 

"The  person  who  makes  a  contract,  or  comes  under  any  obli- 
gation, is  to  be  considered  as  contracting  for  himself.  And  in  or- 
der to  avoid  this  inference,  and  that  he  may  not  encounter  the  ha- 
zard of  being  personally  responsible,  he  himse4f  should  draw  the 
distinction,  and  let  it  be  known,  whether  he  acts  for  himself  or  for 
another.  A  contrary  doctrine  would  be  most  dangerous  and  un- 
just ;  because,  after  a  contract  is  made,  and  the  question  of  liabi- 
lity or  payment  for  a  serious  loss  arises,  the  person  who  made  the 
contract  ought  not  to  be  permitted  to  come  out  and  say,  *  Why,  I 
have  nothing  to  do  xvith  this,  I  was  a  mere  agent,  my  principal  is 
A.  B.  or  C.,  and  lives  in  Nashville,  Orleans,  or  London.'  Al- 
though the  agent  may  render  himself  personally  liable,  by  his  man- 
ner of  dealing,  yet  the  principal  would  still  be  answerable  to  him. 

"  Now,  my  mind  being  sati>fied,  that  *ftllen  and  Grant  were 
the  agents  of  Gordon  and  Jl'alker  in  this  transaction,  let  us  exa- 
mine \vhat  the  facts  are,  which  bear  upon  this  particular  point,  and 
ascertain  whether  the  language  and  conduct  of  Mr.  Mien  to  Mr. 
Sonnctt,  were  those  of  an  agent,  and  such  upon  the  legal  prin- 
ciples I  have  mentioned,  as  will  avoid  all  personal  liability?  And 
to  these  principles  I  will  leave  it  to  you  to  apply  the  facts. 

"The  circumstances  are  these:  (His  honour  here  stated  what 
took  place  between  JIUen  and  Bonnett.) 

"Then  it  appears  that  nothing  very  formal  took  place  between 
Jlllen  and  Bonnett;  what  did  occur,  however,  appears  to  be  usual 
when  our  merchants  ship  goods — for,  sometimes,  the  receipt  is  not 
signed  until  after  the  boat  sails.  To  make  an  undertaking  of  this 
kind  binding,  no  precise  foim  of  words  or  writing  is  necessary. 
What  was  the  intent  and  undertaking  of  the  parties?  One  man 
asks  another  for  freight  to  a  particular  place;  the  freight  is  pro- 
mised, sent  to  the  boat,  received  and  stowed  away.  Do  not  these 
facts  satisfy  your  minds,  that  there  was  an  undertaking  to  carry 
and  deliver?  An  undertaking  for  which  some  one  ought  to  be  re- 
sponsible? Who  is  that  person?  Can  there  be  a  disposition  any  where 
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to  disbelieve  Mr.  Bonnett,  when  he  tells  us,  <  he  never  heard  who 
owned  the  hoat,  (he  appears  to  have  been  confined  by  lameness,) 
he  never  heard  of  the  names  of  Gordon  and  Walker,  until  after 
the  disaster;  that  he  intended  to  deal,  and  did  deal  \\\{\iMlen  and 
Grant ;  that  to  him  Mr.  Allen  did  not  represent  himself  as  an 
agent — spoke  of  no  agency — gave  no  name  of  principal — and  final- 
ly, that  he  did  give  the  goods  on  account  of  Mien  and  Grant.'  If 
these  impressions  were  erroneous,  or  if  he  was  deceived,  nothing  was 
done  to  undeceive  him,  or  correct  the  error.  Now,  it  is  very  true, 
as  contended  for  by  the  counsel  for  the  defendants,  that  Mr.  Bon- 
nett draws  his  inferences  at  his  own  peril;  and  it  is  his  own  look 
out  and  his  care,  whether  or  not,  the  conduct  and  language  of  Mr. 
Jillen  justified  him  in  his  impressions,  and  reasonably  induced  him 
to  believe  and  say,  that  the  goods  were  given  on  account  of  Mien 
and  Grant.  What  was  the  plain  import  and  meaning  of  the  re- 
quest by  Mien,  the.  answer  of  Bonnett,  and  the  conversation  of 
the  parties?  Were  the  final  decision  of  this  question  left  to  us,  we 
would  say,  that  such  was  the  language,  and  such  was  the  manner 
in  which  Mten  represented  himself  to  Bonnett;  and  such  was  the 
personal  ignorance  of  Bonnett,  as  to  agency  and  ownership  of  the 
boat,  that  out  of  this  transaction,  a  personal  responsibility  does 
arise.  If  Mien  and  Grant  had  gone  round  the  town  and  said,  we 
want  freight,  and  will  give  Gordon  and  Walker's,  of  Nashville, 
receipt,  would  they  have  succeeded  ?  Would  they  have  been  like- 
ly to  have  got  freight  upon  their  responsibility?  The  third  and 
last  question  then  is,  on  whom  does  this  personal  responsibility 
fall?  The  defendants  answer,  '  certainly  not  upon  us  jointly;  not 
upon  the  firm  of  Mien  and  Grant.  Because,  if  Mien  did  in- 
cur personal  responsibility  in  this  case,  he  had  no  right  to  bind  his 
partner,  Mr.  Grant.'  Now,  this  seems  to  us  to  be  the  most  dif- 
ficult and  serious  point  of  the  case;  indeed,  to  my  mind,  the  only 
difficult  question.  By  the  course  of  the  arguments,  too,  we  would 
suppose  it  was  considered  by  the  counsel,  as  the  most  material  and 
important  position.  Its  decision  will  depend,  principally,  upon  the 
point  of  light  in  which  the  facts  may  strike  you;  upon  the  inference 
which  you  may  draw  from  all  the  circumstances  in  evidence,  as  to 
the  power  of  the  one  party  to  bind  the  other  in  a  transaction  like 
the  present.  We  will  give  you  the  law  bearing  upon  this  point  of 
the  case;  the  law  as  to  the  express  or  implied  power  of  the  partner 
to  bind  the  firm. 

"  It  is  often  difficult  (particularly  in  this  country,  where  the  va- 
rious business  and  occupations  of  men  are  in  many  cases  not  very 
well  defined,)  to  get  at,  and  discover  the  nature,  limits,  and  ex- 
tent or  business  of  a  firm.  Those  who  deal  with  a  firm,  have  of- 
ten times  to  run  the  risk,  in  cases  of  dispute,  of  being  able  to  prove 
the  members  of  it,  or  the  nature  and  extent  of  their  association.  I  do 
not  mention  this  because  I  believe  any  difficulty  has  been  thrown 
in  the  vyay  here  by  the  defendants;  but  for  the  purpose  of  showing 
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the  reason  of  the  course  of  evidenc  upon  the  trial  of  the  cause,  as 
well  as  the  reason  for  the  rule  of  law  I  shall  lay  down  to  you. 

"Now,  where  in  the  agreement  of  the  firm,  or  their  articles  of 
partnership,  an  authority  is  given  to  any  one  of  the  partners,  to 
bind  the  firm,  then  it  may  be  said,  there  is  an  express  power  given 
to  one  partner  to  bind  his  colleague.  He  becomes,  unequivocally, 
the  agent  of  all,  and  in  such  case,  no  difficulty  could  easily  occur. 
But  in  other  cases,  where  the  precise  terms  of  the  association  are 
not  known,  where  the  limits  and  nature  of  their  business,  and  the 
power  of  each  partner  is  not  definitely  ascertained,  a  court  and  jury 
are  obliged  to  resort  to  inference  and  implicataion,  arising  from  the 
declarations,  acts,  conduct,  and  manner  of  doing  business  by  the 
firm,  in  order  to  ascertain  the  power  of  one  partner  to  bind  the 
firm. 

" Partnerships  may  be  of  two  kinds:  general  and  special." 

[Here  his  honour  explained  the  nature  of  a  general  and  special 
partnership.] 

"  In  both  these  kinds  of  partnerships,  there  is  an  implied  power, 
in  the  absence  of  an  express  one,  in  one  partner  to  bind  the  others 
in  the  business  which  they  pursue.  One  partner  is  the  agent  of  the 
firm,  within  the  scope  of  business  which  they  follow.  But  he 
cannot  bind  the  firm  to  engagements  unconnected  with,  or  foreign 
to  the  affairs  in  which  they  are  engaged. 

"Thus  I  would  say,  that  one  commission  merchant,  even  in 
Pittsburg,  where  the  business  is  not  strictly  confined  to  that  pur- 
suit, would  not  have  the  power,  without  the  consent  of  his  collea- 
gues, to  convert  the  firm  into  freighters  or  common  carriers.  And 
an  engagement  without  that  consent,  in  a  transaction  thus  foreign 
to  their  association,  would  be  without  authority;  good  to  be  sure 
against  the  particular  partner  who  made  it,  but  void  against  the 
others. 

"Let  me  lay  down  to  you  another  principle  of  law,  materially 
connected  with  the  present  inquiry.  It  is  this. 

"A  partnership,  as  it  proceeds,  or  grows  older,  or  as  capital  in- 
creases, business  multiplies,  or  commerce  changes,  may  be  greatly 
extended,  as  to  its  objects  and  the  manner  of  conducting  it  A 
limited  partnership  may  become  general;  and  a  general  one  more 
general  or  more  extensive.  This  happens  by  the  acts  and  conduct 
of  the  parties,  by  their  branching  out  and  making  their  business 
more  diffusive.  This  extension  of  the  business  of  a  firm,  may  be 
discovered  by  the  assent,  the  acquiescence,  as  well  as  the  positive 
acts  of  the  partners. 

"  Upon  this  branch  of  the  case,  my  last  legal  position  is  this. 
Although  the  particular  undertaking  in  dispute  may  be  unconnect- 
ed with  the  usual  line  of  the  business  of  the  firm,  and  may  have 
been  entered  into  by  but  one  partner,  yet  if  the  others  consented* 
or  knowingly  acquiesced,  the  whole  firm  would  be  answerable. 
In  sucli  case  the  one  may  bind  the  other. 
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"  Now,  to  ascertain  by  the  application  of  these  legal  principles 
to  the  facts  in  evidence,  whether  the  undertaking  made  Mr.  Bon- 
nett,  should  fall  upon  the  firm  of  Mien  and  Grant,  let  us  see  what 
the  circumstances  are,  showing  the  extent  and  nature  of  the  busi- 
ness of  the  firm,  and  whether  they  indicate  an  assent  or  sanction, 
on  the  part  of  Grant .?" 

[Here  the  President  stated  and  commented  upon  the  facts  con- 
nected with  this  part  of  the  case.] 

"  Now,  if  you  believe  these  facts,  that  this  firm  had  so  ex- 
tended its  business,  had  rendered  it  so  diffuse  and  multifarious, 
that  such  ivas  the  manner  of  conducting  its  affairs,  that  this 
transaction  fairly  and  reasonably  fell  within  the  compass  of 
their  business,  the  undertaking  tuould  not  be  fraudulent  and 
void  as  relates  to  Grant,  but  would  be  binding  on  the  firm.  If 
you  think  otherwise,  the  responsibility  would  not  fall  on  the  part- 
nership. 

"When  one  partner  contracts  in  the  name  of  the  firm  in  a  trans- 
action connected  with  the  objects  of  the  partnership,  he  is  said  to 
act  as  the  agent  of  the  other  partners.  From  the  evidence  you 
have  heard,  do  you  feel  justified  in  believing,  that  such  an  agency 
existed  in  the  transaction  ?  Do  you  believe,  that  from  an  exten- 
sion of  their  business,  that  such  were  the  many  and  multiplied  ob- 
jects of  their  partnership  connexion,  that  Jillen  had  the  right  and 
agency  to  bind  his  partner,  whether  he  was  dealing  as  the  agent 
of  Gordon  and  Walker,  or  whether  he  was  dealing  for  the  firm? 
But  more  particularly,  that  he  had  the  power  to  bind  the  firm,  per- 
sonally, in  an  agency  business? 

"Again.  In  pursuing  this  inquiry,  and  whilst  upon  the  facts 
connected  with  it:  Although  you  may  think  the  general  nature 
and  objects  of  the  partnership  would  not  justify  the  exercise  of  ihis 
right  by  Mr.  *flllen,  to  bind  the  firm,  (and  if  you  believe  it  was 
merely  an  agency  business,  you  ought  to  ask  very  strong  evidence 
to  induce  you  to  believe  there  was  a  power  in  one  partner  to  bind 
the  firm  personally,)  and  if  it  was  foreign  to  the  nature  of  their 
partnership  business,  did  Grant  acquiesce  or  assent  to  the  course 
that  was  pursued  ?" 

With  the  record  was  returned  a  certificate,  in  these  words,  sign- 
ed by  the  presiding  judge. 

"  What  follows  /  have  no  recollection  of  delivering,  nor  it 
it  on  my  notes.  But  Mr.  Baldwin  having  it  upon  his  notes,  I 
am  willing  to  adopt  it  upon  his  word.  I  think  it  all  correct,  and 
it  is  very  probable  I  may  have  used  the  language." 

"  WM.  WILKINS." 

The  following  is  what  his  honour  here  refers  to. 

"After  the  close  of  the  charge,  in  reply  to  some  observations 
from  Mr.  Baldwin,  the  President  said,  that  he  could  not  see  how 
any  lawyer  could  doubt  as  to  the  responsibility  arising  out  of  the 
conversation  with  Bonnett.  All  which  then  occurred,  would  in- 
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<luce  any  one  to  believe  the  freight  was  intended  for  •flllen  and 
Grant.  Latapie  appears  to  tt-s  to  have  had  nothing  to  do  with 
the  contract  for  transportation,  and  therefore,  I  do  not  see  how 
his  knowledge  of  the  ownership  of  the  boat  could  have  any  effect 
on  what  Bonnet t  had  done.  The  responsibility  arose  out  of  the 
conversation  with  Bonnet t ;  and  Reno's  telling  Latapie,  that 
Gordon  and  Walker  mvned  the  boat,  could  not  change  Me  na- 
ture of  the  engagement" 

Baldwin  and  Ross,  for  the  plaintiffs  in  error,  contended, 

1.  That  in  permitting  the  question  relative  to  the  reputation  of 
a  general  partnership  between  Messrs.  Jlllen  and  Grant,  to  be  put 
to  John  Darragh,  the  Court  of  Common  Pleas  had  erred.     Gene- 
ral reputation  may  be  received  as  corroborating  evidence  of  a  part- 
nership, but,  not  to  prove  its  extent,  which  can  only  be  established 
by  acts.     If  the  question  was  inadmissible,  the  manner  in  which 
it  was  answered  cannot  cure  the  defect.     The  answer  was  not  a 
positive  negative,  but  merely  a  declaration  by  the  witness,  that  he 
could  not  answer  in  the  affirmative,  and  the  court,  by  permitting 
the  question  to  be  put,  having  laid  down  the  law  to  the  jury,  that 
the  extent  of  the  partnership  might  be  proved  by  general  reputa- 
tion, the  want  of  the  witness  might  have  been  supplied  by  the  pri- 
vate information  of  the  jury  themselves:  and  thus  the  plaintiffs  in 
error  sustained  a  serious  injury.   If  improper  evidence  be  admitted, 
the  error  is  not  cured  by  subsequent  evidence  sufficient  to  establish 
the  same  fact.     Maxwell  v.  Webb,  16  Johns.  89.     Wherever  an 
erroneous  opinion  of  the  court  is  calculated  to  influence  the  jury,  it 
may  be  assigned  as  error.  Delhi  v.  M'Cormick,  8  Serg.  fy  Rawle, 
345.  Snyder  \:  Snyder,  6  Sinn.  499.  Ridgly  v.  Spencer,  2  Binn. 
70.     Shoffer  v.  Kritzer,  6  Binn.  433. 

2.  The  subscription  of  Messrs.  Mien  and  Grant,  for  stock  in 
the  Pittsburg  Navigation  Cdmpany,  ought  not  to  have  been  ad- 
mitted in  evidence,  because  it  was  a  fact  not  condvcing  to  prove, 
that  one  of  the  defendants  had  a  right  to  bind  the  otner  as  a  com- 
mon carrier  or  a  freighter  of  goods.     It  was  altogether  irrelevant, 
and  might  have  been  demurred  to.     Lickbarrow  v.  Mason,  1  H. 
Bl.  357,  S. 

3.  The  testimony  of  Bonnet,  to  prove  the  assumption  by  one 
partner  for  both,  was  improperly  admitted,  because-  the  right  of 
one  to  bind  the  other  had  not   been   previously   proved.     The 
evidence  of  Logan  did  not  prove  it,  and  there  was  nothing  else. 
A  single  instance  is  not  sufficient  to  establish  a  general  authority. 
4  Johns.  377,  379,  3SO.     Joyce  v.  Sims,  2  Dall.  223. 

4.  In  saying  that  an  agent  is  personally  liable,  unless  his  agency 
is  declared,  the  court  laid  down  the  law  too  broadly  for  the  cir- 
cumstances of  this  case.    It  should  have  been  left  to  the  jury  to  de- 
cide from  the  circumstances,  whether  the  defendants  had  not  con- 
tracted merely  as  agents.     It  is  not  necessary  for  the  agent  to  dis- 
close his  character,  where  it  is  known  to  the  person  with  whom  he 
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deals.  The  defendants  were  notoriously  agents,  which  is  sufficient 
to  bring  the  knowledge  of  their  characier  to  the  plaintiff.  In  Miles 
v.  O'hara,  1  Serg.  fy  Rawle,  32,  it  was  held,  that  evidence  might 
be  given  of  the  general  understanding,  that  the  drawer  of  a  bill  was 
merely  an  agent,  and  not  to  be  held  responsible.  In  the  case  of  a 
public  agent,  the  intent  to  bind  him  personally,  must  distinctly  ap- 
pear, or  he  is  not  personally  answerable.  12  Johns.  387,  444.  1 
Crunch,  365.  And  there  is  no  difference  between  government 
agents  and  other  agents.  15  Johns.  1.  Besides,  the  general  no- 
toriety of  the  defendants  character  as  agents,  there  was  much  evi- 
dence in  the  case,  from  which  it  might  have  been  inferred.  The 
account  of  an  agent  need  not  on  its  face  purport  to  be  such.  It  may 
be  inferred  from  the  nature  of  the  transaction.  5  Wheat.  337. 
The  vessel  was  known  to  every  one  to  be  the  property  of  Gordon 
and  Walker,  and  the  fact  of  the  agency  was  well  known  to  Lala- 
pie,  one  of  the  plaintiff's  agents,  to  whom  the  goods  were  consign- 
ed. The  plaintiff,  therefore,  could  not  have  been  ignorant  of  the 
fact.  Notwithstanding  all  this,  however,  the  court  laid  it  down  as 
law,  that  unless  the  agency  was  expressly  disclosed,  the  defendants 
were  liable  personally.  They  cited  in  the  course  of  argument  on 
this  point,  7  T.  R.  359.  2  Esp.  N.  P.  568.  4  Serg.  $  Rawle, 
331."  12  Mass.  Rep,  22.  12  Johns.  514,  520. 

5.  The  court  erred  in  saying,  that  a  personal  liability  arose  from 
the  conversation  between  Bonnett  and  Jlllen.     The  observations 
on  the  preceding  point,  are  applicable  to  this,  and  need  not  be  re- 
peated. 

6.  In  leaving  it  to  the  jury  to  decide  from  the  evidence,  whether 
Mien  had  a  right  to  bind  his  partner  in  this  transaction,  the  court 
erred.     This  was  matter  of  law,  which  the  court  ought  to  have  de- 
cided.    4  Serg.  8?  Rawle,  279.     S  Serg.  $>  Rawle,  38S.     4  Johns. 
388. 

7.  The  jury  were  permitted  to  presume  the  acquiescence  of 
Grant,  when  there  was  no  evidence  to  justify  such  a  presumption. 
There  was  some  evidence  of  previous  consent,  but  not  the  slight- 
est of  acquiescence,  which  implies  subsequent  assent,  or  approba- 
tion. 

8.  Notice  to  Latapie,  clearly  affected  the  plaintiff,  and  the  court 
erred  in  saying,  that  it  did  not.     He  was  the  plaintiff's  agent  in 
this  very  transaction,  the  consignee  of  the  goods,  in  whom  the  le- 
gal title  was  vested.     Griffith  v.  Ingledew,  6  Serg.  8f  Rawle, 
429.     Whatever  was  done  by  him  in  the  business  in  which  he  was 
employed,  was  the  act  of  his  principal,  and  consequently,  whatever 
was  known  to  the  agent,  must  be  considered  as  known  to  him  for 
whom  he  was  acting. 

Biddle,  for  the  defendant  in  error,  insisted, 

1.  That  the  question  put  to  Darrah  was  perfectly  proper,  and 
that  if  it  was  not,  it  could  not  be  assigned  for  error,  because,  the 
answer  was  in  the  negative,  and  could  not  injure  the  defendants. 
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It  had  been  previously  proved,  he  observed,  that  the  defendants 
had  gone  beyond  the  line  of  commission  merchants,  in  buying  and 
ng  on  their  own  account,  and  also,  that  in  Pittsburgh  com- 
mission merchant  was  an  undefined  term,  not  confined  strictly 
to  the  commission  business.  Under  these  circumstances,  the  plain- 
tiff was  intitled  to  prove  the  extent  of  the  partnership,  by  evidence 
of  the  general  reputation.  Whitney  v.  Sterling,  14  Johns.  216. 
Livingston  v.  Roseveidt,  4  Johns.  251,  253,  259,  270.  Ad- 
mitting, however,  the  question  to  have  been  improper,  the  defen- 
dants were  uninjured  by  it,  because  the  answer  proved  nothing.  A 
multitude  of  cases  establish  the  position,  that  that  only  can  be  as- 
signed lor  error,  which  inflicts  an  injury  on  the  party  complaining. 
Toy's  Case,  5  Co.  39.  Williams  v.  Gvyer,  2  Saund.  46.  7 
Johns.  182.  13  Johns.  517.  Preston  v.  Harvey,  2  Henry  4* 
Munf.  67.  Hayt  v.  Hudson,  12  Johns.  207,  209.  Brawn  v. 
Downing,  4  Serg.  &>-  Rawle,  498.  Hitbly  v.  Vanhorn,  7  Serg. 
4*  Rawle,  185.  Wolverton  v.  Commonwealth,  Id.  275.  Bank 
of  Pennsylvania  \.  Ligget,  Id.  218.  2  Hen.  4*  Munf.  557. 

2.  The  subscription  for  fifty  shares  in  the  Pittsburg  Navigation 
Company,  was  in  the  handwriting  of  Grunt  in  the  name  of  the 
firm,  and  proved  that  the  house  did  other  commission  business.  It 
was  one  step  at  least  towards  the  establishment  of  a  general  part- 
nership, and  was,  therefore,  good  evidence.     4  Johns.  264,  276. 

3.  The  admission  of  Bonnet's  testimony.     (The  court  told  Mr. 
Biddle,  that  he  need  not  speak  to  this  point.) 

4.  That  the  court  stated  the  law  correctly  with  respect  to  the 
personal  liability  of  an  agent  who  does  not  disclose  his  principle, 
there  is  abundant  authority  to  show.     Morie  v.  Hejferman,   13 
Johns.  77.     May  hew  v.  Prince,  1 1  Mass.  Rep.  54.     2  Livermore, 
247.      Meyer  v.   Barker,  6  Binn.  235.     Paley,  289,  290,  293, 
296,  312.     All  that  the  judge  said  was  right,  and  he  is  not  bound 
to  lay  down  the  law  in  every  possible  contingency.     Lilly  v.  Pas- 
chal, 2  Serg.  4'  Rawle,  397.     Carothers  v.  Dunning,  3  Serg.  4* 
Rawle,  385. 

5.  If  the  court  said,  "  that  a  personal  responsibility  arose  from 
the  conversation  between  Bonnet  and  Jlllen,"  they  left  the  deci- 
sion of  that  fact  to  the  jury,  in  various  parts  of  the  charge,  and 
therefore,  what  was  said  was  not  error. 

G.  Whether  Mien  had  power  to  bind  his  partner  in*  the  transac- 
tion in  question,  was  a  fact,  and  consequently,  matter  for  the  de- 
termination of  the  jury,  to  whom  it  was  properly  left.  It  de- 
pended upon  a  variety  of  facts,  tending  to  show  the  nature  of  the 
business  the  firm  had  been  concerned  in,  and  that  the  commission 
business  embraced  a  transaction  of  this  nature.  The  court  would 
have  done  wrong  had  they  assumed  the  decision  of  such  a  question. 
Brown  v.  Campbell,  1  Serg.  4'  Rawle,  176.  Cassel  v.  Cook,  8 
Serg.  4*  Rmulc,  2fiS. 

"'    There  was  abundant  evidence  of  the  consent  of  Grant  to  the 
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acts  of  Jlllen,  in  relation  to  the  shipment  of  the  goods,  and  to  say 
there  was  no  acquiescence,  is  merely  a  verbal  criticism.  The  judge 
took  a  view  of  the  whole  of  the  evidence,  and  left  the  fact  of  con- 
sent, sanction,  acquiescence  to  the  jury. 

8.  What  is  imputed  to  the  court  below,  with  respect  to  Lata- 
pie's  knowledge  of  the  nature  of  the  contract,  was  no  part  of  the 
charge.  The  judge  does  not  say  that  it  was,  but  takes  it  on  the 
word  of  counsel.  It,  therefore,  is  not  the  subject  of  review  by 
this  court.  Admitting  it  to  have  been  part  of  the  charge  it  was 
right.  If  Sonnet  made  the  contract,  as  it  appears  he  did,  it  could 
not  be  affected  by  notice  to  Latapie.  The  goods  belonged  to  Ros- 
tain. They  were  sent  to-  Bonnet  in  order  to  be  forwarded  to 
Nashville,  where  they  were  to  be  delivered  to  Latapie.  Bonnet 
made  the  contract  of  freight,  with  which  Latapie  had  nothing  to 
do.  Even  if  Latapie  had  been  the  owner  of  the  goods,  it  would 
not  have  affected  the  contract  made  by  his  agent,  because  although 
the  defendants  did  not  own  the  vessel,  they  might  contract  for  the 
freight. 

The  opinion  of  the  court  was  delivered  by 

TILGHMAN,  C  J.  This  is  an  action  brought  by  Rostain,  the 
plaintiff  below,  against  Mien  and  Grant,  the  plaintiffs  in  error,  to 
recover  damages  for  the  loss  of  the  plaintiff's  goods,  shipped  at 
Pittsburgh  to  be  carried  in  a  boat  freighted  by  the  defendants,  to 
Nashville,  in  the  state  of  Tennessee.  The  boat  sunk  in  the  Mo- 
nongahela  river,  off  the  city  of  Pittsburg,  soon  after  the  goods 
were  laden,  in  consequence  of  w-hich,  they  were  greatly  damaged. 
The  declaration  contains  two  counts ;  one  in  which  the  defendants 
are  charged  as  common  carriers;  the  other,  on  their  special  assump- 
tion. The  plaintiff  obtained  a  verdict;  but-the  counsel  for  the  de- 
fendants took  several  exceptions,  on  points  of  evidence,  and  to  the 
charge  of  the  court. 

The  first  exception  was  to  the  admission  of  the  evidence,  "  that 
Grant  had  subscribed  in  the  name  of  Jlllen  and  Grant,  for  fifty 
shares  in  the  Pittsburg  Navigation  and  Insurance  Company." 
In  order  to  recover,  it  was  necessary  for  the  plaintiff  to  prove,  in 
the  first  place,  that  Mien  and  Grant  were  partners.  The  defen- 
dants confessed  a  partnership  in  the  commission  business,  but  de- 
nied that  it*extended  further.  The  plaintiff  contended,  that  al- 
though the  partnership  might,  in  its  origin,  have  been  limited  to 
the  commission  business,  yet  it  was  afterwards  extended  to  every 
kind  of  concern  in  which  merchants  are  engaged,  including  the 
carriage  of  goods  and  merchandize,  from  Pittsburg,  down  the 
river  Ohio.  Now,  this  might  be  shown,  by  proving  that  they  had 
transacted  various  kinds  of  business  out  of  the  line  of  commission 
merchants.  A  single  transaction  of  this  kind,  might  not  have  been 
sufficient  to  satisfy  the  jury  ;  nevertheless,  the  plaintiff  had  a  right 
to  prore  one  thing  at  a  time,  and  thus  by  adding  fact  to  fact,  a 
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mass  of  testimony  might  have  been  produced,  sufficient  to  warrant 
an  inference  of  general  partnership  The  evidence  offered,  was 
an  advance  of  one  step ;  because  it  proved  one  transaction  by  the 
defendants,  as  partners,  beyond  the  commission  line.  A  subscrip- 
tion to  a  Navigation  and  Insurance  Company,  is  certainly  not  com- 
mission business.  The  evidence,  therefore,  was  properly  ad- 
mitted. 

2.  The  plaintiff  having  proved,  that  the  defendants  did  business 
in  partnership  as  commission  merchants,  and  also  bought  and  sold 
goods  on  their  own  account,  (a  general  practice  with  the  commis- 
sion merchants  of  Pittsburgh  that  they  had  an  account  opened  in 
bank,  in  the  name  of  the  firm,  and  signed  and  indorsed  notes  in 
the  same  name,  proposed  to  ask  the  following  question  of  one  of 
his  witnesses:  "  Was  it  the  general  reputation,  that  the  defen- 
dants dealt  as  partners  in  any  business  or  speculation,  in  which  ca- 
pital might  be  advantageously  employed  ?  To  this  question  the 
defendants  objected,  but  the  court  permitted  it  to  be  put  to  the 
witness,  who  answered,  "  that  he  could  not  answer  the  question, 
in  the  affirmative"  The  defendants  counsel  tendered  an  excep- 
tion, which  was  allowed  by  the  court  General  reputation  of  a 
partnership,  or  of  the  extent  of  a  partnership,  is  not  evidence,  ex- 
cept in  corroboration  of  previous  testimony.  Whether  a  sufficient 
foundation  had  been  laid  by  the  previous  evidence  in  this  case,  it 
is  unnecessary  to  decide,  because,  even  if  there  had  been  error  in 
admitting  the  question,  it  appears  by  the  record,  that  the  defen- 
dants suffered  no  injury  from  it,  the  witness  having  given  no  evi- 
dence of  general  reputation.  I  have  never  known  a  case  circum- 
stanced exactly  like  the  present.  Yet  I  think,  principles  have  been 
established,  upon  which  the  point  before  us  may  be  safely  rested. 
It  is  a  general  and  well  known  principle,  that  a  person  shall  not 
assign  that  for  error,  from  which  he  has  suffered  no  injury.  The 
reason  is  uncontrovertible.  The  administration  of  justice  is  not 
promoted,  by  reversing  a  judgment  for  an  error  by  which  no  injury 
has  been  sustained.  But,  to  bring  this  general  rule  to  the  point. 
If  the  party  by  whom  evidence  is  offered,  having  obtained  the 
court's  decision  in  his  favour,  think  proper  to  waive  the  evidence, 
the  judgment  shall  not  be  reversed,  though  the  decision  wa.s  erro- 
neous. Now,  what  difference  does  it  make  to  the  adverse  party, 
whether  the  evidence  is  waived,  or  no  evidence  given,  because  the 
witness  knew  nothing?  In  the  Bank  of  Pennsylvania  v.  Leggit, 
7  Serg.  4*  Rawle,  218,  a  witness  produced  by  the  defendant,  was 
rejected  by  the  court.  The  plaintiff  then  waived  his  objection,  and 
consented  that  the  witness  should  be  examined;  but  the  defendant 
thinking  that  he  had  gained  an  advantage  by  the  error  of  the  court, 
refused  to  examine  the  witness,  and  tendered  a  bill  of  exceptions. 
The  case  having  been  brought  before  this  court  by  writ  of  error,  it 
was  decided,  that  as  it  was  the  defendants  own  choice  not  to  exa- 
mine his  witness,  the  judgment  should  not  be  reversed.  The  cases 


374  SUPREME  COURT  ^Pittsburg, 

(Allen  and  others  v.  Rostain.) 

cited  by  the  plaintiff's  counsel,  support  his  position,  that  there  shall 
be  no  reversal  of  a  judgment,  where  no  injury  has  been  sustained. 
5  Co.  39.  2  Saund.  46.  7  Johns.  182.  13  Johns.  517.  2  Hen. 
#  Munf.  67.  4  Serg.  $  Rawle,  498.  7  Serg.  fy  Rawle,  185. 
But  the  defendant's  counsel  contend,  that  there  probably  was  an  in- 
jury sustained  in  this  instance,  because,  the  jury  having  heard  the 
court's  opinion,  that  general  reputation  was  evidence,  might  have 
been  influenced  by  their  own  knowledge,  of  a  general  reputation  in 
Pittsburgh  that  the  defendants  were  engaged  in  a  general  part- 
nership. But  we  must  not  suppose  that  the  jury  acted  illegally. 
They  were  sworn  to  determine  according  to  the  evidence;  that  is, 
the  evidence  as  given  upon  oath,  in  open  court.  Although  it  was 
once  held,  that  a  juror  might  determine  upon  facts  within  his 
own  knowledge,  not  proved  by  his  oath,  yet  that  opinion  has  been 
long  reprobated,  in  consequence  of  the  confusion  and  injustice 
which  would  result  from  it.  The  parties  have  a  right  to  hear  the 
evidence,  that  they  may  have  an  opportunity  of  cross  examining 
the  witness,  and  contradicting  him,  if  necessary,  by  other  evidence. 
It  has  also  been  contended,  on  the  part  of  the  defendants,  that  the 
plaintiff  had  no  right  to  have  the  answer  of  the  witness  inserted  in 
the  record, _and  consequently,  this  court  should  pay  no  regard  to 
it.  It  is  true,  that  our  bills  of  exceptions,  which  are  often  drawn 
very  inaccurately,  do  not  usually  insert  the  evidence  which  has  been 
excepted  to.  But  on  examining  precedents  drawn  with  great  care, 
it  will  be  found,  that  the  most  perfect  form  is,  first  to  set  forth  the 
evidence  which  is  offered,  then  the  court's  opinion  in  favour  of  its 
admission;  and  afterwards  to  aver,  that  the  evidence  was  given. 
1  Went.  172.  6  Went.  131.  To  say,  that  the  plaintiff  had  no 
right  to  place  the  answer  of  the  witness  on  the  record,  is  begging 
the  question.  I  think  he. had  the.  right,  in  order  that  it  might  ap- 
pear, that  the  defendants  had  suffered  no  injury.  And  on  full  con- 
sideration, I  am  perfectly  satisfied,  that  considering  the  whole  re- 
cord, it  appears,  that  no  evidence  of  general  reputation  was  given, 
and  therefore,  the  judgment  should  not  be  reversed,  on  this  ex- 
ception, whether  the  opinion  of  the  court  was  right  or  wrong.  If 
the  slightest  evidence  had  been  given,  the  judgment  must  have 
been  reversed ;  because,  it  is  not  for  a  court  of  error  to  weigh  the 
evidence,  or  determine  what  influence  it  had  on  the  verdict. 

I  come  now  to  consider  the  exceptions  to  the  charge  of  the 
court. 

1.  The  first  error  is,  that  the  jury  were  instructed,  "that a  man 
who  contracts  with  another  in  his  own  name,  is  personally  liable, 
though  he  be  an  agent,  unless  he  discloses  that  fact  at  the  time  of 
the  contract."  The  objection  is,  that  the  law  was  laid  down  too 
generally.  It  must  be  recollected,  that  the  judge  first  laid  down 
the  general  law  of  principal  and  agent,  and  then  applied  it  to  the 
evidence.  And  in  order  to  do  justice  to  the  charge,  we  must  take 
it  altogether.  It  cannot  be  denied,  that  the  general  principle  is 
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what  the  court  declared  it  to  be.  The  agent  is  personally  liable, 
unless  he  gives  notice  that  he  contracts  as  an  agent,  and  names  his 
principal.  That  the  law  must  be  so,  is  self  evident ;  because,  the 
other  party  may  have  confidence  in  the  agent,  but  no  confidence  in 
the  principal;  he  ou^ht,  therefore,  to  be  informed  of  the  principal, 
that  he  may  elect  whether  he  will  trust  him  or  not.  There  may 
be  cases  where  the  general  law  admits  of  distinction,  but  it  does 
not  appear  that  it  was  necessary  to  notice  them  in  this  charge.  It 
cannot  be  expected  that  a  judge  should  write  a  complete  treatise  on 
the  law  of  agency.  It  is  enough,  if  he  instructs  the  jury  in  such  a 
manner  as  not  to  mislead  them.  Bonnett,  the  plaintiff's  agent, 
swore  that  Re  contracted  with  Allen,  as  he  understood,  for  the 
house  of  Grant  and  Allen,  personally;  that  he  knew  them  not  as 
agents,  but  trusted  to  them  alone.  If  the  defendants'  counsel  sup- 
posed, that  their  case  might  be  distinguished  by  any  particular  cir- 
cumstances, they  had  a  right  to  propose  those  circumstances  hypo- 
thetically,  and  ask  the  court's  opinion  of  the  law.  And  on  one 
point  they  did  ask  it,  and  received  an  answer,  which  will  be  con- 
sidered hereafter.  But  in  the  general  instruction  on  the  law  of 
principal  and  agent,  there  certainly  was  no  error,  and  therefore,  the 
first  exception  has  not  been  supported. 

2.  The  second  error  is,  in  charging,   "  that  a  personal  liability 
arose  from  the  conversation  between  Bonnet t  and  Jlllen."     This 
is  pretty^  much  the  same  as  the  first.     When  Bonnett  made  the 
contract  with  Allen,  there  was  no  mention  of  an  agency.    The  lia- 
bility, therefore,  was  personal.     But  whether  the  liability  was  con- 
fined to  Allen,  or  included  his  partner,  Grant,  was  another  ques- 
tion which  does  not  fall  within  the  scope  of  their  objection. 

3.  "  The  court  left  it  to  the  jury,  to  say,  from  all  the  evidence, 
whether  Allen  had  a  right  to  bind  his  partner."     I  confess,  I  do 
not  see  how  the  court  could  have  done  otherwise.     For,  whether 
Allen  had  that  right,  depended  on  facts,  which  the  jury  alone 
could  determine.     They  were  instructed  as  to  the  nature  of  part- 
nership, and  told,  that  a  bare  partnership  in  the  commission  busi- 
ness, would  not  authorize  one  partner  to  bind  the  other  in  a  con- 
tract of  affreightment.     But  whether  the  original  partnership  be- 
tween the  defendants  as  commission  merchants,  had  been  extended 
so  far  as  to  embrace  the  contract  in  question,  or  supposing  it  had  not, 
whether  Grant  had  not  consented  to  this  particular  contract,  were 
facts  which  the  court  could  riot  decide.  The  evidence  on  both  sides 
was  summed  up  by  the  court,  and  the  case  fairly  submitted  to  the 
jury. 

4.  "The  court  left  it  to  the  jury  to  presume  the  acquiescence  of 
Grant,  when  there  was  no  evidence  to  justify  such  inference." 
This  exception    is    founded    on  a  distinction,    rather   hypercriti- 
cal; a  distinction  between  consent  and  acquiescence.  Acquiescence, 
it  is  said,  must  be  subsequent  to  the  contract,  and  there  was  no 
evidence  of  any  act,  or  declaration  of  Grant  subsequent  to  the 
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contract,  in  this  instance;  although  there  was  evidence,  and  strong 
evidence  of  precedent  consent.  To  judge  fairly  of  the  charge,  we 
must  attend  to  the  judge's  expressions.  "Although  the  particular 
undertaking  in  dispute  may  be  unconnected  with  the  usual  line  of 
the  business  of  the  firm,  and  may  have  been  entered  into  by  but 
one  partner,  yet  if  the  other  consented,  or  knowingly  acquiesced, 
the  whole  firm  would  be  answerable.  And  again,  "  If  you  believe 
it  was  merely  an  agency  business,  you  ought  to  ask  very  strong 
evidence,  to  induce  you  to  believe  there  was  a  power  in  one  part- 
ner to  bind  the  firm  personally;  and,  if  it  was  foreign  to  the  nature 
of  their  partnership  business,  did  Grant  acquiesce  in,  or  assent  to 
the  course  that  was  pursued?"  Surely  the  defendants  have  no 
right  to  complain  of  this  part  of  the  charge,  considering  the  evi- 
dence which  had  been  given.  It  had  been  proved  by  David  Lo- 
gan, that  some  time  previous  to  the  contract  with  the  defendants, 
Grant  called  on  him,  and  said,  he  should  have  a  boat  to  load  for 
Nashville,  and  asked  whether  the  witness  had  any  goods  for  freight; 
Logan  then  asked  him,  who  would  sign  the  receipt,  to  which 
Grant  answered,  "we  wil"  This  looked  very  much  like  an  as- 
surance that  both  partners  should  be  personally  bound,  and  if  the 
jury  should  so  construe  it,  they  would  be  authorized  in  inferring 
a  consent  to  a  contract  to  bind  the  firm,  to  be  made  by  tflllen  with 
the  plaintiff.  Now,  whether  you  call  it  consent  or  acquiescence, 
is  not  material.  Surely  a  judgment  should  not  be  reversed,  on  a 
verbal  criticism  of  that  kind. 

5.  The  last  exception;  is  to  the  opinion  of  the  court,  "  that  al- 
though Latapie,  an  agent  of  the  plaintiff,  to  whom  the  goods  were 
to  be  consigned  on  their t arrival  at  Nashville,  knew  that  the  boat 
which  carried  them,  belonged  to  the  house  of  Gordon  and  Walker, 
at  Nashville,  it  could  have  no  .effect  on  the  contract  made  by  Bon- 
nett  with  the  defendants."  It  is  to  be  observed,  that  whatever  the 
contract  between  Bonne.it  and  the  defendants  was,  Latapie,  never 
interfered  in  it.  There  was  no  evidence  whatever,  of  his  having 
taken  any  part  in  it.  Then,  how  could  that  contract  be  affected 
by  Latapie's  knowledge  of  the  persons  to  whom  the  boat  belong- 
ed ?  Might  not  the  defendants  bind  themselves  personally,  al- 
though they  acted  as  agents  for  Gordon  and  Walker?  And  if  they 
did  so  bind  themselves,  was  the  contract  to  be  dissolved,  by  Lata- 
pie's knowledge  of  the  owners  of  the  boat  ?  Bonnett  and  Lata- 
pie were  both  agents  of  the  plaintiff;  but  for  different  purposes.  Bon- 
Tie^received  the  goods  at  Pittsburg,  and  contracted  for  their  carriage 
to  Nashville  Latapie  was  the  consignee,  to  receive,  and  sell  them 
at  Nashville.  Latapie's  knowledge,  therefore,  of  the  owners  of  the 
boat,  would  have  been  perfectly  consistent  with  the  contract  of  the 
defendants;  whereby  they  were  personally  bound  for  the  carriage. 
Although  I  have  given  my  opinion  on  this  last  exception,  yet  I 
must  remark,  that  I  do  not  consider  it  as  being  properly  on  the  re- 
cord. The  judge  certifies,  "  that  he  has  no  recollection  of  having 
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given  such  matter  in  charge,  but  as  it  is  in  Mr.  Baldwin's  notes, 
lie  is  willing  to  adopt  it,  on  his  word;  that  he  thinks  it  all  correct, 
and  very  probably  he  may  have  used  the  language."  If  the  point 
of  law  had  been  doubtful,  this  court  would  have  been  bound  to 
send  the  record  back,  to  give  the  Court  of  Common  Pleas  an  op- 
portunity of  certify  ing  positively  whether  the  matter  excepted  to, 
was  given  in  charge  or  not  On  the  whole,  I  perceive  no  error, 
and  am  of  opinion  that  the  judgment  should  be  affirmed. 

Judgment  affirmed. 


[PiTTSBOo,  SEPTEMBER  13,  1824.] 

PETRIE  against  CLARK  and  others. 

IN   ERROR.  ,i\  y  p  p  £ 

Of  the  right  of  creditors  and  legatees  to  follow  assets  which  have  been  coHusively 
parted  with  by  an  order  of  an  executor ;  of  the  remedy  in  such  cases,  and  of 
the  power  of  an  executor  over  the  assets. 

Of  an  executor  pledging  the  assets  of  his  testator  as  a  security  for  an  antecedent  debt 
of  his  own,  to  one  who  is  ignorant  of  the  mis-appropriation  of  the  property. 

A  promissory  note  was  indorsed  in  blank  to  executors  tor  goods  purchased  of  them, 
which  were  part  of  the  assets  in  their  hands.  One  of  the  executors,  without  the 
knowledge  of  the  other,  being  indebted  to  the  plaintiff  on  his  own  promissory 
note  of  nearly  the  same  amount,  after  his  own  note  became  due,  made  an  ar- 
rangement with  the  plaintiff,  by  which  his  own  note  was  taken  up  by  a  new  note, 
and  the  note  which  had  been  received  by  the  executor  for  the  goods  of  the  testa- 
tor, \vas  handed  over  with  the  blank  indorsement  of  the  payee  as  a  collateral  se- 
curity for  the  payment  of  this  debt;  the  plaintiff  being  entirely  ignorant  of 'the 
circumstances  under  which  the  latter  note  came  into  the  hands  of  the  executor. 
Hi-Id,  that  the  plaintiff,  not  being  a  holder  for  a  valuable  consideration,  was  not 
entitled  to  recover  the  amount  of  the  note. 

But,  it  seems,  that  if  he  could  show  that  time  was  given  in  consideration  of  obtain- 
ing the  note  in  question  as  a  security  for  a  debt,  and  in  consequence,  the  debt 
was  lost,  it  would  be  otherwise. 

THIS  was  an  action  on  the  case  brought  in  the  Court  of  Common 
Pleas  of  Allegheny  county  by  the  defendants  in  error,  as  indorsers 
of  a  promissory  note,  drawn  by  the  plaintiff  in  error,  the  defen- 
dant below,  for  366  dollars  17  cents,  dated  Pittsburgh,  August 
28,  1822,  and  payable  in  seven  months. 

On  the  trial,  the  defendant  offered  the  following  statement  of 
facts,  which  it  was  agreed  could  be  established,  and  prayed  the 
court  to  admit  it  in  evidence. 

"  The  note  for  three  hundred  and  sixty-six  dollars  and  seventeen 
cents,  on  which  the  suit  is  founded,  was  given  by  the  defendant 
for  goods  purchased  by  him  from  the  executors  of  Frederick 
Rodders,  which  goods  were  a  part  of  the  assets  of  the  deceased. 
It  was  drawn  in  favour  of  Jonathan  Smith,  who  was  the  defen- 
dant's surety  for  the  purchase-money,  was  indorsed  by  the  latter 
in  blank,  and  handed  over  to  the  executors  of  Rodgers.  Samuel 
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Smith)  merchant  of  Pittsburg,  (one  of  the  executors,  who  after- 
wards became  insolvent)  put  the  said  note,  without  indorsing  it7 
and  without  the  consent  of  his  co-executor,  into  the  hands  of  M.S. 
Mason,  agent  for  the  plaintiffs,  who  resides  in  Philadelphia,  in 
order  to  secure  the  payment  of  a  note  for  three  hundred  and  twen- 
ty-three dollars  and  twenty-one  cents.  This  note  was  given  by 
Samuel  Smith,  on  his  own  private  account,  to  the  plaintiffs,  for 
goods  purchased.  The  goods  were  bought  on  the  18th  of  March, 
1822,  and  a  note  given  therefor,  which  fell  due  on  the  ISth  of  July. 
Default  was  made  in  payment,  and  on  the  2Sth  of  October,  Smith 
gave  the  new  note,  which  was  accompanied  by  that  of  Petrie  The 
following  memorandum  was  signed  by  Mason,  ihe  agent,  l  Re- 
ceived, Pittsburgh,  October  28,  1822,  of  Mr.  Samuel  Smith, 
Alexander  Petrie 's  note,  favour  Jonathan  Smith,  a  seven  months, 
dated  28th  August,  1822,  for  366  dollars  17  cents,  which  I  hold 
as  collateral  security  for  a  note  of  said  Samuel  Smith,  dated  this 
day  a  five  months'  favour  *ft.  II.  Clarke  4*  Co.  Philadelphia,  for 
323  dollars  21  cents,  which,  if  paid,  the  said  note  of  Petrie's  to  be 
returned. — M.  S. Mason.' 

"Before  the  maturity  of  the  note,  a  written  notice  of  the  fore- 
going circumstances  was  given  to  the  defendant  by  the  executors  of 
Bodgers,  on  behalf  of  the  creditors  and  legatees,  and  he  was  warn- 
ed to  pay  the  money  only  to  them.  The  executors  were  Samuel 
Smith  and  John  Hodge,  the  latter  of  whom  had  taken  an  active 
part  from  the  death  of  the  deceased  in  the  duties  of  his  executor- 
ship.  The  plaintiffs  and  their  agents  were  entirely  ignorant  at 
the  time  when  the  transfer  of  Petrie's  note  was  made,  of  the  cir- 
cumstances under  which  it  came  into  the  possession  of  Samuel 
Smith." 

The  (jourt  rejected  the  testimony  upon  which  the  counsel  for  the 
defendant  excepted  to  the  opinion. 

Biddle,  for  the  plaintiff  in  error. 

The  action  was  brought  by  the  plaintiffs  below  to  obtain  the  be- 
nefit of  a  fraudulent  assignment  of  a  chose  in  action  by  one  of  the 
executors,  who  jointly  took  out  letters  testamentary.  This  cannot 
be  suffered.  If  the  assignee  has  actually  received  any  thing  out  of 
the  resources  put  at  his  disposal  by  one  executor,  he  may  perhaps 
not  be  compellable  to  refund ;  but  where  he  comes  into  court  as  a 
plaintiff,  the  court  will  not  lend  him  its  aid.  In  the  case  of  Le- 
pard  v.  Vernor,  2  Vez*  fy  Beame,  51,  52,  53,  the  following  lan- 
guage is  held,  "The  other  claim  was  under  the  assignment  by  one 
of  the  executors,  William  Vernon,  subsequent  to  the  testator's 
death.  It  is  said,  as  each  of  the  executors  has  the  power  to  dis- 
pose of  the  assets,  the  assignment  by  one  is  good.  If  he  had  parted 
with  any  portion  of  the  property^  to  Goodenow  and  Buzzard,  if, 
by  the  assignment  they  had  obtained  any  legal  advantage,  it  could 
not  perhaps  be  taken  from  them :  but  this  is  a  mere  assignment  of 
a  chose  in  action  by  one  of  several  executors,  of  which  no  use  can 
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be  made,  unless  this  court  shall  act  upon  it,  and  interfere,  to  give 
the  particular  creditor  an  advantage  against  the  other  executors, 
and  the  general  creditors."  A  similar  distinction  on  the  subject  of 
relief  prevails  in  our  Pennsylvania  law,  as  to  sales  of  real  estate, 
without  warranty.  A  purchaser,  on  the  title  proving  defective, 
may  resist  a  suit  for  the  purchase-money,  but  if  actually  paid,  he 
cannot  recover  it  back.  "It  matters  not,"  says  Judge  YEATES, 
1  Serg .  <§•  Rawle,  447,  "  that  no  good,  substantial  reason  can  be 
given  why  A.,  having  once  paid  the  consideration-money,  shall  not 
recover  it  back:  it  is  at  once  admitted  to  be  a  real  hardship,  super- 
induced by  considerations  of  supposed  policy;  but  the  law  is  so  set- 
tled, and  we  can.not  alter  it.  To  adopt  a  cant  mode  of  expression, 
the  funeral  has  passed  by,  the  dead  cannot  be  resuscitated.  But  in 
my  sense  of  the  Pennsylvania  system  of  law,  there  is  a  locus 
psenitentise,  until  the  money  is  paid.  Something  still  remains  in 
fieri  and  the  plain  dictates  of  common  sense,  and  common  honesty 
point  out  the  correct  path  to  be  pursued. "  The  court  in  such  cases 
refuse  to  be  actually  instrumental  in  enforcing  the  claim.  The 
case  from  Vezey  4*  Beames  is  certainly  a  very  strong  one,  as  the 
assignment  by  the  one  executor  appears  to  have  been  honestly  made 
to  a  fair  creditor  of  the  deceased.  But  suppose  the  act  of  one  execu- 
tor to  be  the  act  of  both,  in  what  character  do  they  stand  with  re- 
gard to  the  assets  ?  An  executor  is  but  an  agent,  or  trustee ;  his 
interest  in  the  assets  is  temporary,  and  qualified;  he  holds'  in  outer 
droit,  and  merely  for  the  purpose  of  custody  and  distribution. 
Toller's  Law  of  Executors,  p.  134,  Book  2.  ch.  1.  Executor  is 
but  an  attorney  for  the  deceased.  Roll.  Rep.  147.  cites  14  H.  6. 
14.  An  executor  is  but  the  minister  and  dispenser  or  distributor 
of  the  testator's  goods.  Wentw.  Off.  Executor,  S3.  He  is  in 
the  nature  of  one  who  has  the  custody  of  another's  goods.  IVentw. 
Off.  Executor,  113.  Executor  from  his  name  is  but  a  trustee,  he 
being  to  execute  the  testator's  will,  and  therefore  called  an  execu- 
tor. Per  Lord  Chancellor  PARKER,  in  case  of  Farrington  v. 
Knightly,  Wms.  Rep.  548.  Trin.  1719.  And  afterwards  his  lord- 
ship said,  that  the.reason  why  the  spiritual  court  cannot  compel  a 
distribution  is,  because  they  cannot  enforce  the  execution  of  a  trust. 
Ibid,  549. 

This  is  emphatically  the  case  in  Pennsylvania,  where  the  exe- 
cutor has  no  claim  to  the  residue. 

Being  thus  an  agent  or  trustee,  the  rule  of  law  becomes  applica- 
ble which  declares,  that  even  an  innocent  holder  shall  not  avail 
himself  of  a  pledge  of  property  fraudulently  made  by  one  having 
such  temporary  qualified  interest.  The  general  rule  is  perfectly 
well  settled.  D\ftubigny  v.  Duval,  5  D.  $  E.  604.  Newson  v. 
Thornton,  6  East,  17.  Salby  v.  Rathbone,  2  Maule  %•  Selwyn, 
298.  5  Johnson's  Chancery  Reports,  428.  Debouschadv.Gold- 
smidj  5  Vez.  Jr.  212,  213.  The  Lord  Chancellor. — "  The  defen- 
dants are  certainly  wrong  in  point  of  law.  I  take  it  not  merely  to 
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be  a  principle  of  the  law  of  England,  but  of  the  civil  law,  that  if  a 
person  is  acting  ex  mandate,  those  dealing  with  him  must  look  to 
his  mandate."  Shipley  v.  Kymer,  1  Maule  <$'  Sehvyn,  484.  Mar- 
tin v.  Coles,  1  Maule  Sf  Selwyn,  140. 

The  analogy  between  the  cases  of  factor  and  executor  is  obvious, 
and  well  settled.  In  the  case  of  Bay  v.  Coddington,  20  Johns, 
Rep.  652.  where  the  law  with  regard  to  pledges  by  a  factor  is 
finally  settled  in  the  Court  of  Errors;  Chief  Justice  SPENCER  says, 
"  In  the  case  of  Joy  v.  Campbell,  Lord  Redesdale  refers  to  Lord 
Bolingbroke's  case,  in  the  discussion  of  which,  a  case  was  cited 
which  he  mentions  with  approbation,  where  an  executor  transfer- 
red part  of  the  assets  for  the  avowed  purpose  of  paying  his  own 
debt;  in  which  case  the  person  receiving  the  assets  was  held  liable. 
The  administrator  had  the  legal  ownership:  he  had  a  right  to  all  the 
goods :  but  as  the  purchaser  paid  him  nothing,  but  took  the  goods 
on  account  of  his  debt  against  the  administrator,  equity  would  not 
allow  him  to  retain  them.  The  case,  in  principle,  is  very  analo- 
gous to  the  present." 

Lord  REDESDALE,  in  the  case  of  Joy  v.  Campbell,  1  8ch.  fy  Le- 
froy,  346.  adverting  to  the  same  case,  remarks  further  :  "  In  fact, 
the  executor  gets  nothing  applicable,  in  any  manner,  to  the  trusts 
for  which  he  holds  the  assets,  in  lieu  of  what  he  so  parts  with." 
Craft,  for  the  defendant  in  error. 

The  note  on  which  this  suit  is  brought  would  be  negotiable  in 
England,  and  although,  by  the  decision  of  M'Cullough  v.  Hous- 
ton, such  notes  are,  in  Pennsylvania,  deprived  of  one  of  the  fea- 
tures of  negotiability,  yet  the  right  of  the  indorsee  to  recover  in 
his  own  name  the  amount  due  by  the  drawer,  is  expressly  pre- 
served and  guaranteed  by  the  statute  upon  which  that  decision  was 
made.  Act,  28th  May,  1715,  Purdon,  69,  70.  Even  in  Penn- 
sylvania, therefore,  such  notes  may  be  assigned  so  as  to  rest  the 
•  equitable  interest  in  the  indorsee,  and  enable  him  to  recover  in 
his  own  name.  Per  M'KEAN,  Chief  Justice,  (M'Cullough  v. 
Houston,  1  Dall.  Rep.  443.)  No  distinction  can  be  made  between 
the  assignees  of  bonds,  and  the  indorsees  of  notes.  They  certainly 
may  both  sue  in  their  own  names,  and  respectively  recover  the  mo- 
ney mentioned  in  the  bonds  or  notes,  or  so  much  thereof  as  shall 
really  be  due  thereon,  in  like  manner  as  the  payees  or  obligees 
could  have  done.  There  is  no  question  here  as  to  the  amount 
due  by  the  drawer.  All  is  due.  The  only  question  is,  the  mode 
of  assignment ;  the  title  of  the  indorsee,  which  is  put  by  the  Su- 
preme Court  in  that  case,  and  by  the  statute  upon  the  footing  on 
which  it  would  be  in  England  as  to  the  amount  due. 

In  the  case  of  Wilkinson  v.  Nicklin,  2  Dall.  398.  the  indorsers 
had  been  guilty  of  a  breach  of  trust,  by  misapplication  of  the  bills 
from  the  purpose  for  which  they  were  received.  Yet  the  court 
held,  that  it  could  not  affect  the  plaintiffs,  who  had  paid  a  valuable 
consideration  for  the  bill,  for  per  CHASE,  Justice,  There  is  no  rule 
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more  perfectly  established,  more  sacred  in  commercial  transactions, 
than  that  the  blank  indorsement  of  a  bill  of  exchange  passes  all  the 
interest  in  the  bill  to  every  indorsee  in  succession.  If  the  holder 
took  the  bill  bona  fide,  and  without  knowing  that  the  person  ma- 
king the  transfer  had  no  right  to  make  it,  whether  he  takes  it  ab- 
solutely, or  as  a  pledge,  such  transfer  will  be  as  operative,  and 
convey  the  same  right  as  if  it  had  been  made  by  a  person  author- 
ized to  make  it.  Burr.  1516.  1  B.  $  P.  546.  648.  Tatt  v.  Uil- 
bert,  2  lres.  Jr.  115.  6  East,  21. 

If  indorsed  bills  be  delivered  to  a  person  for  a  particular  purpose, 
and  he  negotiate  them  to  a  third  person,  who  does  not  know  of  the 
trust,  the  latter  will  become  beneficially  entitled  to  the  bills,  how- 
ever fraudulent  the  conduct  of  the  agent  may  have  been.  1  B.  fy  P. 
539.  \Stark.  22S.  1  B.  <$•  P.  648.  2  Esp.  Cas.  520.  It  is  clear, 
that  if  indorsed  bills  are  deposited  with  a  banker,  and  they  are  by 
him  negotiated  to  a  third  person,  though  the  purpose  for  which 
they  are  deposited  be  most  cruelly  disappointed,  the  original  owner 
can  have  no  claim  to  recover  them  in  trover  against  such  third  per- 
son. I  B.  Sf  P.  546.  4  Mass.  45.  And  the  rule  is  the  same  in 
equity.  Where  bills  are  actually  negotiated  by  an  agent,  although 
against  the  express  instructions  of  the  principal,  their  circulation 
cannot  be  interrupted,  nor  the  holders  called  in  to  deliver  them  up. 
1  Rose,  23S.  \Jitk.  234.  Where  money. or  notes  are  paid  bona 
fide,  and  upon  a  valuable  consideration,  they  never  shall  be  brought 
back  by  the  true  owner.  Clarke  v.  Shee,  1  Coiop.  200.  Though  in 
general  a  factor  cannot  pledge  the  goods  of  his  principal,  it  is  other- 
wise in  the  case  of  a  bill.  In  Collins  v.  Martin,  1  B.  $•  P.  648. 
the  court  were  unanimous,  that  factors  have  the  power  of  pledging 
as  well  as  negotiating  the  bills  of  which  they  were  enabled  to  hold 
themselves  out  to  the  world  as  the  true  owners.  This  principle  is 
recognized  as  undoubted  in  20  Johns.  655.  A  blank  indorsement 
has  precisely  the  same  effect  that  an  indorsement  to  deliver  to  the 
plaintiffs  would  have.  In  the  case  of  bills  of  exchange,  the  effect 
of  a  blank  indorsement  is  too  well  known  to  be  doubted.  Opinion 
of  BULLER,  J.  Lickbarrow  \.  Mason,  6  East,  21,  note.  It  is  im- 
material to  the  person  who  takes  a  bill  with  a  blank  indorsement 
whether  the  title  of  him  from  whom  he  takes  it  be  good  or  not. 
Burr.  452.  Even  where  the  title  accrued  by  finding,  or  theft. 
Dougl.  633.  Burr.  1516.  A  note  indorsed  in  blank  passes  by  de- 
livery, and  possession  proves  property.  Dougl.  636.  It  would, 
therefore,  be  unnecessary  for  the  plaintiffs  below  to  show  that 
Smith,  the  executor,  had  authority  to  transfer.  The  mere  deli- 
very over  by  any  person  would  be  sufficient,  if  the  holder  gave 
Value,  and  was  untainted  with  fraud.  It  is  so  immaterial,  that  the 
plaintiffs  need  not,  and  did  not,  declare  as  indorsees  of  Smith,  the 
•'xecutor,  but  as  indorsees  of  the  payee,  who  indorsed  the  note  in 
blank;  and  this  is  sanctioned  by  every  day's  practice.  Chitty,  461. 
4  Esp.  Rep.  211.  We  may  at  the  trial  indorse  over  the  blank  in- 
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ciorsement,  an  immediate-authority  to  pay  to  A.  H.  Clark  fy  Co.,  the 
plaintiffs.  We  need  not  trace  the  bill  from  his  hands,  through  all 
those  into  which  it  passes,  but  may  disregard  all  intermediate  in- 
dorsements in  our  declaration  and  evidence. 

But  we  can  show  that  Smithy  one  of  two  executors,  had  autho- 
rity to  transfer.  It  is  like  other  cases  of  joint  interests,  affected 
by  the  act  of.  one  person.  One  person  may  transfer  a  bill,  though 
in  fraud  of  the  other  co-partners,  viz.  to  himself.  Kirby  v.  Cags- 
ivall,  1  Caines,  505.  Chitty,  160,  and  the  cases  cited  Chitty,  40. 
If  a  man  appoint  several  executors,  they  are  esteemed  in  law  as  but 
one  person,  representing  the  testator;  and,  therefore,  the  acts  done 
by  any  one  of  them,  which  relate  either  to  the  delivery,  gift,  sale, 
payment,  possession,  or  release  of  the  testator's  goods,  are  deemed 
the  acts  of  all ;  for  they  have  a  joint  and  entire  authority  over  the 
whole.  Godolphin,  134,  135.  Office,  Ex.  95.  Roll.  Jlbr.  924. 
Toller's  Executors,  37.  If  the  testator  dies,  possessed  of  a  lease 
for  years,  and  having  made  two  executors,  and  one  of  them  grants 
all  his  interest  to  a  stranger,  the  whole  term  passes.,  for  each  had 
an  entire  authority  and  interest.  Dyer,  23.  B.  p.  146.  Cro.  Eliz. 
347.  If  an  obligee  make  two  executors,  and  die,  and  one  of  them 
deliver  the  obligation  to  a  stranger,  in  satisfaction  of  a  debt  due 
from  himself,  and  die,  the  surviving  executor  cannot  recover  in 
detinue.  Kelsock  v.  Nicholson,  Dyer,  236,  in  marg.  Cro.  Eliz. 
478.  496.  And  this  decision  has  never  been  impeached,  but  on 
the  ground  that  the  obligation  was  not  assignable,  being  a  chose  in 
action  ;  the  ground  of  which  objection  is  taken  away  in  this  case. 
The  right  of  assignment  and  indorsement  is  extended  by  the  sta- 
tute of  Pennsylvania  to  executors  ;  and  the  general  principle, 
therefore,  applies,  that  each  has  a  right  to  deliver,  &c.  This  may 
be  a  devastavit  assignment  to  Smith,  but  cannot  affect  even  the 
other  executor,  for  one  is  not  liable  for  the  devastavit  of-  the  other. 
Toller,  430.  Off.  Executor,  161.  Dyer,  210.  3  Sac.  Jlbr.  31. 
3  Br.  Ch.  Rep.  74.  Each  is  amenable  for  his  own  acts,  being  com- 
plete by  himself.  If  executors  take  a  note  or  bond  from  a  creditor 
to  the  estate  of  the  testator,  they  must  sue  in  their  own  name. 
Such  a  note,  transferable  by  indorsement,  would  go  to  his  admi- 
nistrator, and  not  to  his  administrator  de  bonis  non.  10  Mod.  315. 
3  Bos.  4*  Pul.  11.  which  show  the  full  authority  of  executor  over 
such  bill,  they  being  as  his  own.  The  case  of  Lepurd  v.  Vernor, 
2  Vez.  fy  Beame,  51,  52,  53.  cited  on  the  other  side,  is  not  the  case 
of  a  mercantile,  negotiable  instrument,  where  the  benefit  of  trade, 
and  facilities  of  commercial  intercourse  were  concerned ;  as  they 
are  in  promoting  the  free  and  unembarrassed  circulation  of  bills 
and  notes.  This  is  not  the  mere  assignment  of  a  chose  in  action, 
of  which  no  use  could  have  been  made,  without  the  assistance  of 
this  court.  It  might  have  been  realized  by  negotiation,  discount, 
&c.  before  it  was  due,  and  this  court  could  not  follow  in  the  hands 
of  the  indorsees,  nor  the  plaintiffs ;  who  are  as  unaffected  by  the 
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circumstances  intended  to  hear  against  them,  as  the  most  remote 
indorsee  could  be. 

The  case  of  relief  against  bonds  given  for  a  title  to  lands,  which 
proves  defective,  cannot  surely  operate  on  principle  here.  That  is 
a  case  between  the  original  parties.  Lord  MANSFIELD  says,  the 
case  is  settled,  that  a  holder  coming  fairly  by  a  bill  or  note,  has  no- 
thing to  do  with  the  original  parties.  Peacock  v.  Rhodes,  DougL 
636.  It  may  be  granted,  that  an  executor  is  but  an  agent;  but  the 
authorities  are  express,  that  if  the  holder  does  not  know  of  the 
agency,  the  title  of  the  agent  to  transfer,  indorse,  &c.  is  as  good  as 
that  of  his  principal.  It  may  also  be  granted,  that  even  an  inno- 
cent holder  shall  not  avail  himself  of  a  pledge  of  property  made  by 
a  person  having  a  temporary  qualified  interest.  But  a  different 
rule  has  been  applied  to  negotiable  paper;  the  avails,  perhaps,  of 
that  very  property,  and  in  the  hands  of  the  same  agent;  because 
the  interests  of  trade  have  been  supposed  to  require,  that  every  fa- 
cility should  be  afforded  to  its  negotiation,  that  thereby  commercial 
credit  might  be  extended  ;  when  extended  in  good  faith  upon  the 
paper  itself,  it  should  be  sustained.  Coddi ngton  v. Bay,  20  Johns. 
655.  This  case  is  strongly  in  favour  of  the  defendants  in  error,  in 
all  its  principles.  The  case  of  Lord  Bolingbroke,  contra,  was  cited, 
where  the  banker  receiving  the  notes  from  the  holder,  with  notice 
of  the  special  purpose  for  which  be  held  them,  was  obliged  to  ac- 
count to  the  true  owner.  But  here  is  no  such  notice.  Its  exist- 
ence is  strongly  negatived.  The  case  of  an  executor  transferring 
the  assets,  for  the  avowed  purpose  of  paying  his  own  debt,  the 
debtor  concurring  in  the  devastavit,  is  also  a  case  of  full  notice 
and  collusion. 

It  is  only  necessary  to  add,  that  the  law  and  usage,  as  under- 
stood by  merchants,  even  out  of  Philadelphia,  would  not  prepare 
the  person  about  to  receive  such  a  bill,  to  institute  any  other  pre- 
cautionary inquiry,  than,  What  is  the  amount  due?  To  such  a 
question,  the  drawer  of  this  bill  would  have  answered,  »?//  is  due. 
Upon  this  answer,  the  utmost  prudence  which  the  law  of  Pennsyl- 
vania has  taught  the  indorsee  to  use,  would  have  been  satisfied;  and 
it  would  be  now  exceedingly  inequitable  to  say  to  him,  "  There 
were  other  precautions  which  you  might  have  taken,  in  anticipa- 
tion of  a  decision  we  are  now  for  the  first  time  to  pronounce,'* 

If  it  is  said,  "  that  this  note  was  seized  upon  as  collateral  secu- 
rity," the  fact  appears  to  be,  that  it  was  delivered  over  at  the  time 
of  the  sale  of  the  merchandize  which  was  sold  on  the  credit  of  this 
note. 

Reply.  As  to  the  negotiable  character  of  the  chose  in  action 
transferred  to  the  plaintiffs  below,  it  will  be  found,  on  examining 
the  cases  cited,  which  bear  on  the  question,  that  they  turn  upon 
the  circumstance  of  the  negotiable  instruments  fraudulently  passed 
a\vay,  having  been  put  by  the  principal  into  the  hands  of  a  banker 
or  broker,  and  that  it  was  considered  his  folly,  thus  unguardedly 
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to  intrust  such  instruments  vviih  men,  whose  business  it  was  to  deal 
in  them  as  a  commodity;  and  that  the  extension  and  rapid  transac- 
tions dependent  ofi  the  intervention  of  this  class  of  men,  would  be 
infinitely  perplexed,  and  great  mischief  ensue,  if  assignments  could 
not  fearlessly  be  taken  from  them. .  To  the  same  purpose  is  the 
case  of  Lausatt  \.  Lippincott,  6  Serg.  8?  Pawle.  It  is  not  pre- 
tended that  Smith)  the  executor  in  the  case  before  the  court,  bore 
any  such  office  in  the  commercial  world,  as  to  bring  his  fraudulent 
transfers  within  the  policy  which  led  to  the  exception  to  the  gene- 
ral rule,  invalidating  pledges  by  agents.  2d,  In  Pennsylvania, 
notes  and  bills  not  dated  in  Philadelphia,  by  the  act  of  27th  of 
February,  1797,  and  the  decisions  of  our  courts,  have  not  the  pe- 
culiar character  which  is  given  to  the  negotiable  instruments,  no- 
ticed in  the  cases  cited  by  the  defendants  in  error.  They  are  put 
by  the  counsel  (and  correctly)  on  the  same  footing  with  bonds. 
They  bear  close  resemblance  to  those  instruments  which  it  has  been 
decided  even  in  England,  can  not  be  fraudulently  assigned,  so  as 
to  deprive  the  real  owner  of  his  property.  Thus,  a  Bill  of  Lading, 
16  East.  17.  Lottery  Tickets,  Ford  v.  Hopkins,  \  Salkeld,  284. 
India  Bonds,  Glynne  v.  Baker,  13  East.  509,  though  assigned 
to  an  innocent  holder,  may  be  reached  by  the  real  owner.  So  in 
Lee  v.  Lagury,  1  B.  Moore,  556.  "  Where  an  agent  is  guilty 
of  a  misapplication  of  a  bill  of  exchange,  which  is  over  due  at  the 
time,  by  indorsing  it  to  a  third  person,  in  breach  of  the  trust  re- 
posed in  him,  the  indorsee  takes  it  subject  to  all  the  equity  which 
affected  it  in  the  hands  of  the  agent:  and  consequently,  cannot  de- 
tain it,  or  the  produce  of  it  from  the  principal.  Thus,  where  A. 
drew  a  bill  of  exchange  on  B.,  payable  to  the  .order  of  C.,  who  in- 
dorsed it  to  his  agent,  David;  it  appeared  that  the  bill  in  question 
was  given  as  a  substitute  for  a  former  bill,  which  had  been  disho- 
noured, and  of  which  E.  became  ultimately  the  holder,  and  that  E. 
sent  that  bill  to  F.  to  be  forwarded  to  G.,  for  the  purpose  of  re- 
ceiving the  amount  from  A.,  (who  was  the  drawer.)  and  that  G. 
instead  thereof  indorsed  it  (it  being  then  overdue,)  to  C.  for  a  va- 
luable consideration,  and  on  C's.  demanding  payment  from  A.,  he 
drew  the  bill  in  question,  as  a  substitution  for  the  former,  and  be- 
fore the  substituted  bill  became  due,  E.  gave  notice  to  *&.  not  to 
pay  it;  it  was  held  that  t#  was  not  liable  in  an  action  on  the  bill 
brought  by  D.  as  C's  agent."  This  n6te  was  not  received  by  the 
defendants  in  error,  in  the  usual  course  of  trade.  It  was  seized 
upon  as  collateral  security,  and  the  transaction  is  thus  brought 
completely  within  the  case  of  Boddington  v.  Bay,  20  Johnson. 
So  Truetel  v.  Barandon,  1  Moore  Rep.  543,  cited  in  Chitty  on 
Bills,  p.  147,  in  note. 

The  cases  collected  in  Bacon's  •Abridgment,  title  Executors, 
and  cited,  can  have  no  weight.  In  the  only  case  which  can  be 
pretended  to  be  analogous  (reported  in  Dyer  and  in  Croke,}  it  is 
represented  to  have  been  decided  by  two  judges  against  three,  that 
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an  individual  to  whom  a  bond  .had  been  assigned  by  one  of  two  ex- 
ecutors, was  not  liable  to  an  action  of  detinue,  on  the  ground,  that 
in  the  delivery,  the  party  hath  such  an  interest  tn  the  paper  and 
wax,  that  he  may  be  justly  detained  of  the  instrument  He  was 
considered  as  having  a  sort  of  lien  on  the  papers  like  an  attorney. 
FENNER,  Justice,  dissented,  saying  that  "  inasmuch  as  the  debt 
remains  to  the  surviving  executor,  the  deed  shall  remain  and  ap- 
pertain unto  him. "  The  case  decides  nothing  on  principle,  but  so  far 
as  it  goes,  is  in  favour  of  the  doctrine  for  which  we  contend,  as  it 
seems  to  have  been  conceded,  that  the  debt  was  not  transferred, 
which  is  all  that  is  necessary  for  us  to  establish. 

The  meaning  of  the  Court  of  Chancery  in  the  case  of  Lepard  v. 
Vernon,  2  Vez.  4*  Beame,  has  been  misunderstood.  It  is  asserted 
that  the  intervention  of  a  court  was  not  necessary  to  give  Clark  4* 
Co.  the  benefit  of  the  assignment,  that  it  might  have  been  realized 
by  negotiation,  discount,  &c.  So,  undoubtedly,  may  any  claim 
whatever.  It  may  be  passed  from  hand  to  hand  for  value;  but 
finally,  when  payment  is  resisted,  the  intervention  of  a  court  be- 
comes necossary,  as  appears  by  the  bringing  of  this  very  suit 
Then,  the  expressions  of  the  Court  of  Chancery  in  Lepard  v.  Ver- 
non,  and  the  analogous  expressions  quoted  from  1  Serg.  Sf  Rawle, 
are  applicable,  and  induce  the  court  to  refuse  its  aid  to  inforce  a 
claim  coming  before  it  under  such  circumstances.  Our  complaint 
is,  that  the  court  below  used  a  language,  and  pursued  a  course 
diametrically  the  reverse. 

TILGHMAN,  C.  J.  not  having  heard  the  argument,  in  consequence 
of  indisposition,  gave  no  opinion. 

The  opinion  of  the  court  was  delivered  by 

GIBSON,  J.  The  question  here  turns  on  the  right  of  creditors 
and  legatees,  to  follow  assets  that  have  been  collusively  parted  with 
by  an  executor;  which  involves  a  course  of  inquiry  somewhat  dif- 
ferent from  that  which  has  been  pursued  by  the  counsel.  This 
right  is  never  claimed  on  the  supposed  existence  of  a  lien.  Neither 
can  it  be  claimed  at  law;  for  the  executor  is  the  owner  of  the  legal 
title  to  the  goods,  and  may  dispose  of  them  by  any  species  of  vo- 
luntary alienations  by  which  he  may  dispose  of  his  own.  The  re- 
medy is  invariably  in  equity ;  where  it  is  afforded  on  the  ground 
that  the  executor,  although  complete  owner  of  the  legal  title,  is 
quasi,  a  trustee  for  creditors  and  legatees,  whether  pecuniary, 
specific,  or  residuary;  each  of  which  classes,  notwithstanding  what 
was  thought  of  it  in  the  earlier  cases  on  the  subject,  is  intitled  to 
equal  relief.  Here  the  defendant  stands  in  tiie  situation  of  a  stock- 
holder, who  might  compel  the  plaintiffs  and  the  creditors  and  le- 
gatees, to  interplead,  provided  we  had  a  Court  of  Equity  to  enter- 
tain a  bill  for  that  purpose;  or  the  creditors  and  legatees  might  file 
their  bill  against  the  present  plaintiffs  directly;  and  there  is,  there- 
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fore,  no  doubt,  that  the  merits  might  be  tried  between  them,  in 
the  shape  in  which  the  defence  was  offered  at  the  trial. 

The  ground  of  relief,  as  I  have  said,  is,  that  the  executor  has  the 
legal  title  to  the  goods,  in  some  respects,  only  as  the  trustee;  and 
equity,  therefore,  will  follow  them  into  the  hands  of  any  one  who 
is  not. a  purchaser  for  valuable  consideration;  or  who  having  paid 
a  valuable  consideration,  has  been  guilty  of  fraud  and  collusion 
with  the  executor.     This  is,  in  effect,  to  declare  such  person  a 
trustee  for  those  who  have  the  beneficiary  interest.  Although  there 
is  no  doubt  of  the  general  principle  as  stated,  there  is  some  incon- 
sistency of  decision  as  to  what  constitutes  fraud  and  collusion.    In 
two  of  the  earliest  cases  on  the  subject,  Ewer  v.  Corbel,   and 
Burting  v.  Stonard,  2  P.  Wms.  148,  149,  it  was  held,  that  if 
the  executor  sell  a  term  which  the  testator  has  specifically  devised, 
the  purchaser  shall  hold  it,  unless  he  was  apprized  that  there  were 
no  debts,  or  that  they  could  be  paid  without  breaking  in  on  this 
specific  legacy;  or  unless  he  has  purchased  at  an  undervalue.    No- 
tice of  these  facts,  is  notice  that  the  executor  is  abusing  his  trust, 
by  wantonly  defeating  the  provisions  of  the  will;  and  this,  there- 
fore, is  a  case  of  collusion.     In  Nugent  v.  Gifford,  1  Jltk.  143, 
the  executor  assigned  over  a  mortgage  term  inpayment  of  his  own 
debts;  and  this  was  held  good  against  the  daughters  of  the  testator, 
who  were  creditors  under  a  marriage  settlement.     The  same  prin- 
ciple was  asserted  in  Jacomb  v.  Harwood,  2  Ves.  265,  and  in 
Meade  v.  Lord  Orrery,  Id.  235:  but  it  was  ruled  differently  in 
Crane  v.  Drake,  2  Vern.  616,  the  authority  of  which,  is  certain- 
ly strengthened  by  the  reversal  of  Humble  v.  Bill,  in  the  House 
of  Lords,  2  Vern.  444;  notwithstanding  what  Lord  HARDWICK 
says  of  these  two  cases  in  Meade  v.  Lord  Orrery.     Indeed,  my 
mind  is  not  prepared  implicitly  to  acquiesce  in  the  decision  by  that 
Chancellor,  of  any  of  the  cases  that  came  before  him.  A  purchaser 
from  an  executor,  is  not  bound  to  see  to  the  application  of  the  pur- 
chase money;  and  the  assignment  of  a  chattle  in  payment  of  an  an- 
tecedent debt  is  an  assignment  for  valuable  consideration:  so  far  I 
agree.  But  the  executor  is  not,  even  at  law,  the  owner  of  the  goods, 
to  every  intent;  he  has  only  a  qualified  property  in  them,  insomuch, 
that  he  cannot  bequeath  them,  nor  can  they  be  levied  for  his  debt, 
even  by  his  own  permission;  whereas,  they  may  be  levied  in  the 
first  instance  for  the  debt  of  the  testator,  when  those  of  the  execu- 
tor could  not:  which  clearly  shows  a  distinction.     In  Chancery, 
however,  the  executors  interest  is  purely  fiduciary;  and  the  law 
exacts  from  the  dealing  with  him,  with  full  knowledge  of  his  re- 
presentative character,  the  most  perfect  good  faith.     Now,  the  as- 
sets are  a  fund  in  his  hands,  not  for  the  payment  of  his  own  debts, 
but  the  debts  of  the  testator,  and  the  legacies  bequeathed  in  the 
will;  and  where  the  assignee  knows  at  the  time,  that  he  is  receiving 
his  debt  out  of  a  fund  which  is  not  the  property  of  the  person 
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paying,  but  which  is  appropriated 'to  the  payment  of  other  debts, 
that  alone  is  a  circumstance  of  suspicion,  that  ought  to  put  him  on 
inquiry  as  to  the  propriety  of  the  transaction.  An  executor  may, 
in  some  cases,  with  strict  propriety,  convert  the  assets  to  his  own 
use,  as  where  he  has  paid  debts  of  the  testator  to  the  value,  with 
his  own  money;  but  where  the  assignee  finds  him  in  the  first  in- 
stance, applying  the  assets  out  of  the  ordinary  course  of  administra- 
tion, it  may  bear  on  argument,  whether  he  does  not  take  upon  himself 
the  risk  of  the  executors  right  to  apply  them,  or  of  his  ability  to 
replace  them  if  they  were  improperly  withdrawn  from  the  fund: 
and  later  cases  have,  I  think,  gone  this  length.  It  is  no  answer  to 
say,  that  the  executor  may  sell  the  goods,  and  pay  his  debt  with 
the  price:  if  the  creditor  knew  that  the  payment  made  under  these 
circumstances  would  prejudice  the  creditors  or  legatees,  he  would 
be  a  party  to  the  devastavit,  and  liable  to  refund j  for  money, 
where  it  has  been  received  mala  fide ',  may  be  followed  as  readily 
as  a  chattle.  Rut  in  Tanner  v.  Ivie,  2  J^ern.  469,  Lord  HARD- 
WICKE  seems  to  doubt  the  firmness  of  the  ground  on  which  he  had 
before  stood,  and  to  wish  to  be  understood  as  having  decided  those 
cases,  not  on  general  principles,  but  on  their  peculiar  circumstances. 
It  may  be  supposed,  however,  that  his  doctrine  derives  force  from 
the  analogy  between  the  particular  case  of  which  I  have  been  speak- 
ing, and  that  of  a  note  drawn  by  a  partner,  in  the  name  of  the 
firm,  for  the  separate  debt  of  such  partner,  antecedently  contracted; 
with  respect  to  which,  it  has  been  held,  in  the  last  case  on  the  sub- 
ject, Ridley  v.  Taylor,  13  East.  175,  that  the  fact  of  the  creditor 
having  known  at  the  time,  that  the  name  of  the  firm  was  used  for 
the  partner's  private  benefit,  is  not  sufficient,  per  se,  to  invalidate 
the  transaction.  With  respect  to  this,  it  is  enough  to  say,  that  the 
law  had  all  along  been  held  differently  in  England;  as  it  is  still 
held  so  in  Pennsylvania,  New  York,  and  I  believe,  in  most,  if 
not  all,  of  the  other  states:  so  that  the  authority  to  be  derived  from 
this  source  is  against  Lord  HARDWICKE'S  doctrine,  instead  of  being 
in  favour  of  it. 

The  cases  which  I  have  cited  on  the  subject  of  an  executor's  pow- 
er over  the  assets,  are  the  principal  ones  that  were  decided  before  the 
American  revolution:  and  notwithstanding  the  discrepancy  that  is 
found  in  them,  as  to  what  circumstances  constitute  fraud  or  collu- 
sion, in  contemplation  of  law,  they  undoubtedly  concur  in  proving 
the  general  principle  as  I  have  stated  it.  The  later  cases  have  gone 
much  further  in  circumscribing  the  executor's  authority  over  the 
assets;  and,  with  great  propriety,  very  far  to  overrule  Lord  HARD- 
WICK'S  decisions,  that  an  assignee  of  the  assets,  for  his  own  debt, 
rannot  be  disturbed,  except  on  specific  evidence  of  actual  and  po- 
sitive collusion.  That,  however,  is  not  the  point  on  which  the  case 
before  us  turns:  a  more  material  inquiry  wilrbe  made  in  regard  to 
the  difference  between  an  assigrtment  in  payment  of  an  antecedent 
debt,  and  a  pledge,  as  a  security  for  it. 
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In  regard  of  a  pledge,  there  "is  a  decisive  difference  between  the 
pawning  of  a  security  for  an  antecedent  debt,  and  the  pawning  of 
it  for  money,  advanced  at  the  time.  As  to  the  first,  all  the  cases 
agree,  that  the  interest  of  the  pawnee  is  defeasible  by  creditors  or 
legatees:  and  as  to  the  second,  the  validity  of  the  contract  depends 
on  all  those  considerations  that  would  affect  an  absolute  sale  under 
like  circumstances;  that  is,  where  it  appears  the  pawnee  knew  that 
the  money  was  obtained  for  purposes  foreign  to  the  executor's  duty, 
the  transaction  is  to  be  considered  as  collusive.  Then  to  come  to 
the  facts  of  the  case  before  us.  The  note  on  which  suit  is  brought, 
was  indorsed  to  the  executors  in  blank,  for  goods  purchased  from 
them,  which  were  part  of  the  assets,  and  the  note  itself,  was,  con- 
sequently, assets  in  their  hands.  The  executor  who  had  this  note 
in  possession,  was  indebted  to  the  plaintiff  on  his  own  promissory 
note,  to  nearly  the  same  amount;  and  after  his  note  had  become 
due,  made  an  arrangement  with  the  plaintiff,  by  which,  it  was 
taken  up,  and  a  new  note,  at  five  months,  substituted  in  its  stead, 
and  the  note  on  which  suit  is  brought,  was  handed  over  with 
the  blank  indorsement  of  the  payee,  as  collateral  security  for 
the  payment  of  this  debt,  the  other  executor  being  no  party  to 
the  transaction,  and  the  plaintiff  being  entirely  ignorant  of  the  cir- 
cumstances under  which  the  note  in  question  came  to  the  hands  of 
the  executor.  On  this  naked  statement  of  facts,  it  will  be  seen, 
that  collusion  is  altogether  put  of  the  case,  and  that  the  question  is, 
whether  the  plaintiff  is  to  be  considered  as  a  holder  for  value.  If 
the  note  had  been  delivered  to  him  in  discharge  of  the  debt,  there 
would  be  no  difficulty  in  saying,  in  the  absence  of  collusion,  that 
taking  it  in  the  usual  course  of  business  as  an  equivalent  for  a  debt 
which  is  given  up,  would  be  a  purchase  of  it  for  valuable  considera- 
tion. But  as  it  appears  on  the  bill  of  exceptions,  that  it  was  given 
in  pledge  for  securing  an  antecedent  debt,  which  was  not  dis- 
charged, but  suffered  to  remain,  and  as  it  does  not  appear  that  mo- 
ney was  advanced,  or  any  act  done,  that  would  in  law  be  a  present 
consideration,  the  case  presented,  was  against  the  plaintiff.  The 
evidence,  therefore, prima  facie,  made  out  a  defence;  although  it 
might,  I  apprehend,  have  still  been  shown  on  the  other  side,  that 
the  plaintiff  had  a  right  to  recover,  provided  he  had  been  able  to 
prove,  that  time  was  given  in  consideration  of  obtaining  the  note 
in  question,  as  security  for  the  debt,  and  that  in  consequence,  the 
debt  was  lost.  The  giving  of  time  would  be  a  present,  and  a  va- 
luable consideration,  and  a  pledge  on  these  terms  would  be  the 
same  as  a  pledge  for  money  paid  down. 

There  is  nothing  in  the  commercial  nature  of  the  security,  to 
vary  the  nature  of  the  transaction.  Where  the  holder  of  a  note  or 
bill  has  paid  value  for  it,  he  is  in  privity  with  the  first  holder. 
Collins  v.  Marten,  1  Bos.  &r  P.  651.  There  is  a  difference  too, 
between  a  note  regularly  negotiated,  which  always  supposes  a  con- 
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sideration,  and  a  note  placed  like  the  present,  in  the  hands  of  a 
creditor,  merely  as  a  security,  which  in  this  respect,  stands  exactly 
as  it  would  if  it  were  a  bond;  that  is,  as  a  mere  pledge,  subject 
in  the  hands  of  the  holder  to  every  equity  that  could  be  set  up 
against  it,  in  the  hands  of  the  person  from  whom  he  obtained  it. 
Roberts  et  a/,  Executors  of  Horseman  v.  Eden,  Bos.  fy  P.  398. 
In  this  respect,  equity  and  the  commercial  law  perfectly  agree, 
both  being  founded  on  principles  of  reason  as  well  as  convenience. 
The  question  then  is,  whether  the  plaintiff  is  a  holder  for  value; 
and  as  the  case  stands  on  the  bill  of  exceptions,  the  evidence  went 
directly  to  prove,  that  he  was  not.  At  all  events,  an  inquiry  into 
the  whole  transaction  was  proper,  and  there  is  no  rule  of  commer- 
cial law  which  forbids  it:  the  evidence,  therefore,  should  have  been 
admitted. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


[PmreBimo,  SEPTEMBER,  1824.] 

CHEW  against  BARNET  atjd  others. 

IN   ERROR.  f  '#Av/'/ 

The  purchaser  of  an  equitable  title,  takes  it  subject  to  all  the  countervailing  equi- 
ties to  which  it  was  subject  in  the  hands  of  the  person  from  whom  he  pur- 
chased. 

A.  and  B.,  by  articles  of  agreement,  dated  7th  of  September,  1794,  sold  certain  lands 
to  C.,  and  covenanted  to  take  out  patents  in  his  name  ;  in  con.ideration  of  which, 
C.  covenanted  to  pay  them  a  certain  sum  per  acre ;  and  to  execute  bonds, 
and  a  mortgage  on  these,  or  other  lands  of  equal  value,  as  a  security.  On  the 
_17th  of  March,  1795,  C.,  by  deed,  conveyed  part  of  these  lands  to  D.,  with  co- 
'venants  of  special  warranty,  and  for  further  assurance.  On  the  12th  of  July, 
1795,  E.,  who  was  interested  in  the  concern  with  A.  and  B.,  and  who  had  taken 
out  the  warrants  and  patents  in  his  own  name,  conveyed  the  legal  title  to  C., 
who,  on  the  14th  of  November,  following,  executed  bonds  to  A.,  B.,  and  E.,  and 
a  mortgage  to  A.  and  B.,  to  secure  these  bonds,  and  other  debts.  When  the 
articles  of  agreement,  and  the  conveyance  to  D.  were  executed,  the  lands 
were  situated  in  the  county  of  JV.,  but  whe  the  conveyance  from  E.  to  C.,  and 
the  bonds  and  mortgage  were  executed,  they  were  situated  in  the  county  of 
.L.,  which  was  taken  from  JV",  and  erected  into  a  county,  13th  of  .J/>n7,  1795. 
The  deed  from  C.  to  D.  was  recorded  in  the  county  of  jf.,  17th  of  September, 
1795.  The  deed  from  C.  to  E.  was  recorded  in  the  county  of  L.,  18th  of  Octo- 
ber, 1795,  and  the' mortgage  from  C.  to  A.  and  B.  on  the  20th  of  the  same  month. 
A  judgment  was  afterwards  obtained  on  the  mortgage,  and  the  lands  was  sold 
tinder  a  levari  facias  to  B.  and  E.  Held,  that  the  conveyance  from  C.  to  D., 
and  the  subsequent  conveyance  of  the  legal  title  from  E.  to  C.  did  not  vest  in  1). 
a  title  clear  of  the  incumbrance  of  the  mortgage,  and  that  therefore  C.  was  not 
entitled  to  recover  in  ejectment. 

ON  the  return  of  a  writ  of  error  to  the  Court  of  Common  Pleas  of 
Indiana  county,  in  an  ejectment  brought  by  the  plaintiff  in  error, 
against  the  defendant  in  error,  many  exceptions  were  taken  to  the 
opinion  of  the  court,  as  well  on  questions  of  evidence,  as  in  their 
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instructions  to  the  jury,  on  points  submitted  by  the  counsel  of  the 
plaintiff  in  error.  To  understand,  however,  the  point  upon  which 
the  judgment  of  this  court  turns,  it  is  only  necessary  to  state  the 
following  facts. 

By  articles  of  agreement,  dated  7th  of  September,  1794,  Wil- 
liam Parker,  and  Moore  Wharton,  of  the  city  of  Philadelphia, 
sold  to  the  late  James  Wilson,  107,400  acres  of  land,  in  diffe- 
rent parts  of  the  state,  and  covenanted  that  they  would  have 
the  patents  taken  out  in  his  name;  in  consideration  of  which,  he  co- 
venanted to  pay  them  at  the  rate  of  seven  shillings  and  sixpence  an 
acre,  with  interest,  from  the  14th  of  May,  then  past,  and  to  exe- 
cute other  bonds  for  the  purchase-money,  and  a  mortgage  on  these 
lands,  or  others  of  equal  value,  as  a  security.  On  the  17th  of  March, 
1795,  Judge  Wilson,  in  consideration  of  the  sum  of  five  pounds, 
as  recited  in  the  deed;  but  in  reality  of  a  large  sum  in  shares  of  the 
stock  of  the  Bank  of  Pennsylvania,  which  were  transferred  to  him; 
conveyed  thirty-six  tracts  of  these  lands,  containing  37,12j2  acres, 
and  including  the  land  in  dispute,  to  Benjamin  Chew,  the  plain- 
tiff, with  covenants  of-  special  warranty,  and  for  further  assurance. 
On  this  title  the  plaintiff's  claim  was  founded. 

On  the  12th  of  July\  1795,  Jeremiah  Parker,  one  of  the  defen- 
dants below,  who  was  concerned  with  William  Parker  and  Moore 
Wharton,  and  who  took  out  the  warrants  and  patents  in  his  own 
name,  conveyed  to  Judge  Wilson  the  legal  title  to  the  lands,  which 
Wilson  had  previously  conveyed  to  Mr.  Chew;  and  on  the  14th  of 
October,  1795,  Judge  Wilson  executed  bonds  to  Jeremiah  Par- 
ker for  25,122  dollars;  and  William  Parker  and  Moore  Wharton 
for  12,000  dollars;  and  a  mortgage  to  the  two  latter,  of  these  and 
other  lands,  to  secure  the  payment  of  the  above-mentioned  lands, 
and  other  debts  to  a  large  amount.  The  bonds  bore  date  the  13th 
of  the  preceding  July,  but  there  was  evidence  of  their  having  been 
executed  at  the  same  time  as  the  mortgage.  At  the  time  of  the  ex- 
ecution of  the  articles  of  agreement,  and  of  the  conveyance  to  Mr. 
Cheio,  the  land  lay  in  Northumberland  county;  but  when  the  con- 
veyance by  Jeremiah  Parker  to  Judge  Wilson,  and  the  lands  and 
mortgage  were  executed,  it  was  situated  in  Lycoming  county; 
which  was  separated  from  Northumberland,  and  erected  into  a 
county  on  the  13th  of  iflpril,  1795.  Upon  a  subsequent  division 
of  the  county  of  Lycoming,  the  land  in  dispute  fell  within  the 
new  county  of  Indiana.  The  deed  from  Judge  Wilson  to  Mr. 
Chew  was  recorded  in  Northumberland  county,  the  7th  of  Sep- 
tember, 1795.  The  deed  from  Jeremiah  Parker  to  Judge  Wil- 
son was  recorded  in  Lycoming  county,  on  the  18th  of  October, 
1795 ;  and  the  mortgage  from  the  latter  to  Messrs.  Parker  and 
Wilson  was  recorded  in  the  same  county,  on  the  20th  of  the  same 
month,  in  the  same  year.  In  November  Term,  1801,  a  scire  fa- 
cias issued  on  the  mortgage,  and  judgment  was  obtained  at  August 
Term.  1803.  A  levari  facias  issued  in  course,  and  the  land  was 
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sold  on  the  20th  of  tlie  following  October,  for  3,500  dollars,  to 
Jeremiah  Parker,  and  Moore  Wharton,  on  which  title  the  defen- 
dants rested  their  defence. 

The  cause  was  argued  in  this  court  by  Alexander  and  Ross  for 
the  plaintiff  in  error,  and  by  Foster  for  the  defendant  in  error. 

TILGHMAN,  C.  J.  being  a  connection  of  the  plaintiff,  took  no  part 
in  the  decision. 

GIBSON,  J.  delivered  the  opinion  of  the  court. 

The  material  question  which  arises  out  of  the  facts  of  this  case 
is,  whether  the  conveyance  from  Judge  Wilson  to  Mr.  Chew,  and 
the  subsequent  conveyance  of  the  legal  title  by  Jeremiah  Parker 
to  Judge  Wilson,  vested  a  title  in  Mr.  Chew  clear  of  the  incum- 
brance  of  the  mortgage.  If  he  should  not  succeed  in  reversing  the 
judgment  on  this  ground,  he  could  gain  no  advantage  by  a  reversal 
for  any  mere  mouse-trap  matter  which  should  still  leave  the  main 
result  against  him. 

What  is  the  nature  of  the  estate  which  Mr.  Chew  acquired  by 
the  conveyance  from  Judge  Wilson?  When  that  conveyance  was 
executed,  the  legal  title  was  in  Jeremiah  Parker,  by  patents  from 
the  commonwealth;  and  Judge  Wilson  having  nothing  but  an  equi- 
table title  under  the  articles,  could  convey  nothing  more.  His 
deed,  therefore,  passed  to  Mr  Chew  only  an  equitable  title.  But 
it  is  said  the  subsequent  conveyance  from  Jeremiah  Parker  to 
Judge  Wilson  enured  to  the  benefit  of  Mr.  Chew.  It  did  so ;  but 
only  in  equity,  and  to  entitle  him  to  call  for  a  conveyance  from 
Judge  Wilson  ;  and  not  as  vesting  the  title  in  him  of  itself,  as  con- 
tended, by  estoppel.  The  fact>  presented  constitute  the  ordinary 
case  of  a  conveyance  before  the  grantor  has  acquired  the  title ;  in 
which  the  conveyance  operates  as  an  agreement  to  convey,  which, 
when  the  title  has  been  subsequently  acquired,  may  be  enforced  in 
chancery.  But  Judge  Wilsdn's  act  could  not  prejudice  the  origi- 
nal-vendors, who  had  a  title  under  the  articles  to  call  on  him  fora 
mortgage  to  secure  the  purchase-money.  In  equity,  whatever 
ought  to  be  done  is  considered  as  actually  done;  and  this  maxim  is 
of  peculiar  force,  and  the  foundation  of  all  equitable  practice,  in 
this  state,  where  we  have  no  court  of  chancery  to  compel  perfor- 
mance of  what  a  party  ought  in  conscience  to  perform;  but  it  is  so, 
only  for  the  purpose  of  giving  parties  a  common  law  remedy  on  an 
equitable  title,  and  not  of  affecting  their  rights;  for  in  every  other 
respect  the  distinction  between  legal  and  equitable  titles  is  as  accu- 
rately marked,  and  as  carefully  preserved,  here  as  in  England. 
For  the  purpose  of  maintaining  an  ejectment,  therefore,  Wlr.Chew 
is  to  be  considered  as  having  got  in  the  legal  title  but  for  no  other 
purpose  whatever.  But  it  is  argued,  that  as  the  deed  to  Mr.  Chew 
contains,  a  covenant  for  further  assurance,  it  is  to  be  considered  as  a 
covenant  to  stand  seised  to  the  use  of  the  grantee;  and  consequently, 
that  the  estate  was  executed  in  him  as  soon  as  the  seisin  arose  out  of 
which  the  use  was  to  be  served.  It  is  true,  that  no  particular  form 
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of  words  is  essential  to  a  conveyance  to  uses ;  but  the  deed,  if  it 
cannot  operate  in  one  way,  may  in  another,  to  effectuate  the  mani- 
fest intention  of  the  grantor.  But  here  there  is  not  a  single  feature 
of  a  covenant  to  stand  seized,  the  consideration  of  which  is  always 
blood  or  marriage;  nor  is  there  any  of  a  bargain  and  sale,  where 
the  consideration  is  valuable ;  for  in  every  conveyance  to  uses  the 
covenantor  or  bargainer  must  be  seised  of  the  legal  estate  at  the 
time ;  as  the  use  must  arise  out  of  such  seisin.  In  the  case  of  a 
conveyance  before  the  grantor  has  acquired  the  title,  the  legal  es- 
tate is  not  transferred  by  the  statute  of  uses ;  but  the  conveyance 
operates,  as  I  have  said,  as  an  agreement,  which  the  grantee  is  en- 
titled to  have  executed  in  chancery:  as  was  decided  in  Whitfield 
v.  Fausset,  1  Ves.  Rep.  391.  Mr.  Chew,  therefore,  never  acquired 
any  thing  but  Judge  Wilson's  equitable  title ;  and  he  held  it  sub- 
ject to  the  countervailing  equities  to  which  it  was  subject  in  the 
hands  of  Judge  Wilson  himself.  When  the  mortgage  was  exe- 
cuted, the  legal  title  was  in  the  mortgagor;  and  even  if  the  equity 
between  Mr.  Chew  and  the  mortgagees  were  equal,  the  mortgage, 
being  a  legal  incumbrance,  would  prevail.  But,  that  the  equity 
between  them  was  equal,  cannot  be  admitted.  The  conveyance  of 
the  legal  title  to  the  mortgagor,  was  made  expressly  with  a  vievv 
to  receive  a  mortgage  from  Judge  Wilson,  in  pursuance  of  his  co- 
venant entered  into  previously  to  his  conveyance  to  Mr.  Chew ; 
and  with  respect  to  equitable  rights,  the  maxim  of  prior  in  tern- 
pore,  potior  in  jure,  is  always  decisive  where  neither  of  the  par- 
ties has  a  better  right  than  the  other  to  call  for  the  legal  estate 
Brace  v.  The  Duchess  of  Marlborough,  2  P.  Wms.  495.  Tour- 
ville  v.  Naish,  3  P.  Wms.  307.  Earl  of  Pomfret  v.Lord  Wind- 
sor, 2  Nes.  Sep.  48 6.  Nothing  could  postpone  the  mortgagees  but 
actual  or  legal  fraud  ;  such  as  any  act  on  their  part  to  induce  Mr. 
Chew  to  think  he  was  buying  a  clear*  title.  But  even  had  Judge 
Wilson  conveyed  the  legal  title  to  Mr.  Chew  immediately  after  he 
received  it  from  Jeremiah  Parker,  and  before  he  executed  the 
mortgage,  Mr.  Chew  would  still  have  stood  in  Judge  Wilson's 
place,  and  have  been  subject  to  the  coercion  of  a  chancellor,  who 
would  have  compelled  him  to  execute  the  mortgage  in  his  stead. 
The  reason  is,  that  when  he  paid  his  money,  he  was  the  purchaser 
of  an  inchoate  title;  and  there  is  no  rule  in  equity  more  firmly  esta- 
blished, than  that  such  purchaser  must  stand  or  fall  by  the  case  of 
the  person  from  whom  he  purchased.  This  was  held  in  Whitfield 
v.  Fausset,  before  cited;  a  leading  case,  which  has  never  been  de- 
nied. When  we  hear,  therefore,  of  a  purchaser  for  a  valuable  con- 
sideration, taking  the  title  free  of  every  trust  or  equity  of  which  he 
had  not  notice,  it  is  intended  that  he  is  the  purchaser  of  a  title  per- 
fect on  its  face ;  for  every  purchaser  of  an  imperfect  title  takes  it 
with  all  its  imperfections  on  its  head.  It  is  his  own  fault  that  he 
confides  in  a  title  which  appears  defective  to  his  own  eyes;  and  he 
does  so  at  his  peril.  Now,  every  equitable  title  is  incomplete  on 
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its  face;  it  is  in  truth  nothing  more  than  a  title  to  go  into  chancery, 
to  have  the  legal  estate  conveyed;  and,  therefore,  every  purchaser 
of  a  mere  equity  takes  it  subject  to  every  clog  that  may  lie  on  it, 
whether  he  has  had  notice  of  it  or  not.  But  the  purchaser  of  a  le- 
gal title,  takes  it  discharged  of  every  trust  or  equity  which  does  not 
appear  on  thd  face  of  the  conveyance,  and  of  which  he  has  not  had 
notice,  either  actual  or  constructive. 

These  few  elementary  principles  go  to  the  marrow  of  the  cause, 
and  serve  to  decide  every  question  which  necessarily  arises  in  it. 
The  deed  from  Judge  Wilson  did  not  pass  a  title  to  Mr.  Chew  free 
of  the  covenants  in  the  articles,  and  the  mortgage  consequently  was 
a  lien.  The  effect  of  recording  this  deed  in  Northumberland,  and 
of  recording  that  from  Jeremiah  Parker  to  Judge  Wilson  in  Ly- 
coming,  was  altogether  immaterial.  Notice,  or  the  want  of  it,  af- 
ter the  parties  had  respectively  closed  their  contracts,  and  Mr.Chew 
had  paid  his  money,  would  be  attended  with  no  cnnsequeueus.  So, 
the  inquiry,  whether  Mr.Chew  was  apprized  of  the  existence  of  the 
articles,  was  entirely  irrelevant.  He  was  bound  to  examine  the 
title  which  he  purchased;  instead  of  doing  which,  he  relied  on  re- 
presentations, which  turn  out  to  have  been  without  foundation  in 
fact.  An  inquiry  into  the  title  would  have  led  to  a  knowledge 
that  it  was  merely  equitable,  and  subject  to  the  covenants  in  favour 
of  the  original  vendors.  It  was  also  immaterial  whether  the  bonds 
and  mortgage  were  executed  at  the  date  of  the  conveyance  from 
Jeremiah  Parker,  or  at  any  indefinite  period  afterwards.  A  pur- 
chaser from  Judge  Wilson  for  a  valuable  consideration,  and  with- 
out notice,  between  the  time  the  legal  title  was  vested  in  him, 
and  the  date  of  the  mortgage,  would,  perhaps,  have  not  been  af- 
fected; but  this  was  not  Mr.  Chew's  case.  He  had  paid  his  money 
long  before  for  the  title  which  Judge  Wilson  then  had,  and  so  far 
stood  in  his  place,  that  a  conveyance  of  the  legal  title,  when  ac- 
quired by  the  deed  from  Jeremiah  Parker,  would  have  made  him 
a  trustee,  and  subject  him  in  chancery  to  Judge  Wilson's  cove- 
nants. Had  the  two  Parkers,  and  Moore  Wharton  stood  by, 
while  Judge  Wilson  was  selling  his  title  as  perfect  and  complete, 
whether  their  object  were  to  obtain  payment  from  the  funds  ad- 
vanced by  Mr.  Chew  or  not,  it  would  have  made  a  very  different 
case;  but  as  the  matter  appears  on  the  facts  in  evidence,  it  is 
clear  the  sale  on  the  mortgage  vested  in  the  purchasers  all  the 
interest  which  at  any  time  was  in  Judge  Wilson.  Their  title  is  in 
every  respect  paramount  to  that  of  Mr.  Chew. 

What  I  have  said  embraces  every  matter  of  substance  in  the  long 
and  complicated  assignment  of  error  in  respect  of  the  charge.  There 
were,  beside,  bills  of  exceptions  to  evidence,  which  have  either  not 
been  pressed,  or  not  sustained.  It  is,  therefore,  the  opinion  of  the 
court,  that  the  judgment  be  affirmed. 

Judgment  affirmed. 

VOL.  xi.  3D 
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UPDEGRAPH  against  The  COMMONWEALTH. 

IN  ERROR. 

Christianity  is  part  of  the  common  law  of  Pennsylvania;  and  maliciously  to  vilify  thti 

Christian  religion  is  an  indictable  offence. 

The  act  of  1700,  against  blasphemy,  is  neither  obsolete  nor  virtually  repealed. 
But  in  a  prosecution  under  that  act,  if  the  indictment  do  not  lay  the  words  to  have 

been  spoken  profanely,  it  is  bad. 

It  seems,  that  in  such  an  indictment  it  is  not  sufficient  to  lay  the  substance  of  the 

words  alleged  to  have  been  spoken.   The  words  themselves  must  be  laid,  though 

only  the  substance  need  be  proved. 

IN  the  Mayor's  Court  of  the  city  of  Pittsburg,  to  which  this 
was  a  writ  of  error,  the  following  bill  of  indictment,  was  returned 
by  the  grand  jury,  •'  u  uue  bill." 

February  Sessions,  1822. 

"ClTY  OF  PlTTSBURG,  SS. 

"  The  grand  inquest  of  the  commonwealth  of  Pennsylva- 
nia, inquiring  for  the  city  of  Pittsburgh  do  present,  that  JZbner 
Updegraph,  late  of  the  city  aforesaid,  on  the  12th  day  of  Decem- 
ber) in  the  year  of  our  Lord,  one  thousand  eight  hundred  and 
twenty-one,  and  at  divers  other  times,  as  well  before  as  after,  at 
the  city  aforesaid,  and  within  the  jurisdiction  of  this  court,  not 
having  the  fear  of  God  before  his  eyes,  but  being  moved  and  se- 
duced by  the  instigation  of  the  Devil,  and  contriving  and  intend- 
ing to  scandalize  and  bring  into  disrepute.,  and  vilify  the  Chris- 
tian Religion  and  the  Scriptures  of  Truth,  in  the  presence  and 
hearing  of  several  persons  then  and  there  being,  did  unlawfully, 
wickedly,  and  premeditatedly,  despitefully  and  blasphemously  say, 
among  other  things,  in  substance  as  follows: 

"  *  That  the  Holy  Scriptures  were  a  mere  fable:  That  they  were 
a  contradiction,  and  that,  although  they  contained  a  number 
of  good  things,  yet  they  contained  a  great  many  lies.  ' 

"To  the  great  dishonour  of  Almighty  God,  to  the  great  scan- 
dal of  the  profession  of  the  Christian  Religion,  to  the  evil  ex- 
ample of  all  others  in  like  case  offen*ding,  against  the  force  of  the 
act  of  assembly,  in  such  case  made  and  provided,  and  against  the 
peace  and  dignity  of  the  Commonwealth  of  Pennsylvania." 

"THOMAS  ELDER." 

On  this  indictment  the  defendant  was  arraigned,  and  pleaded  not 
guilty.  On  the  trial,  it  appeared  in  evidence,  that  the  plaintiff  in 
error  was  a  member  of  a  debating  association,  which  convened 
weekly  for  discussion  and  mutual  information;  and  that  the  expres- 
sions contained  in  the  indictment,  were  uttered  in  the  course  of  ar- 
gument on  a  religious  question. 

The  jury  found  the  defendant  guilty,  and  he  was  sentenced  by 
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the  court  to  pay  a  fine  of  five  shillings,  and  the  costs  of  prosecu- 
tion. 

R.  Wilkins,  for  the  plaintiff  in  error,  submitted  to  the  court  the 
following  argument  in  writing. 

In  asking  the  court  to  reverse  the  decision  of  the  court  below, 
we  do  so  on  the  following  points. 

1.  That  the  constitution  of  this  state  protects  every  citizen  in  the 
enjoyment  and  expression  of  his  opinions  on  all  subjects,  provided 
such  expression  does  not  tend  to  a  breach  of  the  peace. 

2.  That  the  act  of  1700,  does  not  comprehend  within  its  purview 
the  expressions  contained  in  the  indictment;  and  even  if  it  does, 
that  act  was  virtually  repealed  by  the  constitution,  and  act  of  1776. 
5  Smith's   Laws,  425  rfpp.     1  Smith,  430,  Sect.   3d.     Con- 
stitution of  Pennsylvania,  Act  9,  Sect.  Sd. 

3.  That  inasmuch  as  the  expressions  contained  in  the  indictment, 
were  uttered  in  a  deliberative  assembly,  and  in  a  discussion,  they 
involve  no  offence  against  the  laws  of  this  state,  and  do  not  tend 
to  a  breach  of  the  peace. 

4.  It  is  not  an  offence  at  common  law.     So  much  of  the  common, 
as  well  as  the  statute  law  of  England,  was  extended  to  this  coun- 
try, as  was  necessary  to  the  exigencies  of  the  colonies.     3  Binn. 
Rep.  Judges. 

The  common  law  of  England,  as  respected  religion,  was  unne- 
cessary to  the  colonies.  Our  ancestors  fled  from  religious  as  well 
as  civil  persecution.  And  if  the  spirit  of  the  government,  as  then 
established,  or  established  afterwards  by  the  constitutions  of  1787 
and  1790,  virtually  repealed  the  act  of  1700,  it  also  repealed  the 
common  law  upon  the  subject. 

"The  free  communication  of  thoughts  and  opinions,  is  the  most 
invaluable  of  the  rights  of  man." 

In  the  constitutions  of  all  the  states,  excepting  that  of  New  Jer- 
sey and  New  York,  this  principle  is  uniformly  recognized,  viz: 
"That  all  men  possess  the  right  of  enjoying  and  expressing  their 
opinions,  on  all  subjects;"  provided  such  expression  does  not  tend 
to  a  breach  of  the  peace. 

The  decision  in  8  Johns.  290,  is  in  conformity  to  the  constitu- 
tion of  the  State  of  New  York. 

The  constitution  of  this  state,  and  of  the  general  government, 
guarantees  to  each  citizen  the  free  and  undisturbed  enjoyment  and 
expression  of  his  opinions  on  all  matters,  whether  civil,  religious, 
or  political.  And  such  expression  only  becomes  criminal  when  it 
interferes  with  the  order  of  government,  or  disturbs  the  peace  of 
society.  This  is  the  land  of  toleration.  Religious  preference,  or 
religious  tests,  are  not  recognized  in  the  constitutions  of  1787  or 
1790. 

Is  the  act  of  1700  inconsistent  with  the  constitution?  A  law, 
enacted  a  century  prior  to  the  adoption  of  the  Federal  Constitution, 
when  religious  and  civil  tyranny  were  at  their  height:  when  the 
decrees  of  the  church  were  accompanied  by  the  terror  of  civil 
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power:  when  enlightened  notions  of  the  rights  of  man  were  not  so 
universally  diffused,  as  at  this  day,  when  the  spirit  of  the  law  gives 
freedom  to  all,  whether  Christian,  Jew,  or  Mahometan. 

But  if  the  act  of  1700  is  considered  as  still  in  force,  do  the  ex- 
pressions, and  the  place,  and  manner  of  their  utterance,  contain 
an  offence  within  its  purview  ? 

The  act  in  question,  was  passed  when  this  state  was  a  province 
of  the  British  empire.  It  is  thus  entitled: 

"«#n  act  to  prevent  the  grievous  sins  of  cursing  t  and  swearing, 
#c."  1  Smith,  p.  6. 

The  title  to  the  act  explains  its  object. 

1.  To  remedy  the  evil  of  profane  swearing. 

2.  To  prevent  all  contumelious  reproaches  upon  the  religion  of 
the  country. 

In  the  case  of  libels,  certain  expressions  only  become  criminal, 
according  to  the  manner  in  which  they  are  expressed.     To  say, 
for  instance,  "  that  a  lady  is  a  thief,  because  she  steals  men's 
hearts,"  is  not  criminal.     The  subsequent  explanation  conveys  the 
real  meaning  and  innocent  intention  of  the  speaker.  In  the  present 
case,  the  expressions  imputed  to  the  plaintiff  in  error,  were  uttered 
without  any  malicious  intention,  and  in  the  course  of  argument  in 
a  lawful  society:  and  if  they  were  uttered  in  the  course  of  a  dis- 
cussion, in  a  deliberative  assembly,  and  in  the  support  of  certain 
tenets,  they  cannot  be  termed  profane,  which  implies  an  irreve- 
rence to  the  sacred  word,  and  cannot  be  extended  to  a  mere  doubt 
in  its  authenticity.     Every  man  has  a  right  to  reason  upon  that 
subject,  as  well  as  upon  other  subjects;  and  if  in  the  course  of  rea- 
soning, expressions  of  doubt  should  escape  him,  those  expressions 
cannot  be  termed  profane.     But  according  to  the  law,  the  profani- 
ty of  the  expressions  ought  to  be  the  very  essence  of  the  indict- 
ment.    The  word  "profanely,"  is  not  used  in  the  indictment. 
Yet  the  words  of  the  act  are,  "  whosoever  shall  speak  loosely  and 
profanely,"  &c.     Whether  this  court  will  consider  the  particle, 
"and"  in  the  phrase,  " loosely  and  profanely,"  as  a  conjunctive, 
making  ''loosely"  and  "profanely,"  both  necessary  to  consti- 
tute an  offence  under  this  act;  or,  that  the  word,  "  and,"  should 
be  construed  "or;"  as  "loosely  or  profanely,"  then  "profanely,'"' 
ought  to  be  considered  as  explanatory  of  "loosely;"  and  either 
way  the  profanity  of  the  expressions  must  be  considered  as  the 
gist  of  the  indictment.     If  the  word  "loosely,"  is  considered  as 
alone  necessary,  what  a  door  does  it  open  to  malicious  prosecution, 
to  religious  litigation,  to  sectarian  disputes,  and  judicial  uncertain- 
ty v    Is  not  every  sect  of  religion  protected  by  our  laws  ?     Yet 
many  of  them  differ  widely  from  each  other  in  the  most  material 
points.     The  Presbyterians  look  upon  the  Unitarians  as  infidels; 
and  hold  their  comments  upon  the  Bible,  as  profanity,  or  in  the 
language  of  the  act,  "speaking  loosely  of  the  Scriptures  of  Truth." 
Would  it  be  pretended,  that  should  a  Unitarian  preacher,  in  com- 
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menting  upon  the  Bible,  make  use  of  the  expression,  "our  Saviour 
was  but  the  son  of  Joseph,  and  that  the  contrary  doctrine  was  a 
libel  on  the  Almighty,"  points  to  which  this  sect  give  credence; 
would  it  be  pretended,  that  he  could  be  indicted  for  those  expres- 
sions under  the  act  of  1700?  Certainly  not  In  like  manner  tho 
Catholic  denomination  hold  the  comment  of  the  Protestants.  And 
where  is  the  difference  between  the  expressions  imputed  to  the 
Unitarians,  and  the  sentiment  which  the  indictment  imputes  the 
plaintiff  in  error  ? 

The  plaintiff  in  error  was  indicted  for  the  offence  of  blasphemy. 
This  offence  is  thus  described  by  Justice  BLACKSTONE: 

"Blasphemy  against  the  Almighty,  is  denying  his  being  or  pro- 
vidence, or  uttering  contumelious  reproaches  on  our  Saviour  Christ. 
It  is  punished  at  common  law  by  fine  and  imprisonment,  for  Chris- 
tianity is  part  of  the  laws  of  the  land.11  4  Bl.  Com.  59,  last 
edition. 

Here  the  reason  is  given,  why  a  denial  of  certain  religious  te- 
nets is  made  an  offence  in  England,  under  the  appellation  of  blas- 
phemy, "  for  Christianity  is  a  part  of  the  laws  of  England.1'  Not 
only  speaking  contumeliously  or  profanely,  but  entertaining  a  be- 
lief contrary  to  the  established  religion  in  that  kingdom  is  severely 
punished,  either  by  a  denial  of  certain  privileges  of  citizenship,  or 
a  total  deprivation  of  all  civil  and  political  rights  that  free  consti- 
tution affords.     So  far  have  they  carried  their  intolerance,  that 
even  the  offence  of  apostacy,  or  adopting  a  religion  contrary  to 
that  of  our  parents,  is  punished  by  rendering  the  offender  incapa- 
ble of  holding  any  office  of  trust  or  profit,  incapable  of  bringing 
any  suit  or  action;  and  farther  punished  by  three  years  imprison- 
ment, without  bail.     4  Bl.  Com.  43,  44.     So  is  the  offence  of  he- 
resy, consisting  in  a  denial  of  Christianity,  punished  at  this 
day  by  imprisonment,  and  not  as  eighty  or  an  hundred  years  ago, 
by  burning  at  the  stake.     A  particular  writ,  "  de  hseretico  combu- 
rendo,11  was  framed  for  that  purpose;  and  no  later  than  the  reign 
of  Elizabeth,  were  two  Anabaptists  publickly  burnt,  and  two 
Arians  in  the  9th  of  James  I. :  and  all  this,  because  "  Christianity 
formed  part  of  the  laws  of  England.11     Are  these  things  to  be  re- 
vived in  this  country,  where  Christianity  does  not  form  part  of 
the  laws  of  the  land?  or,  the  reason  of  those  statutes  ceasing 
here,  do  not  the  statutes  themselves  cease  to  exist  also?     This  state 
was  a  British  province  at  the  time  the  law  of  1700  had  its  birth: 
a  part  of  the  British  empire,  when  it  was  necessary,  as  the  Chris- 
tian  Religion  then  formed  part  of  the  lows  of  the  land,  that  laws 
should  be  enacted  for  its  support  and  protection.     It  was  then  con- 
sistent with  the  system  of  despotism  under  which  this  country  groan - 
sd;  it  formed  a  necessary  part  of  the  whole  machine. 

In  the  organization  of  a  system  of  government  to  suit  the  new 
circumstances  of  the  country,  much  difficulty  occurred.  It  could 
not  be  expected  that  the  legislature  of  the  commonwealth,  would 
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expressly  repeal  all  irrelative  and  absurd  laws  of  the  province  by 
new  enactments.  It  was  believed  that  the  spirit  breathed  by  the 
constitution,  superceded  that  necessity.  That  all  laws  inapplica- 
ble and  unsuited  to  the  change  introduced  by  the  revolution, 
were  virtually  repealed.  The  statute  "against  sorcery,  incanta- 
tion and  witchcraft,"  and  the  law  and  doctrine  respecting  libels 
admitted  in  this  country  prior  to  the  revolution,  needed  not  an  ac- 
tual repeal  by  legislative  enactment.  The  spirit  of  the  govern- 
ment operated  as  a  repeal.  The  statute  of  James  I.  against  "con- 
juration and  dealing  with  wicked  and  evil  spirits,"  was  extended 
to  this  country,  and  continued  in  force  till  1794.  The  intention 
of  the  legislature  is  clearly  expressed  on  this  subject  in  the  act  of 
January,  1777, 1  Smithy  429,  the  third  section  of  which  declares 
all  such  laws  "of  no  force  or  effect."  Take  this  act  and  the  con- 
stitution of  90;  and  is  the  law  of  1700  then  in  force?  The  princi- 
ples then  contained  in  the  act  of  1700,  are  "repugnant  to  the  con- 
stitution." 

This  reasoning  is  humbly  submitted  to  your  honours,  believing 
that  the  common  law  of  England,  on  the  subject  of  blasphemy, 
that  the  act  of  1700,  against  cursing  and  swearing,  are  altogether 
inconsistent  with  the  spirit  of  our  government. 
All  which  is  respectfullly  submitted, 

Ross  WILKINS,  Attorney  for  plaintiff  in  error. 

The  attorney  general  declined  arguing  the  cause  on  the  part  of 
the  commonwealth. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  This  was  an  indictment  for  blasphemy,  founded 
on  an  act  of  assembly,  passed  in  1700,  which  enacts,  that  whoso- 
ever shall  wilfully,  premeditatedly, and  despitefully  blaspheme,  and 
speak  loosely  and  profanely  of  Almighty  God,  Christ  Jesus,  the 
Holy  Spirit,  or  the  Scriptures  of  Truth,  and  is  legally  convicted 
thereof,  shall  forfeit  and  pay  the  sum  of  ten  pounds. 

It  charges  the  defendant  with  contriving  and  intending  to  scan- 
dalize and  bring  into  disrepute,  and  vilify  the  Christian  Religion, 
and  the  Scriptures  of  Truth;  and  that  he,  in  the  presence  and  hear- 
ing of  several  persons,  unlawfully,  wickedly,  and  premeditatedly, 
despitefully  and  blasphemously,  did  say,  among  other  things,  in 
substance  as  follows:  "That  the  Holy  Scriptures  were  a  mere  fa- 
ble, that  they  were  a  contradiction,  and  that  although  they  con- 
tained a  number  of  good  things,  yet  they  contained  a  great  many 
lies,"  and  the  indictment  concludes,  to  the  great  dishonour  of  Al- 
mighty God,  to  the  great  scandal  of  the  profession  of  the  Christian 
Religion,  to  the  evil  example  of  all  others  in  like  case  offending, 
and  against  the  form  of  the  act  of  assembly  in  such  case  made  and 
provided. 

The  jury  have  foundj  that  the  defendant  did  speak  words  of  that 
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substance,  in  the  temper  and  with  the  intent  stated.  This  verdict 
excludes  every  thing  like  innocence  of  intention;  it  finds  a  malici- 
ous intention  in  the  speaker  to  vilify  the  Christian  Religion,  and 
the  Scriptures,  and  this  court  cannot  look  beyond  the  record,  nor 
take  any  notice  of  the  allegation,  that  the  words  were  uttered  by  the 
defendant,  a  member  of  a  debating  association,  which  convened  week- 
ly for  discussion  and  mutual  information,  and  that  the  expressions 
were  used  in  the  course  of  argument  on  a  religious  question.  That 
there  is  an  association  in  which  so  serious  a  subject  is  treated  with  so 
much  levity,  indecency,  and  scurrility,  existing  in  this  city,  I  am 
sorry  to  hear,  for  it  would  prove  a  nursery  of  vice,  a  school  of 
preparation  to  qualify  young  men  for  the  gallows,  and  young  wo- 
men for  the  brothel,  and  there  is  not  a  sceptic  of  decent  manners 
and  good  morals,  who  would  not  consider  such  debating  clubs  as  a 
common  nuisance  and  disgrace  to  the  city.  From  the  tenor  of  the 
words,  it  is  impossible  that  they  could  be  spoken  seriously  and 
conscientiously,  in  the  discussion  of  a  religious  or  theological  topic; 
there  is  nothing  of  argument  in  the  language;  it  was  the  out-pour- 
ing of  an  invective  so  vulgarly  shocking  and  insulting,  that  the 
lowest  grade  of  civil  authority  ought  not  to  be  subject  to  it,  but 
when  spoken  in  a  Christian  land,  and  to  a  Christian  audience,  the 
highest  offence  contra  bonos  mores;  and  even  if  Christianity  was 
not  part  of  the  law  of  the  land,  it  is  the  popular  religion  of  the 
country,  an  insult  on  which  would  be  indictable,  as  directly  tend- 
ing to  disturb  the  public  peace.  The  bold  ground  is  taken,  though 
it  has  often  been  exploded,  and  nothing  but  what  is  trite  can  be 
said  upon  it — it  is  a  barren  soil,  upon  which  no  flower  ever  blos- 
somed;— the  assertion  is  once  more  made,  that  Christianity  never 
was  received  as  part  of  the  common  law  of  this  Christian  land;  and 
it  is  added,  that  if  it  was,  it  was  virtually  repealed  by  the  constitu- 
tion of  the  United  Stales,  and  of  this  state,  as  inconsistent  with 
the  liberty  of  the  people,  the  freedom  of  religious  worship,  and 
hostile  to  the  genius  and  spirit  of  our  government,  and,  with  it, 
the  act  against  blasphemy;  and  if  the  argument  is  worth  any  thing, 
nil  the  laws  which  have  Christianity  for  their  object — all  would  be 
carried  away  at  one  fell  swoop — the  act  against  cursing  and  swear- 
ing, and  breach  of  the  Lord's  day;  the  act  forbidding  incestuous 
marriages,  perjury  by  taking  a  false  oath  upon  the  book,  fornica- 
tion and  adultery,  et  peccatum  illud  horribile  non  nominandum 
inter  Christianas — for  all  these  are  founded  on  Christianity — for 
all  these  are  restraints  upon  civil  liberty,  according  to  the  argu- 
ment— edicts  of  religious  and  civic  tyranny,  "when  enlightened 
notions  of  the  rights  of  man  were  not  so  universally  diffused  as  at 
the  present  day." 

Another  exception  is  taken.  However  technical  it  may  be,  and 
however  heinous  the  offence,  still,  if  it  is  not  charged  as  the  law 
requires,  the  plaintiff  in  error  is  entitled  to  the  full  benefit  of  the 
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exception.     The  objection  is,  that  the  words  are  not  laid  to  have 
been  spoken  profanely. 

We  will  first  dispose  of  what  is  considered  the  grand  objection — 
the  constitutionality  of  Christianity — for  in  effect  that  is  the 
question. 

Christianity,  general  Christianity,  is,  and  always  has  been,  a 
part  of  the  common  law  of  Pennsylvania  ;  Christianity,  without 
the  spiritual  artillery  of  European  countries ;  for  this  Christianity 
was  one  of  the  considerations  of  the  royal  charter,  and  the  very 
basis  of  its  great  founder,  William,  Penn;  not  Christianity  foun- 
ded on  any  particular  religious  tenets;  not  Christianity  with  an  es- 
tablished church,  and  tithes,  and  spiritual  courts ;  but  Christianity 
with  liberty  of  conscience  to  all  men.  William  Penn  and  Lord 
Baltimore  were  the  first  legislators  who  passed  laws  in  favour  of 
liberty  of  conscience;  for  before  that  period  the  principle  of  liberty 
of  conscience  appeared  in  the  laws  of  no  people,  the  axiom  of  no 
government,  the  institutes  of  no  society,  and  scarcely  in  the  tem- 
per of  any  man.  Even  the  reformers  were  as  furious  against  con- 
tumacious errors,  as  they  were  loud  in  asserting  the  liberty  of  con- 
science. And  to  the  wilds  of  America,  peopled  by  a  stock  cut  off 
by  persecution  from  a  Christian  society,  does  Christianity  owe  true 
freedom  of  religious  opinion  and  religious  worship.  There  is,  in 
this  very  act  of  1700,  a  precision  of  definition,  and  a  discrimination 
so  perfect  between  prosecutions  for  opinions  seriously,  temperately, 
and  argumentatively  expressed,  and  despiteful  railings,  as  to  com- 
mand our  admiration  and  reverence  for  the  enlightened  framers. 
From  the  time  of  Br acton,  Christianity  has  been  received  as  part  of 
the  common  law  of  England.  I  will  not  go  back  to  remote  periods, 
"but  state  a  se'ries  of  prominent  decisions,  in  which  the  doctrine  is 
to  be  found.  The  King  v.  Taylor,  Ventr.  93.  3  Keb.  507,  the 
defendant  was  convicted  on  an  information  for  saying,  that  Christ 
Jesus  was  a  bastard,  a  whore-master,  and  religion  a  cheat.  Lord 
Chief  Baron  HALE,  the  great  and  the  good  Lord  HALE,  (no  stick- 
ler for  church  establishments)  observed,  "that  such  kind  of  wick- 
ed and  blasphemous  words  were  not  only  an  offence  against  God 
and  religion,  but  against  the  laws  of  the  state  and  government,  and 
therefore  punishable;  that  to  say,  religion  is  a  cheat,  is  to  dissolve 
all  those  obligations  by  which  civil  societies  are  preserved ;  and 
that  Christianity  is  part  of  the  law  of  England,  and  therefore  to 
reproach  the  Christian  religion  is  to  speak  in  subversion  of  the 
laws."  In  the  case  of  The  King  v.  Woolaston,  2  Stra.  884. 
Fitzg.Q^.  Raymond,  162.  the  defendant  had  been  convicted  of 
publishing  five  libels,  ridiculing  the  miracles  of  Jesus  Christ,  his 
life  and  conversation ;  and  was  moved  in  arrest  of  judgment,  that 
this  offence  was  not  punishable  in  the  temporal  courts,  but  the 
court  said,  they  would  not  suffer  it  to  be  debated,  "whether  to 
write  against  Christianity  generally  was  not  an  offence  of  tempo- 
sal  cognizance."  It  was  farther  contended,  that  it  was  merely  t.o 
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-ho\v  that  those  miracles  were  not  to  be  taken  in  a  literal  but  alle- 
gorical sense;  and,  therefore,  the  book  could  not  be  aimed  at  Chris- 
tianity in  general,   but  merely  attacking  one  proof  of  the  divine 
mission.     But  the  court  said,  the  main  design  of  the  book,  though 
professing  to  establish  Christianity  upon  a  true  bottom,  considers 
the  narrations  of  scripture  as  explanative  and  prophetical,  yet  that 
these  professions  could  not  be  credited,  and  the  rule  is  allegatio 
contra  fact um  non  est  admit  tcndum.     In  that  case  the  court  laid 
great  stress  on  the  term  general,  and  did  not  intend  to  include  dis- 
putes between  learned  men  on  particular  and  controverted  points, 
and  Lord  Chief  Justice  RAYMOND,  Fit:g.  66,  said,  "  I  would  have 
it  taken  notice  of,  that  we  do  not  meddle  with  the  difference  of 
opinion,  and  that  we  interfere  only  where  the  root  of  Christianity  is 
struck  at"  The  information  filed  against  the  celebrated  IVilkes  was 
for  publishing  an  obscene  and  infamous  libel,  tending  to  vitiate  and 
corrupt  the  minds  of  the  subjects,  and  to  introduce  a  total  contempt 
of  religion,  morality,  and  virtue,  to  blaspheme  Almighty  God,  to 
ridicule  our  Saviour,  and  the  Christian  religion.     In  the  justly  ad- 
mired speech  of  Lord  MANSFIELD,  in  a  case  which  made  much 
noise  at  the  time — Evens  \.Chamberlain  of  London.  Furaeaux's 
Letters  to  Sir  W.  Blackstone.  Jlppx.  to  Black.  Com.  and  2  Burns' 
Eccles.  Law,  p.  95.     Conscience,  he  observed,  is  not  controllable 
by  human  laws,  nor  amenable  to  human  tribunals;  persecution,  or 
attempts  to  force  conscience,  will  never  produce  conviction,  and 
were  only  calculated  to  make  hypocrites  or  martyrs.     There  never 
was  a  single  instance,  from  the  Saxon  times  down  to  our  own,  in 
which  a  man  was  punished  for  erroneous  opinions.     For  atheism, 
blasphemy,  and  reviling  the  Christian  religion,   there  have  been 
instances  of  prosecution  at  the  common  law;  but  bare  nonconfor- 
mity is  no  sin  by  the  common  law,  and  all  pains  and  penalties  for 
nonconformity  to  the  established  rites  and  modes  are  repealed  by 
the  acts  of  toleration,  and  dissenters  exempted  from  ecclesiastical 
censures.     What  bloodshed  and  confusion  have  been  occasioned, 
from  the  reign  of  Henry  IV.,  when  the  first  penal  statutes  were 
enacted,  down  to  the  revolution,  by  laws  made  to  force  conscience. 
There  is  certainly  nothing  more  unreasonable,  nor  inconsistent  with 
the  rights  of  human  nature,  more  contrary  to  the  spirit  and  precepts 
of  the  Christian  religion,  more  iniquitous  and  unjust,  more  impo- 
litic, than  persecution  against  natural  religion,   revealed  religion 
and  sound  policy.   The  great,  and  wise,  and  learned  judge  observes, 
*'The  true  principles  of  natural  religion  are  part  of  the  common 
laxv;  the  essential  principles  of  revealed  religion  are  part  of  the 
common  law;  so  that  a  person  vilifying,  subverting  or  ridiculing 
them  maybe  prosecuted  at  common  law;  but  temporal   punish- 
ments ought  not  to  be  inflicted  for  mere  opinions."     Long  before 
thi>,  much  suffering,  and  a  mind  of  a  strong  and  liberal  cast,   had 
taught  this  sound  doctrine  and  this  Christian  precept  to    //  i  I  limn 
Perm.     The  charter  of  Charles  II.  recites,  that  "  Whereas  our 
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trusty  and  beloved  William  Penn,  out  of  a  commendable  desire 
to  enlarge  our  English  empire,  as  also  to  reduce  the  savages,  by 
gentle  and  just  measures,  to  the  love  of  civil  society,  and  the  Chris- 
tian religion,  hath  humbly  besought  our  leave  to  translate  a  colo- 
ny," &c.  The  first  legislative  act  in  the  colony  was  the  recognition 
of  the  Christian  religion,  and  establishment  of  liberty  of  conscience. 
Before  this,  in  1646,  Lord  Baltimore  passed  a  law  in  Maryland 
in  favour  of  religious  freedom,  and  it  is  a  memorable  fact,  that  of 
the  first  legislators,  who  established  religious  freedom,  one  was  a 
Roman  Catholic  and  the  other  a  Friend.  It  is  called  the  great  law, 
of  the  body  of  laws  in  the  province  of  Pennsylvania,  passed  at  an 
assembly  at  Chester,  the  7th  of  the  12th  month,  December.  Af- 
ter the  following  preamble  and  declaration  viz.:  "Whereas  ye 
glory  of  Almighty  God.  and  ye  good  of  mankind,  is  ye  reason  and 
end  of  government,  and  therefore  government  in  itself  is  a  venera- 
ble ordinance  of  God;  and  fforasmuch  as  it  is  principally  desired  and 
intended  by  ye  proprietary  and  governor,  and  ye  freemen  of  ye 
province  of  Pennsylvania,  and  territorys  thereunto  belonging,  to 
make  and  establish  such  laws  as  shall  best  preserve  true  Christians. 
and  civil  liberty,  in  opposition  to  all  unchristian,  licentious,  and 
unjust  practices,  whereby  God  may  have  his  due,  Caesar  his  due, 
and  ye  people  their  due,  from  tiranny  and  oppression  on  ye  one 
side,  and  insolency  and  licentiousness  on  ye  other,  so  that  ye  best 
and  firmest  foundation  may  be  laid  for  ye  present  and  future  hap- 
piness both  of  ye  governor  and  people  of  this  province  and  terri- 
torys aforesaid,  and  their  posterity: — Be  it  therefore  enacted  by 
William  Penn,  proprietary  and  governor,  by  and  with  ye  ad- 
vice and  consent  of  the  deputys  of  ye  freemen  of  this  province  and 
counties  aforesaid  in  assembly  mett,  and  by  ye  authority  of  ye 
same,  that  these  following  chapters  and  paragraphs  shall  be  the 
laws  of  Pennsylvania  and  the  territorys  thereof. 

"Almighty  God,  being  only  Lord  of  conscience,  Father  of  lyghts 
and  spirits,  and  ye  author  as  well  as  object  of  all  divine  knowledge, 
faith,  and  worship,  who  only  can  enlighten  ye  minds,  and  persuade 
and  convince  ye  understandings  of  people  in  due  reverence  to  his 
sovereinty  over  the  souls  of  mankind:  It  is  enacted  by  the  autho- 
rity aforesaid,  yt  no  person  at  any  time  hereafter  living  in  this 
province,  who  shall  confess  and  acknowledge  one  Almighty  God 
to  be  ye  creator,  upholder,  and  ruler  of  ye  world,  and  that  pro- 
fesseth  him  or  herself  obliged  in  conscience  to  live  peaceably  and 
justly  under  ye  civil  government,  shall  in  any  wise  be  molested  or 
prejudiced  for  his  or  her  conscientious  persuasion  or  practice,  nor 
shall  he  or  she  at  any  time  be  compelled  to  frequent  or  maintain 
any  religious  worship,  plan  or  ministry,  whatever,  contrary  to  his 
or  her  mind,  but  shall  freely  and  fully  enjoy  his  or  her  Christian 
liberty  in  yt  respect,  without  any  interruption  or  reflection;  and  if 
any  person  shall  abuse  or  deride  any  other  for  his  or  her  different 
persuasion  and  practice  in  a  matter  of  religion,  such  shall  be  lookt 
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upon  as  a  disturber  of  yc  peace,  and  be  punished  accordingly. » 
And  to  the  end  that  looseness,  irreligion,  and  atheism  may  not 
creep  in  under  the  pretence  of  conscience,  it  provides  for  the  ob- 
servance of  the  Lord's  day,  punishes  profane  cursing  and  swear- 
ing, and  further  enacts,  for  the  better  preventing  corrupt  commu- 
nication, "that  whoever  shall  speak  loosely  and  profanely  of  Al- 
mighty God,  Christ  Jesus,  the  Holy  Spirit,  or  Scriptures  of  Truth, 
and  is  thereof  legally  convicted,  shall  forfeit  and  pay  5  pounds, 
and  be  imprisoned  for  five  days  in  the  house  of  correction." 
Thus  this  wise  legislature  framed  this  great  body  of  laws  for  a 
Christian  country  and  Christian  people.  Infidelity  was  then  rare, 
and  no  infidels  were  .among  the  first  colonists.  They  fled  from 
religious  intolerance,  to  a  country  where  all  were  allowed  to  wor- 
ship according  to  their  own  understanding,  and  as  was  justly  ob- 
served by  the  learned  Chancellor  of  the  associated  members  of  the 
Bar  of  Philadelphia,  in  the  city  of  Philadelphia ,  in  his  address  to 
that  body,  22d  of  June,  1S22,  the  number  of  Jews  was  too  incon- 
siderable to  excite  alarm,  and  the  believers  in  Mahomet  were  not 
likely  to  intrude.  Every  one  had  the  right  of  adopting  for  himself 
whatever  opinion  appeared  to  be  the  most  rational,  concerning  all 
matters  of  religious  belief;  thus,  securing  by  law  this  inestimable 
freedom  of  conscience,  one  of  the  highest  privileges,  and  greatest 
interests  of  the  human  race.  This  is  the  Christianity  of  the  com- 
mon law,  incorporated  into  the  great  law  of  Pennsylvania,  and 
and  thus,  it  is  irrefragably  proved,  that  the  laws  and  institutions  of 
this  state  are  built  on  the  foundation  of  reverence  for  Christianity. 
Here  was  complete  liberty  of  conscience,  with  the  exception  of  dis- 
qualification for  office  of  all  who  did  not  profess  faith  in  Jesus 
Christ.  This  disqualification  was  not  contained  in  the  constitution 
of  1776;  the  door  was  open  to  any  believer  in  a  God,  and  so  it  con- 
tinued under  our  present  constitution,  with  the  necessary  addition 
of  a  belief  in  a  future  state  of  rewards  and  punishments.  On  this 
the  constitution  of  the  Untied  Slates  has  made  no  alteration,  nor 
in  the  great  body  of  the  laws  which  was  an  incorporation  of 
the  common  law  doctrine  of  Christianity,  as  suited  to  the  condi- 
tion of  the  colony,  and  without  which  no  free  government  can 
long  exist.  Under  the  constitution,  penalties  against  cursing  and 
swearing  have  been  exacted.  If  Christianity  was  abolished,  all 
false  oaths,  all  tests  by  oath  in  the  common  form  by  the  book, 
would  cease  to  be  indictable  as  perjury.  The  indictment  must 
state  the  oath  to  be  on  the  holy  Evangelists  of  Almighty  God.  The 
accused  on  his  trial  might  argue  that  the  book  by  which  he  was 
sworn,  so  far  from  being  holy  writ,  was  a  pack  of  lies,  containing 
as  little  truth  as  Robinson  Crusoe.  And  is  every  jury  in  the  box 
to  decide  as  a  fact  whether  the  Scriptures  are  of  divine  origin? 

Let  us  now  see  what  have  been  the  opinions  of  our  judges  and 
courts.  The  late  Judge  Wilson,  of  the  Supreme  Court  of  the 
United  States,  Professor  of  Law  in  the  College  in  Philadelphia, 
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was  appointed  in  1791,  unanimously  by  the  House  of  Representa- 
tives of  this  state  to  "revise  and  digest  the  laws  of  this  common- 
wealth, to  ascertain  and  determine  how  far  any  British  statutes 
extended  to  it,  and  to  prepare  bills  containing  such  alterations  and 
additions  as  the  code  of  laws,  and  the  principles  and  forms  of  the 
constitution,  then  lately  adopted,  might  require."  He  had  just 
risen  from  his  seat  in  the  convention  which  formed  the  constitu- 
tion of  the  United  States,  and  of  this  state;  and  it  is  well  known, 
that  for  our  present  form  of  government  we  are  greatly  indebted 
to  his  exertions  and  influence.  With  his  fresh  recollection  of  both 
constitutions,  in  his  course  of  Lectures,  3d  vol.  of  his  works,  112, 
he  states,  that  profanencss  and  blasphemy  are  offences  punishable 
by  fine  and  imprisonment,  and  that  Christianity  is  part  of  the  com- 
mon ]»\v.  It  is  in  vain  to  object  that  the  law  is  obsolete;  this  is 
not  so;  it  has  seldom  been  called  into  operation,  because  this,  like 
some  other  oftences,  has  been  rare.  It  has  been  retained  in  our  re- 
collection of  laws  now  in  force,  made  by  the  direction  of  the  legis- 
lature, and  it  has  not  been  a  dead  letter. 

In  the  Mayor's  Court  of  the  city  of  Philadelphia,  in  1818,  one 
Murray  was  convicted  of  a  most  scandalous  blasphemy.  He  at- 
tempted by  advertisement  to  call  a  meeting  of  the  enemies  of  per- 
secution; but  this  ended  in  mere  vapour;  the  good  sense  of  the  peo- 
ple frowned  upon  it,  and  he  was  most  justly  sentenced.  An  ac- 
count of  the  proceedings  will  be  found  in  the  Franklin  Gazette, 
of  the  21st  of  November,  ISIS.  If  the  doctrine  advanced  in  the 
written  argument  delivered  to  the  court  was  just,  (and  it  is  but 
justice  to  the  counsel  for  the  plaintiff  in  error  for  the  court  to  ac- 
knowledge the  propriety  of  his  conduct  in  preferring  this  course  to 
a  declamation  in  open  court,)  impiety  and  profanity  must  reach  their 
acme  with  impunity,  and  every  debating  club  might  dedicate  the 
club  room  to  the  worship  of  the  Goddess  of  Reason,  and  adore  the 
deity  in  the  person  of  a  naked  prostitute.  The  people  would  not 
tolerate  these  flagitious  acts,  and  would  themselves  punish ;  and  it 
is  for  this,  among  other  reasons,  that  the  law  interposes  to  prevent 
the  disturbance  of  the  public  peace.  It  is  sometimes  asked  with  a 
sneer,  Why  not  leave  it  to  Almighty  God  to  revenge  his  own 
cause?  Temporal  courts  do  so  leave  it.  "Bold  and  presumptuous 
would  be  the  man  who  would  attempt  to  arrest  the  thunder  of  hea- 
ven from  the  hand  of  God,  and  direct  the  bolts  of  vengeance  where 
to  fall."  It  is  not  on  this  principle  courts  act,  but  on  the  dangerous 
temporal  consequences  likely  to  proceed  from  the  removal  of  reli- 
gious and  moral  restraints ;  this  is  the  ground  of  punishment  for 
blasphemous  and  criminal  publications;  and  without  any  view  to 
spiritual  correction  of  the  offender.  4JB/a.C.  59.  Fits.  67.  Stark 
on  Libels,  487. 

; 

' '  Shall  each  blasphemer  quite  escape  the  rod, 
And  plead  the  insult 's  not  to  man  but  God  r"' 
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It  is  not  an  auto  da  fey   displaying  vengeance;  but  a  law, 
punishing  with  great  mildness,  a  gross  offence  against  public  de- 
cency and  public  order,   tending  directly  to  disturb  the  peace  of 
the  commomvealth.     Chief  Justice  SWIFT,  in  his  System  of  Laws, 
2vol.  825,  has  some  very  just  reasoning  on  the  subject.     He  ob- 
serves, "To  prohibit  the  open,  public,  and  explicit  denial  of  the 
popular  religion  of  a  country,  is  a  necessary  measure  to  preserve 
the  tranquillity  of  a  government.     Of  this,  no  person  in  a  Chris- 
tian country  can  complain ;  for,  admitting  him  to  be  an  infidel,  he 
must  acknowledge  that  no  benefit  can  be  derived  from  the  subver- 
sion of  a  religion  which  enforces  the  purest  morality."     In  the  Su- 
preme Court  of  New  York  it  was  solemnly  determined,  that  Chris- 
tianity was  part  of  the  law  of  the  land,   and  that  to  revile  the 
Holy  Scriptures  was  an  indictable  offence.     The  case  assumes, 
says  Chief  Justice  KENT,  that  we  are  a  Christian  people,  and  the 
morality  of  the  country  is  deeply  engrafted  on  Christianity.     Nor 
are  we  bound  by  any  expression  in  the  constitution,  as  some  have 
strangely  supposed,  not  to  punish  at  all,  or  to  punish  indiscrimi- 
nately the  like  attack  upon  Mahomet  or  the  Grand  Lama.     The 
People  v.  Ruggles,  S  Johnston,  290.    This  decision  was  much  can- 
vassed in  the  New  York  convention,  1821.  Debates  463.    An  arti- 
cle was  proposed  in  the  new  constitution,  declaring  that  the  judiciary 
should  not  declare  any  particular  religion  the  law  of  the  land.   This 
was  lost  by  a  vote  of  74  to  41.    It  is  a  mistake  to  suppose  that  this 
decision  was  founded  on  any  special  provision  in  the  constitution. 
It  has  long  been  firmly  settled,  that  blasphemy  against  the  Deity 
generally,  or  an  attack  on  the  Christian  religion  indirectly,  for  the 
purpose  of  exposing  its  doctrines  to  ridicule  and  contempt,  is  in- 
dictable and  punishable  as  a  temporal  offence.     The  principles  and 
actual  decisions  are,  that  the  publication,  whether  written  or  oral, 
must  be  malicious,  and  designed  for  that  end  and  purpose;  both  the 
language  of  indictments,  and  the  guarded  expressions  of  judges 
show,  that  it  never  was  a  crime  at  the  common  law,  seriously  and 
conscientiously  to  discuss  theological  and  religious  topics,  though 
in  the  course  of  such  discussions  doubts  may  have  been  created  and 
expressed,  on  doctrinal  points,  and  the  force  of  a  particular  proof 
of  Scripture  evidence  casually  weakened,  or  the  authority  of  parti- 
cular important  texts  disputed;  and  persons  of  a  different  religion, 
as  Jews,  though  they  must  necessarily  deny  the  authenticity  of  other 
religions,  have  never  been  punished  as  blasphemers  or  libellers  at 
common  law,  for  so  doing.  All  men,  of  conscientious  religious  feel- 
ing, ought  to  concede  outward  respect  to  every  mode  of  religious 
worship.     Upon  the  whole,   it  may  not  be  going  too  far  to  infer, 
from  the  decisions,  that  no  author  or  printer,  who  fairly  and  con- 
scientiously promulgates  the  opinions  with  whose  truths  he  is  im- 
pressed, for  the  benefit  of  others,  is  answerable  as  a  criminal;  that 
a  malicious  and  mischievous  intention  is,  in  such  a  case,  the  broad 
boundary  between  right  and  wrong,  and  that  it  is  to  be  collected 
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from  the  offensive  levity,  scurrilous  and  opprobrious  language,  and 
other  circumstances,  whether  the  act  of  the  party  was  malicious ; 
and  since  the  law  has  no  means  of  distinguishing  between  different 
degrees  of  evil  tendency,  if  the  matter  published  contains  any  such 
evil  tendency,  it  is  a  public  wrong.  An  offence  against  the  pub- 
lic peace  may  consist  either  of  an  actual  breach  of  the  peace,  or  do- 
ing that  which  tends  to  provoke  and  excite  others  to  do  it.  Within 
the  latter  description  fall  all  acts  and  all  attempts  to  produce  disor- 
der, by  written,  printed,  or  oral  communications,  for  the  purpose 
of  generally  weakening  those  religious  and  moral  restraints,  with- 
out the  aid  of  which  mere  legislative  provisions  would  prove  inef- 
fectual. No  society  can  tolerate  a  wilful  and  despiteful  attempt  to 
subvert  its  religion,  no  more  than  it  would  break  down  its  laws — a 
general,  malicious,  and  deliberate  intent  to  overthrow  Christianity, 
general  Christianity.  This  is  the  line  of  indication,  where  crime 
commences,  and  the  offence  becomes  the  subject  of  penal  visitation. 
The  species  of  offence  may  be  classed  under  the  following  heads — 1. 
Denying  the  Being  and  Providence  of  God.  2.  Contumelious  re- 
proaches of  Jesus  Christ;  profane  and  malevolent  scoffing  at  the  Scrip- 
tures, or  exposing  any  part  of  them  to  contempt  and  ridicule  3.  Cer- 
tain immoralities  tending  to  subvert  all  religion  and  morality,  which 
are  the  foundations  of  all  governments.  Without  these  restraints 
no  free  government  could  long  exist.  It  is  liberty  run  mad,  to  de- 
claim against  the  punishment  of  these  offences,  or  to  assert  that  the 
punishment  is  hostile  to  the  spirit  and  genius  of  our  government. 
They  are  far  from  being  true  friends  to  liberty  who  support  this 
doctrine,  and  the  promulgation  of  such  opinions,  and  general  re- 
ceipt of  them  among  the  people,  would  be  the  sure  forerunners  of 
anarchy,  and  finally  of  despotism.  Amidst  the  concurrent  testi- 
mony of  political  and  philosophical  writers  among  the  Pagans,  in 
the  most  absolute  state  of  democratic  freedom,  the  sentiments  of 
Plutarch,  on  this  subject,  are  too  remarkable  to  be  omitted.  Af- 
ter reciting  that  the  first  and  greatest  care  of  the  legislators  of 
Home,  Athens,  Lacedaemon,  and  Greece  in  general,  was  by  insti- 
tuting solemn  supplications  and  forms  of  oaths,  to  inspire  them  with 
a  sense  of  the  favour  or  displeasure  of  Heaven,  that  learned  histo- 
rian declares,  that  we  have  met  with  towns  unfortified,  illiterate, 
and  without  the  conveniences  of  habitations ;  but  a  people  wholly 
without  religion,  no  traveller  hath  yet  seen ;  and  a  city  might  as 
well  be  erected  in  the  air,  as  a  state  be  made  to  unite,  where  no 
divine  worship  is  attended.  Religion  he  terms  the  cement  of  civil 
union,  and  the  essential  support  of  legislation.  No  free  govern- 
ment now  exists  in  the  world,  unless  where  Christianity  is  acknow- 
ledged, and  is  the  religion  of  the  country.  So  far  from  Christianity, 
as  the  counsel  contends,  being  part  of  the  machinery  necessary  to 
despotism,  the  reverse  is  the  fact.  Christianity  is  part  of  the  com- 
mon law  of  this  state.  It  is  not  proclaimed  by  the  commanding 
voice  of  any  human  superior,  but  expressed  in  the  calm  and  mild 
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accents  of  customary  law.  Its  foundations  are  broad,  and  strong, 
and  deep:  they  are  laid  in  the  authority,  the  interest,  the  affections 
of  the  people.  Waiving  all  questions  of  hereafter,  it  is  the  purest 
system  of  morality,  the  firmest  auxiliary,  and  only  stable  support 
of  all  human  laws.  It  is  impossible  to  administer  the  laws  without 
taking  the  religion  which  the  defendant  in  error  has  scoffed  at,  that 
Scripture  which  he  has  reviled,  as  their  basis;  to  lay  aside  these  is 
at  least  to  weaken  the  confidence  in  human  veracity,  so  essential  to 
the  purposes  of  society,  and  without  which  no  question  of  property 
could  be  decided,  and  no  criminal  brought  to  justice;  an  oath  in  the 
common  form,  on  a  discredited  book,  would  be  a  most  idle  cere- 
mony. This  act  was  not  passed,  as  the  counsel  supposed,  when 
religious  and  civil  tyranny  were  at  their  height;  but  on  the  break- 
ing forth  of  the  sun  of  religious  liberty,  by  those  who  had  suffered 
much  for  conscience'  sake,  and  fled  from  ecclesiastical  oppression. 
The  counsel  is  greatly  mistaken  in  attributing  to  the  common  law 
the  punishment  at  the  stake,  and  by  the  faggot.  No  man  ever  suf- 
fered at  common  law  for  any  heresy.  The  writ  de  hseretico  com- 
burendo,  and  all  the  sufferings  which  he  has  stated  in  such  lively 
colours,  and  which  give  such  a  frightful,  though  not  exaggerated 
picture,  were  the  enactments  of  positive  laws,  equally  barbarous  and 
impolitic.  There  is  no  reason  for  the  counsel's  exclamation,  are  these 
things  to  be  revived  in  this  country,  where  Christianity  does  not 
form  part  of  the  law  of  the  land! — it  does  form,  as  we  have  seen,  a 
necessary  part  of  our  common  law;  it  inflicts  no  punishment  for  a 
non-belief  in  its  truths ;  it  is  a  stranger  to  fire  and  to  faggots,  and 
this  abused  statute  merely  inflicts  a  mild  sentence  on  him  who  bids 
defiance  to  all  public  order,  disregards  all  decency,  by  contumeli- 
ous reproaches,  scoffing  at  and  reviling  that  which  is  certainly  the 
religion  of  the  country;  and  when  the  counsel  compared  this  act 
against  blasphemy  to  the  act  against  witchcraft,  and  declared  this 
was  equally  absurd,  I  do  not  impute  to  him  that  which  I  know  his 
heart  abhors,  a  scoffing  at  religion,  but  to  the  triteness  of  the  topics. 
It  is  but  a  barren  field,  and  must  contain  a  repetition  of  that  which 
has  been  so  often  advanced  and  so  often  refuted.  It  is  not  argument 
He  has  likewise  fallen  into  error  with  respect  to  the  report  of  the 
Judges  of  the  Supreme  Court  on  the  British  statute  de  religiosis, 
and  of  mortmain,  parts  of  which  are  not  incorporated,  as  being 
inapplicable  to  the  state  of  the  country;  these  statutes  were  made 
to  resist  the  encroachments  of  religious  bodies,  in  en  grossing  great 
landed  estates,  and  holding  them  in  mortmain,  but  these  are 
adopted  so  far  as  relates  to  the  avoidance  of  conveyances  to  the 
use  of  bodies  corporate,  unless  sanctioned  by  the  charter  declaring 
void  all  conveyances  to  superstitious  uses.  The  present  statute  is 
called  the  statute  de  religiosis,  from  the  initiatory  words  of  the  act. 
It  clipped  the  wings  of  ecclesiastical  monopoly,  and  avoided  con- 
veyances to  superstitious  uses,  but  had  no  more  relation  to  the  doc- 
trines of  Christ  than  of  Mahomet;  the  counsel  has  confounded  the 
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name  de  religiosis  with  the  doctrines  of  Christianity,  and  drawn  a 
false  conclusion ;  because  the  statute  de  religiosis  was  not  applica- 
ble to  the  country,  therefore  religion  itself  was  not,  and  because 
they  incorporated  only  part  of  the  statutes  avoiding  conveyances  to 
superstitious  uses,  therefore  Christianity  was  superstition,  and  is 
abolished.  This  argument  is  founded  on  misconception,  and  is  a 
nullity.  The  plaintiff  in  error  has  totally  failed  to  support  his 
grand  objection  to  this  indictment,  for  Christianity  is  part  of  the 
common  law.  The  act  against  blasphemy  is  neither  obsolete  nor 
virtually  repealed,  nor  is  Christianity  inconsistent  with  our  free 
governments  or  the  genius  of  the  people. 

As  I  understand  this  writ  of  error  was  taken  out  with  a  view  to 
decide  the  question,  whether  Christianity  was  part  of  the  law  of  the 
land,  and  whether  it  was  consistent  with  our  civil  institutions,  I 
have  considered  it  a  duty  to  be  thus  explicit.  No  preference  is 
given  by  law  to  any  particular  religious  persuasion.  Protection  is 
given  to  all  by  our  laws.  It  is  only  the  malicious  reviler  of  Chris- 
tianity who  is  punished.  By  general  Christianity  is  not  intended 
the  doctrine  of  worship  of  any  particular  church  or  sect;  the  law 
leaves  these  disputes  to  theologians;  it  is  not  known  as  a  standard 
by  which  to  decide  political  dogmas.  The  worship  of  the.  Jews  is 
undertheprotectionofthelaw,  and  all  prosecutions  againstUnitarians 
have  been  discontinued  in  England.  The  statute  of  William  III. 
Ch.  3,  with  its  penalties  against  Anti-Trinitarians,  is  repealed,  and 
it  never  was  punishable  at  common  law;  and  no  partial  mode  of 
belief  or  unbelief  were  the  objects  of  coercion  by  the  civil  magis- 
trate. Whatever  doctrines  were  heretical,  were  left  to  the  eccle- 
siastical judges,  who  had  a  most  arbitrary  latitude  allowed  to  them. 
Freedom  from  the  demon  of  persecution,  and  the  scourge  of  esta- 
blished churches,  was  not  on  the  European,  but  on  our  side  of  the 
Atlantic.  I  do  not  by  this  allude  to  any  particular  church,  for  the 
Puritans  in  turn  became  persecutors,  when  they  got  the  upper 
hand.  By  an  ordinance  of  23d  of  August,  1645,  which  continued 
until  the  restoration,  to  preach,  write  or  print  any  thing  in  dero- 
gation, or  disapproving  of  the  directory  to  the  established  puritani- 
cal form  of  worship,  subjected  the  offender,  when  convicted,  to  a 
discretionary  fine,  not  exceeding  50  pounds.  Scofill,  98.  While 
our  own  free  constitution  secures  liberty  of  conscience  and  freedom 
of  religious  worship  to  all,  it  is  not  necessary  to  maintain  that  any 
man  should  have  the  right  publicly  to  vilify  the  religion  of  his 
neighbours  and  of  the  country.  These  two  privileges  are  directly 
opposed.  It  is  open,  public  vilification  of  the  religion  of  the  coun- 
try that  is  punished,  not  to  force  conscience  by  punishment, 
but  to  preserve  the  peace  of  the  country  by  an  outward  respect  to 
the  religion  of  the  country,  and  not  as  a  restraint  upon  the  liberty 
of  conscience;  but  licentiousness  endangering  the  public  peace, 
when  tending  to  corrupt  society,  is  considered  as  a  breach  of  the 
peace,  and  punishable  by  indictment.  Every  immoral  act  is  not 
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indictable,  but  when  it  is  destructive  of  morality  generally,  it  is  be- 
cause it  weakens  the  bonds  by  which  society  is  held  together,  and 
government  is  nothing  more  than  public  order.  This  was  the  opi- 
nion of  the  court  in  the  case  of  Commonwealth  v.  Sharpless,  2Serg. 
$?  Rawle,  101.  It  is  not  now,  for  the  first  time,  determined  in  this 
court,  that  Christianity  is  part  of  the  common  law  of  Pennsylvania. 
In  the  case  of  the  Guardians  of  the  Poor  v.  Greene,  5  Binn.  555. 
Judge  BR  AC  KENRiDOEobserved,the  church  establishment  offing/a  ;<rf 
has  become  a  part  of  the  common  law,  but  was  the  common  law  in 
this  particular,  or  any  part  of  it,  carried  with  us  in  our  emigration 
and  planting  a  colony  in  Pennsylvania  ?  Not  a  particle  of  it.  On 
the  contrary,  the  getting  quit  of  the  ecclesiastical  establishment  and 
tyranny,  was  a  great  cause  of  the  emigration.  All  things  were  re- 
duced to  a  primitive  Christianity,  and  we  went  into  a  new  state. 
And  Chief  Justice  TILGHMAN  observes,  that  every  country  has  its 
own  common  law;  ours  is  composed  partly  of  our  own  usages. 
When  our  ancestors  emigrated  from  England,  they  took  with  them 
such  of  the  English  principles  as  were  convenient  for  the  situation 
in  which  they  were  about  to  be  placed.  It  required  time  and  ex- 
perience to  ascertain  how  much  of  the  English  law  would  be  suit- 
able to  this  country.  The  minds  of  William  Penn  and  his  fol- 
lowers would  have  revolted  at  the  idea  of  an  established  church. 
Liberty  to  all,  preference  to  none;  equal  privilege  is  extended  to 
the  mitred  Bishop  and  the  unadorned  Friend. 

This  is  the  Christianity  which  is  the  law  of  our  land,  and  I  do 
not  think  it  will  be  an  invasion  of  any  man's  right  of  private  judg- 
ment, or  of  the  most  extended  privilege  of  propagating  his  senti- 
ments with  regard  to  religion,  in  the  manner  which  he  thinks  most 
conclusive.  If  from  a  regard  to  decency  and  the  good  order  of  so- 
ciety, profane  swearing,  breach  of  the  Sabbath,  and  blasphemy,  are 
punishable  by  civil  magistrates,  these  are  not  punished  as  sins  or 
offences  against  God,  but  crimes  injurious  to,  and  having  a  malig- 
nant influence  on  society ;  for  it  is  certain,  that  by  these  practices, 
no  one  pretends  to  prove  any  supposed  truths,  detect  any  supposed 
error,  or  advance  any  sentiment  whatever. 

The  reasoning  of  the  counsel  of  the  plaintiff  in  error  is  quite  con- 
clusive on  the  subaltern  objection  to  the  form  of  the  indictment. 
The  word  profanely  used  in  the  act,  should  have  been  inserted  in 
the  indictment.  It  is  a  description  of  the  offence,  and  though  the 
words  blasphemously  and  despitefully,  may  be  synonymous  with 
profanely,  and  tantamount  in  common  understanding,  yet  as  the 
legislature  has  adopted  this  word  as  a  description  or  definition  of 
the  crime,  the  omission  is  fatal.  As  for  blasphemy  at  the  common 
law,  the  indictment  cannot  be  sustained,  for  the  sentence  is  founded 
on  the  act  of  assembly,  and  distribution  of  the  fine  to  the  poor,  is 
not  a  part  of  a  common  law  punishment.  The  general  rule  is, 
that  all  indictments  on  statutes,  must  state  all  the  circumstances 
which  constitute  the  definition  of  the  offence,  so  as  bring  the  de- 
vox.,  xr.  3  F 
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fendant  precisely  within  it;  and  not  even  the  fullest  description  of 
the  offence,  even  the  terms  of  a  legal  definition,  would  be  sufficient, 
without  keeping  to  the  expressions  of  the  act.     A  case  directly  in 
point  is  the  indictment  for  perjury,  on  the  statute;  the  word  wil- 
fully must  be  inserted,  because  it  is  part  of  the  description  the  act 
gives  of  the  crime;  though  in  indictments  for  some  offences  at  com- 
mon law,  that  precise  term  is  not  essential,  but  may  be  supplied 
by  others  conveying  the  same  idea;  and  in  indictments  on  the  black 
act,  the  term  wilfully  is  essential,  as  being  used  by  the  legislature, 
and  maliciously,  will  not  suffice.     1  Chitty's  Crim.  Law,  where 
the  various  authorities  are  referred  to.     The  judgment  is  for  this 
reason  reversed.     I  very  much  incline  to  think  the  indictment  is 
defective  on  another  ground.  It  should  have  stated  the  very  words: 
here  it  is  laid,  that  among  other  things,  he  said  in  substance  as  fol- 
low^.    In  all  indictments  for  words,  the  words  themselves  ought 
to  be  set  out.   In  an  accusation  of  this  nature,  particularly,  the  words 
ought  to  be  set  out,  for  it  is  from  the  mode  and  manner  the  words 
were  spoken,  that  the  malicious  intention  must  appear.    One  indivi- 
dual attending  a  long  sermon,  with  particular  dogmas  of  his  own 
always  uppermost  in  his  head,  and  with  strong  prejudice  against 
the  speaker  and  his  sect,  whose  opinions  he  might  hold  to  be  here- 
tical,  and  who,  from  that  very  prejudice,  would  put  the  worst 
construction  on  all  he  said,  might  conclude  from  an  argument  in 
which  no  vituperative  language  was  used,  that  in  substance,  the 
speaker  said  the  Scriptures  were  fabulous,  and  contained  many 
lies.  He  might  conscientiously  suppose,  because  some  favourite  opi- 
nion of  his  own  was  touched,  it  in  substance,  amounted  to  a  decla- 
ration, that  the  Scriptures  were  a  fable  and  a  lie.  When  a  man  un- 
dertakes to  give  an  account  of  the  substance  of  what  he  has  heard 
or  read,  he  by  no  means  undertakes  for  the  accuracy  of  expressions; 
he  avoids  that;  he  only  states  what  was  his  own  conclusion  from 
the  whole  discourse  or  writing;  the  speaker  in  substance  intended 
it;  it  would  be  dangerous  either  to  speaker  or  preacher,  if  this  la- 
titude were  allowed.     The  thing  itself,  must  be  stated  explicitly 
and  directly,  in  such  an  open  and  palpable  form,  that  any  one  who 
heard  the  words,  shall  know  the  law  to  be  infringed.     A  very  se- 
rious, conscientious  discourse,  on  a  subject  or  text  of  Scripture,  on 
which  the  different  sects  thought  differently,  might  make   the 
preacher  the  victim  of  ignorance,  prejudice,  fanaticism,  or  ill  will, 
by  taking  up  a  sentence  and  disjoining  it  from  the  whole  discourse 
and  scope  of  reasoning  of  the  speaker.     Even  in  a  declaration  in 
slander  in  England,  it  is  not  sufficient  to  state,  that  the  defendant 
among  other  things  said  in  substance  as  follows ;  the  words  must 
be  set  out,  though  it  would  be  sufficient  to  prove  the  substance.  But 
it  has  been  determined  in  this  court,  that  in  an  action  of  slander, 
the  words  may  be  so  laid,  but  it  never  has  been  carried  so  far  as  to 
say,  this  would  do  in  indictments.     In  an  indictment  for  a  libel, 
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Commonwealth  v.Sweney,  10  Serg.  Sf  Ratvle,  173,  it  was  decided, 
that  this  mode  of  laying  written  slander  would  not  be  sufficient. 

I  am  not  required  to  give  an  opinion  on  this  point,  and  only 
throw  out  this  hint  to  gentlemen  who  may  have  occasion  to  draw 
bills  of  this  nature. 

Judgment  reversed. 


[PlTTSBTTBO,  SZFTEMBER  13,  1824.] 

BAIRD  against  The  Bank  of  WASHINGTON. 

IN   ERROR. 

One  who  is  elected  to  an  office  of  a  corporation,  by  the  body  in  which  the  power 
to  elect  is  vested,  but  by  a.  less  number  of  that  body  than  the  charter  authorizes, 
is  an  officer  de  facto,  and  his  acts,  at  least  as  they  respect  third  persons,  are  bind- 
ing on  the  corporation. 

Where,  therefore,  a  bank  was  governed  by  thirteen  directors,  five  of  whom  con- 
stituted a  quorum  for  the  business  of  ordinary  discounts,  but  a  majority  of  the 
whole  number  was  required  for  the  transaction  of  all  other  business,  and  the  di- 
rectors, at  a  meeting  at  which  five  only  were  present,  elected  G.  B.  to  fill  a  va- 
cancj  in  their  board ;  and  at  a  subsequent  meeting,  at  which  eight  were  present, 
including  G.  B.,  agreed  by  a  vote  ot  six  to  one,  (one  of  the  number  having  re* 
tired  before  the  vote  was  taken,)  to  accept  the  real  estate  of  a  debtor  in  satisfac- 
tion of  a  debt  due  to  the  bank,  G.  B.  voting  in  favour  of  the  acceptance  :  it  mat 
held,  that  G.  B.  having  come  into  the  direction  under  the  colour  of  right,  was  not 
an  usurper,  but  an  officer  de  facto,  and  consequently,  the  contract  was  binding 
on  the  bank. 

The  circumstance  of  G.  B.  being  responsible  with  the  debtor  for  part  of  the  debt, 
does  not  invalidate  the  contract  as  respects  the  debtor,  unless  he  has  procured 
the  arrangement  by  collusion  with  the  directors,  or  some  of  them :  but  the  lia- 
bility of  G.  B.  remains  unaffected. 

Where,  by  the  act  of  incorporation  a  bank  is  empowered  to  hold  "  such  lands  as 
are  bonujide  mortgaged,  or  conveyed  to  it  in  satisfaction  of  debts  previously  con- 
tracted in  the  course  of  its  ikaling"  it  has  a  general  power  to  commute  debts  really 
due  for  real  estate ;  and  this  power  does  not  depend  upon,  whether,  in  the  opi- 
nion of  the  jury,  the  debt  was  in  danger,  and  prudence  required  that  the  real  es- 
tate should  be  taken  in  satisfaction  of  it. 

But,  it  teems,  that  even  if  the  bank  could  not  hold  such  real  estate,  the  acquittance 
of  the  debt  would  not  be  void,  and  the  parties  remitted  to  their  original  rights  ; 
for  the  bank  may  take  for  the  benefit  of  the  state,  which  alone  can  take  advan- 
tage of  the  defect  of  title. 

It  seems  too,  that  if  the  conveyance  were  not  directly  to  the  bank,  but  to  trustees, 
with  a  view  not  to  permanent  ownership,  but  to  raise  money  by  a  sale  of  the  pro- 
perty, it  would  be  forbidden  neither  by  the  letter  nor  the  spirit  of  the  act  ol  in- 
corporation. 

The  only  ground  on  which  the  whole  transaction  could  be  declared  a  nullity,  would 
be  such  a  fraud  practiced  by  the  debtor  on  the  directors,  as  would  avoid  any 
other  contract  between  individuals,  treating  for  themselves ;  or  collusion  with 
the  directors  to  sacrifice  the  interests  of  the  bank  to  those  of  the  debtor. 

IN  the  Court  of  Common  Pleas  of  Washington  county,  from 
which  the  record  of  this  case  was  removed  by  writ  of  error,  the 
plaintiffs  below,  the  defendants  in  error,  declared  in  assumpsit  for 
money  had  and  received,  and  money  lent  and  advanced,  against 
the  plaintiff  in  error,  who  pleaded  payment 
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After  argument,  by  Baldwin,  for  the  plaintiff  in  error,  and  by 
Campbell,  for  the  defendants  in  error,  the  opinion  of  this  court, 
which  fully  states  all  the  facts  essential  to  the  points  decided,  was 
delivered  by 

GIBSON,  J.  To  bring  all  the  questions  in  the  cause  distinctly 
into  view,  it  is  necessary  to  recapitulate  the  facts  out  of  which 
they  arise;  and  in  this,  I  shall  adopt  the  arrangement  of  the  judge 
who  tried  the  cause. 

The  bank  was  incorporated  by  virtue  of  the  general  banking  Act 
of  the  24th  of  March,  1814.     At  the  period  in  question,  it  was  so 
much  embarrassed  that  the  stockholders  were  thinking  of  closing 
its  concerns;  and  its  charter  shortly  afterwards  became  forfeited  by 
the  provisions  of  the  act  of  incorporation.     The  defendant  below 
was  the  President  of  the  Board  of  Directors,  and  ft  as  indebted  to 
the  institution  on  notes  drawn  by  himself,  and  indorsed  by  his  bro- 
ther, George  Baird,  in  16,000  dollars;  as  the  indorser  of  Samuel 
Park's  note,  in  3,000  dollars;  and  on  a  note  due  by  George  Baird 
and  himself,  in  1,000  dollars;  in  all,  20,000  dollars.     In  the  begin- 
ning of  January,  1819,  he  was  appointed  to  the  office  of  President 
of  the  Judicial  District,  in  which  the  Bank  was  located ;  in  conse- 
quence of  which,  he  resigned  the  office  of  President  of  the  Board 
of  Directors,  on  the  20th  of  the  same  month,  and  in  the  course  of 
a  week  afterwards,  proposed  to  the  Directors  to  enter  into  an  ar- 
rangement in  respect  to  this  debt,  which  he  was  anxious  to  liqui- 
date, the  particular  terms  of  which  are  not  known  or  recollected. 
This  proposal  was  referred  to  a  committee.     On  the  5th  of  Febru- 
ary he  wrote  to  the  Directors,  and  proposed  to  give  a  mortgage  of 
a  steam  mill  which  he  owned,  to  secure  the  debt,   or  an  absolute 
conveyance,  in  payment  of  it;  his  object  being  to  obtain  a  release 
from  personal  liability.     The  committee  before  appointed,  verbally 
reported  in  favour  of  a  mortgage,  payable  at  two,   four,  and  six 
years;  and  at  a  meeting  of  the  Directors  on  the  10th  of  the  same 
month,  at  which  George  Baird,  (who  had  been  elected  to  fill  the 
vacancy  occasioned  by  the  resignation  of  the  defendant,  and  the 
validity  of  whose  election  is  disputed,)  was  present,  with  seven 
others,  such  a  mortgage  was  tendered  and  accepted ;  but,  as  I  take 
it,  without  discharging  the  defendant's  personal  liability.    It  bears 
date  of  the  6th  of  February,  1819. 

This  arrangement  proved  unsatisfactory  to  the  stockholders,  and 
became  a  subject  of  public  clamour ;  in  consequence  of  which,  a 
special  meeting  of  the  Directors  was  called,  on  the  19th  of  July, 
following,  at  which  George  Baird  and  six  others  were  present. 
The  dissatisfaction  of  the  stockholders  and  of  the  public  was  men- 
tioned ;  and  the  defendant,  who  was  present,  expressed  a  willing- 
ness to  do  whatever  might  be  thought  reasonable,  and  offered  to 
give  the  property  absolutely  in  payment  of  the  debt,  at  a  valuation 
to  be  made  by  any  person  whom  the  Board  should  appoint ;  but 
nothing  was  concluded  on,  and  the  Board  adjourned.  On  the  21st 
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of  the  same  month,  the  Directors  again  met,  (George  Baird  not 
being  present)  and  appointed  a  Mr.  Moore  to  value  the  property ; 
but  this  gentleman  declined  to  act,  and  two  others,  Messrs.  Mur- 
doch and  Reed  were  appointed  in  his  stead.  They,  however,  also 
declined,  and  no  valuation  was  made. 

On  the  24th  and  28th  of  the  same  month,  (July]  there  were  two 
other  meetings,  which  have  no  relation  to  the  transaction  out  of 
which  the  controversy  arises,  and  which  are  noticed  here  only  to 
exhibit  the  whole  chain  of  facts  that  occurred  down  to  the  time 
•when  the  arrangement  was  concluded.  These  meetings  were  called 
to  consider  of  the  propriety  of  winding  up  the  affairs  of  the  bank; 
at  the  last  of  which,  it  was  resolved  to  have  a  meeting  of  the  stock- 
holders on  the  20th  of  September,  ensuing;  but  some  of  the  stock- 
holders, thinking  that  period  too  remote,  published  a  call  for  a 
meeting  on  the  Sth  of  that  month. 

Pending  these  arrangements  for  a  meeting  of  the  stockholders, 
the  Directors  held  the  meeting  at  which  the  business  was  transact- 
ed, that  has  become  the  subject  of  controversy.  Eight  Directors, 
including  George  Baird,  were  present  In  lieu  of  the  steam  mill, 
and  in  direct  payment  of  the  debt,  the  defendant  proposed  to  con- 
vey other  real  estate,  at  a  valuation  made  by  himself,  amounting  to 
25,750  dollars;  and  offered,  in  case  this  proposal  were  not  em- 
braced, to  waive  the  stay  of  execution  before  allowed  to  him,  and 
to  permit  a  sale  of  the  steam  mill  to  take  place  on  the  mortgage 
for  what  it  might  fetch.  The  Directors,  by  a  vote  of  six  voices  to 
one,  (one  of  their  number  having  withdrawn  before  the  vote  was 
taken,  and  George  Baird  voting  in  favour  of  the  measure,)  resolved 
to  accept  of  a  conveyance  in  discharge  of  the  debt,  and  nominated 
three  of  their  number  to  be  trustees,  to  whom  a  conveyance  was 
made  the  next  day  but  one.  The  subsequent  proceedings  are  no 
further  material  than  as  they  show  the  continued  dissatisfaction  of 
the  stockholders  whose  agents  have  instituted  this  suit. 

The  bank  was  governed  by  thirteen  Directors,  five  of  whom 
were  competent  to  the  business  of  ordinary  discounts,  but  nothing 
less  than  a  majority  of  the  whole  number  constituted  a  quorum  for 
transacting  any  other  business.  At  the  meeting  of  the  1 1th  of  Au- 
gust, just  spoken  of,  only  seven  members,  includ ing  George  Baird, 
were  present,  when  the  vote  was  taken:  so  that  if  he  were  not  a  di- 
rector, either  de  facto  or  de  jure,  there  was  at  that  moment  not  a 
quorum  present;  and  hence  a  question  as  to  the  validity  of  his  ap- 
pointment, is  thought  to  be  material.  As  has  been  just  said,  to  con- 
stitute a  quorum  competent  to  fill  vacancies,  or  transact  any  other 
business  than  that  of  ordinary  discounts,  required  a  majority  of  the 
whole  number  of  the  directors ;  and  this  gentleman  was  elected  at 
a  meeting  at  which  only  five  were  present:  so  that,  originally,  his 
election  was  unquestionably  invalid.  And  this  brings  us  to  the 
first  question,  whether  he  is  to  be  considered  as  an  officer  de  facto, 
or  as  an  usurper.  The  Judge  who  tried  the  cause  was  of  opinion, 
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that  his  election  was  not  merely  irregular  as  to  time,  place,  or 
notice  of  it,  and  therefore  voidable;  but  that  it  was  absolutely  void; 
and  that  be  was  an  unauthorized  agent  who  could  do  no  act  to  bind 
the  Bank:  in  other  words  that  he  was  an  usurper. 

In  analogy  to  the  distinction  between  judicial  proceedings  that 
are  absolutely  void  for  want  of  jurisdiction  and  those  that  are  only 
voidable  for  irregularity,  there  is  something  extremely  plausible  in 
this  opinion.  Still,  however,  it  will  be  found  that  the  question 
does  not  depend  on  whether  the  appointment  is  void,  or  only  void- 
able, or  whether  it  emanated  from  an  authority  which  had  full 
power  to  make  it;  but  whether  the  officer  has  come  in  under  co- 
lour of  right,  or  in  open  contempt  of  all  right  whatever.  The 
King  v.  Leslie,  And.  Rep.  163.  S.C.  2  Stra.  190.  This  distinc- 
tion runs  through  all  the  cases.  Where  an  abbot  or  parson  in- 
ducted erroneously,  and  having  made  a  grant  or  obligation,  is  af- 
terwards deprived  of  his  benefice,  this  shall  bind ;  but  the  deed  of 
one  who  usurps  before  installation  or  induction,  or  who  enters  and 
occupies  in  the  time  of  vacation  without  election  or  presentation, 
is  void.  So,  if  one  occupies  as  abbot  of  his  own  head,  without  instal- 
lation or  induction,  his  deed  shall  not  bind  the  house.  Vin.  Officer 
and  Offices,  G4.  pi.  1.  In  the  case  at  bar,  the  court  put  the  mat- 
ter on  the  ground,  that  five  directors  did  not  constitute  a  board  for 
any  other  business  than  that  of  ordinary  discounts;  and  that,  having 
no  right  to  go  into  an  election  at  all,  their  act  could  not  give  co- 
lour of  right.  But  in  Harris  v.  Jays,  Cro.  Eliz.  699.  it  was  con- 
ceded, that  the  Queen's  Auditor  and  Surveyor  had  not  the  right 
to  appoint  the  Steward  for  the  manor  in  question ;  yet  it  was  re- 
solved, that  a  Steward  appointed  by  him  was  an  officer  de  facto, 
and  that  his  acts  were  good.  This  is  exactly  in  point.  The  in- 
quiry then  is,  was  there  the  colour  of  an  election  in  Mr.  Bairffs 
case?  He  was  elected  by  the  very  body  in  which  the  right  to  elect 
was  vested,  the  only  thing  wanting  to  the  perfect  validity  of  the 
act,  being  the  presence  of  two  more  electors.  But  the  presence  of 
these  would  not  have  changed  the  Board  to  another,  and  a  distinct 
body;  it  would  still  have  been  the  President  arid  Directors  of  the 
Bank  of  Washington.  It  is  impossible,  therefore,  to  say  that  Mr. 
Baird  usurped  the  office  without  the  semblance  of  right 

This  principle  of  colourable  election  holds  not  only  in  regard  to 
the  right  of  electing,  but  also  of  being  elected.  A  person  indispu- 
tably ineligible,  may  be  an  officer  de  facto,  by  colour  of  election. 
Knight  v.  The  Corporation  of  Wells,  Lutw.  508.  So,  even 
where  the  office  was  not  vacant,  but  there  was  an  existing  officer 
dejure  at  the  time.  O'JSrien  v.  Knivan,  Cro.  Car.  552.  Har- 
ris v.  Jays,  Cro.  Eliz.  699. 

Although  it  was  not  doubted  by  the  Judge  who  tried  the  cause 
that  at  least  some  acts  of  an  officer  de  facto  are  valid,  it  seems  to 
have  been  considered  that  this  holds  only  in  respect  to  the  acts 
of  public  officers,  and  not  of  bank  directors,  who  were  viewed  as 
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the  mere  agents  of  the  ^corporation.     How  are  bank  directors  con- 
stituted ?     They  are  elected  by  the  stockholders,  from  whom  their 
authority  proceeds,  and  to  whom,  at  stated  periods,   it  returns. 
Between  them  and  the  corporation,  the  relation  of  principal  and 
agent,  with  all  its  incidents,  no  doubt  exists  in  all  its  force;  but 
there  is  also  no  doubt  that  they  are  officers  of  the  corporation.    The 
Cashier,  who  is  indisputably  an  officer,  is  subordinate  to  the  Di- 
rectors; and  the  President,  who  is  also  an  officer,  is  nothing  more 
than  the  presiding  Director.  As  to  the  position,  that  the  acts  of  none 
but  a  public  officer  de  facto  are  valid,  it  is  sufficient  to  say,  that  all 
the  authorities  are  at  variance  with  it;  most  of  the  cases  in  which  a 
question  about  the  validity  of  the  acts  of  an  officer  de  facto  has  arisen, 
being  those  of  corporations,  as  may  be  seen  by  turning  to  the  cases 
already  cited.     I  take  it  then,  Mr.  Batrd  was  an  officer  de  facto, 
and  that  his  acts  are  valid,  at  least  as  between  the  bank  and  a  third 
party;  because,  as  it  is  said  in  the  books,  the  law  favours  the  acts 
of  one  in  reputed  authority.     Here,  the  reasons  for  favouring  the 
acts  of  the  officer  are  peculiarly  strong,  as  he  was  permitted  to 
mingle  in  the  business  of  the  Board  at  meetings  which  were  nu- 
merously enough  attended  to  have  elected  him  legally,  had  there 
been  a  doubt  of  the  validity  of  his  title  to  the  office.     And  the  rea- 
son is  still  stronger,  where,  to  declare  the  acts  of  the  officer  invalid 
would  prejudice  the  contract  of  the  third  party,  than  where  the 
question  is  between  an  officer  and  the  corporation;  as  in  The  King 
v.  Lisle,  in  which  it  was  resolved,  that  an  election  held  by  the 
burgesses  and  a  mayor,  who  was  an  usurper,  was  void;  and  that  it 
would  have  been  so  even  if  he  had  been  mayor  de  facto,  the  act 
of  electing  a  burgess  not  being  necessary  to  the  preservation  of  the 
corporation.     This  idea  of  the  act  being  essential  to  the  existence 
of  the  corporation,  seems  to  have  been  entertained  as  applicable  to 
the  cause  before  us.     It  is,  however,  clearly  not  so ;  the  act  of  an 
officer  de  facto  being  good,  wherever  it  concerns  a  third  person, 
who  had  a  previous  right  to  it,  or  had  paid  a  valuable  considera- 
tion for  it ;  and  this,  whether  it  concerns  the  preservation  of  the 
corporation  or  not.     This  distinction  is  taken  in   The  King  v. 
Lisle,  and  followed  in  Riddle  v.  The  County  of  Bedford,  ISerg. 
Sf  Rawle,  392. 

But  Mr.  Haird's  right  to  sit  and  vote,  in  regard  to  this  transac- 
tion, is  contested  on  the  ground  of  his  having  had  a  direct  interest 
in  the  very  matter  in  hand.  The  jury  was  instructed,  that  a  bank 
director  has  no  right  to  vote  in  a  matter  in  which  his  interest  is 
concerned;  and  that  he  cannot,  by  his  vote,  give  rights  to  himself, 
or  take  them  from  the  bank.  As  between  the  bank  and  the  di- 
rector himself  this  is  obviously  true  ;  and  whatever  liability  there 
was  on  the  part  of  George  Baird,  remained  unaffected  by  this 
transaction.  But  the  rights  of  third  persons,  who  contract  bona 
fide  with  the  directors,  are  governed  by  vciy  different  considera- 
tions. Such  persons  have  nothing  to  do  with  the  dealings  of  the 
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bank  with  its  agents ;  they  have  only  to  see  that  the  latter  are  act- 
ing within  the  scope  of  their  authority.  It  is  a  principle  of  law, 
and  of  universal  justice,  that  where  a  loss  must  fall  on  one  of  two 
or  more  innocent  persons,  it  shall  fall  on  him  whose  act  was  the 
immediate  cause  of  it.  Now  who  places  the  directors  in  office, 
and  holds  them  forth  as  persons  having  capacity  to  contract  for  the 
bank  ?  And  who  trusts  to  their  faithfulness  towards  their  employ- 
ers ?  Certainly  not  he  who  deals  with  them  in  his  own  behalf. 
The.  stockholders  must,  therefore,  bear  whatever  loss  may  happen 
from  want  of  capacity  or  integrity  in  their  servants.  The  only 
exception  to  this  is,  where  the  contract  has  been  procured  by  col- 
lusion with  the  directors,  or  some  of  them:  that  would  of  itself 
avoid  the  transaction,  without  aid  from  a  particular  interest  in  the 
directors,  which  could  have  no  operation  further  than  as  it  might 
serve  to  disclose  a  motive  for  corruption.  But  of  this  hereafter. 

At  the  commencement  of  the  business  there  was  a  legal  quorum 
present,  without  counting  Mr.  Baird,  but  one  of  the  directors 
withdrew  before  the  vote  was  taken  ;  and  it  might  therefore  admit 
of  a  doubt  whether  the  act  were  not  good,  independent  of  Mr. 
JBaird's  agency  in  it,  on  the  ground  of  its  having  been  begun 
when  the  corporate  body  was  complete,  and  competent  to  act. 
This,  however,  would  depend  on  the  authority  of  The  King  v. 
Norris,  Barnard,  392.,  which  has  been  much  shaken  by  later  de- 
cisions. I  shall,  therefore,  rest  this  part  of  my  opinion  on  the  rea- 
sons already  given,  supported  as  they  are  by  the  authorities  cited, 
which  I  take  to  be  much  surer  ground;  and  shall  proceed  to  the  re- 
maining point. 

The  power  of  the  directors  to  take  real  estate  in  payment  of  this 
debt,  was  denied.  By  the  act  of  incorporation,  the  bank  had  a 
right  to  hold  "such  lands  as  were  bona  fide  mortgaged,  or  con- 
veyed to  it  in  satisfaction  of  debts  previously  contracted  in  the 
course  of  its  dealings"  The  court  was  of  opinion,  that  this  gave 
the  directors  no  general  authority  to  commute  debts  for  real  estate; 
but  only  an  authority  specially  limited  to  those  cases  where  the 
taking  of  real  estate  might  be  thought  necessary  to  the  security  of 
the  debt;  consequently,  that  their  act  in  this  case  would  be  found 
to  be  within  the  scope  of  their  authority,  or  otherwise,  just  as  it 
should  be  determined  to  have  been  an  act  of  prudence,  or  of  indis- 
cretion and  extravagance.  The  jury  was  also  directed  that  fraud 
and  collusion  by  the  defendant,  which,  however,  was  said  to  be 
out  of  the  question,  would  avoid  the  transaction ;  but  it  was  truly 
stated,  that  this  was  a  matter  which  would  rest  on  other  and  dis- 
tinct grounds,  as  fraud  and  collusion  would  have  that  effect,  inde- 
pendently of  any  construction  of  the  clause  in  question.  In  con- 
clusion, the  inquiry  of  the  jury  was  narrowed  to  a  single  question: 
"  Was  the  taking  of  the  deed  necessary,  and  was  the  contract  en- 
tered into  for  the  bona  fide  purpose  of  securing  a  debt  really 
thought  to  be  in  danger?" 
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This  construction  depends  for  support  on  the  use  of  the  words 
bonafide  in  the  clause  in  which  the  question  arises.  The  property 
must  be  buna  fide,  conveyed  in  payment  of  a  debt  previously  con- 
tracted in  the  ordinary  course  of  the  business  of  the,  bank;  and 
hence  it  may  have  been  inferred,  that  if  the  transaction  were  not 
bona  fide  on  the  part  of  the  directors,  as  respects  the  bank,  al- 
though the  debt  may  have  been  previously  contracted  in  the  usual 
course,  the  bank  could  not  hold;  and  that,  the  whole  transaction 
being  void,  the  parties  would  be  remitted  to  their  former  rights. 
My  construction  is  altogether  different.  What  was  the  object  of 
the  restriction  ?  Not,  as  seems  to  have  been  supposed,  to  prevent 
the  bank  from  turning  its  capital  into  unavailing  funds:  that  was  a 
matter  which  was  intended  to  be  left  to  its  discretion,  it  being 
competent,  at  least  in  contemplation  of  law,  to  manage  its  own  af- 
fairs in  its  own  way.  The  object  was  to  prevent,  what,  from  the 
number  of  corporations  daily  springing  into  existence,  is  becoming 
a  serious  and  increasing  mischief,  the  holding  of  an  inordinate  pro- 
portion of  the  aggregate  real  estate  within  the  commonwealth,  in 
mortmain;  not  to  protect  the  corporation  against  the  folly  or  dis- 
honesty of  its  servants,  but  to  protect  the  community  against  the 
corporation.  The  words  bona  fide  were  introduced  to  prevent  the 
bank  from  indirectly  getting  real  estate  into  its  hands,  ostensibly,  in 
payment  of  a  debt,  but  in  truth  and  in  fact,  by  a  transaction  which, 
in  its  origin,  was  a  purchase.  The  intention  was  to  restrict  the 
right  to  cases  where  the  loan  should  be  real,  and  not  merely  co- 
lourable ;  but  I  cannot  think  it  was  intended  to  narrow  it  further, 
or  it  would  have  been  so  expressed.  It  is  not  pretended  that  the 
loan  was  not  a  real  transaction  here.  As  respects  the  arrangement 
in  question  then,  the  directors  had  a  general  authority  to  act  ac- 
cording to  the  best  of  their  judgment  for  the  benefit  of  the  bank; 
and  if  they  have  not  acted  with  discretion,  or  even  good  faith  in 
the  exercise  of  it,  who  is  to  be  answerable  ?  Surely  not  he  who 
has  acted  with  good  faith  throughout — who  reposed  no  confidence 
in  their  judgment,  and  whose  business  it  was  not  to  watch  over 
and  protect  the  interests  of  the  bank.  The  directors  stood  in  the 
relation  of  agents,  acting  under  a  general  authority,  who  alone  are 
responsible  for  an  abuse  of  it  If  they  transcend  their  powers  the 
act  is  void,  and  the  principal  is  not  bound;  but,  whether  they  act 
providently  or  otherwise,  is  a  matter  with  which  the  person 
with  whom  they  contract  has  nothing  to  do;  they  represent  their 
principal,  and  are  of  sufficient  discretion  to  contract  for  him.  No 
man  in  his  senses  would  contract  with  a  bank  on  any  other  terms. 
He  might  lose,  but  could  never  gain,  if  the  bank  should  be  bound 
or  not,  as  the  bargain  might  be  thought  by  a  jury  to  be  a  good  or  a 
bad  one;  and  to  this  alternative  it  never  was  the  design  of  the  Legis- 
lature to  subject  any  one.  There  maybe  cases  where  the  mismanage- 
ment in  an  agent  may  be  sa  gross  as  to  be  evidence  of  collusion 
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with  the  party  who  deals  with  him;  but  that,  as  I  have  said,  would 
furnish  an  objection  on  other  and  distinct  grounds. 

But  even  if  the  bank  had  no  right  to  hold  the  property  under 
the  deed  of  trust,  I  am  far  from  thinking  that  the  acquittance  of 
the  debt  would  be  void,  and  the  parties  remitted  to  their  original 
rights.  In  Leazure  v.  Hillegas,  7  Serg.  S?  Rawle,  313,  it  was 
determined,  that  the  Bank  of  North  America  might  take,  inde- 
pendently of  a  provision  in  the  Act  of  its  incorporation  similar  to 
the  clause  in  question ;  and  that  the  title  of  the  corporation,  like 
that  of  an  alien,  would  be  defeasible  only  by  the  state.  Then,  if 
there  had  even  been  a  forfeiture  in  the  case  before  us,  as  the  con- 
veyance passed  the  title,  which  could  in  no  event  revest  in  the  de- 
fendant, it  would  be  a  severe  construction  that  should  subject  him 
to  the  loss  of  his  estate,  and  yet  suffer  the  debt  to  remain.  Chan- 
cery will  not  permit  a  person  to  rescind  while  he  retains  the  title, 
even  though  it  had  been  defeasible  in  the  hands  of  the  vendor ; 
much  less  where  it  has  become  so  by  the  personal  disqualification 
of  the  vendee.  But  here  a  re-conveyance  of  the  title,  with  its  de- 
feasible qualities  adhering  to  it,  as  they  must  necessarily  do  if  they 
exist,  would  not  help  the  case.  Could  an  alien  have  a  bill  to  re- 
scind on  the  ground  that  he  is  disqualified  from  holding  ?  He 
would  unquestionably  be  suffered  to  take  for  the  benefit  of  the 
state.  Here,  taking  the  title  to  be  in  the  bank,  and  that  it  is  de- 
fective, (neither  of  which  is  so  in  fact)  still,  no  one  can  take  ad- 
vantage of  the  defect  but  the  state ;  and  non  constat  that  she  ever 
will.  But  that  the  bank  became  the  owner  of  a  defective  title,  if 
defective  it  were,  arose  from  the  acts  of  her  own  agents,  and  not 
of  the  defendant,  who  can  in  no  shape  be  made  answerable  for  their 
conduct,  if  he  has  acted  fairly  himself. 

But  the  fact  is,  the  title  never  was  conveyed  to  the  bank,  but  to 
trustees,  on  a  very  special  trust,  to  sell  the  estate,  and  pay  this 
debt  with  the  proceeds.  I  at  once  concede,  that  a  conveyance  in 
trust  to  permit  a  corporation,  which  cannot  accept  of  the  legal  ti- 
tle, to  receive  the  rents  and  profits,  or  that  in  any  shape  entitles 
such  corporation  to  be  put  into  possession,  would  be  as  much  a  vi- 
olation of  the  law,  as  a  direct  conveyance  of  the  legal  title.  But, 
without  meaning  to  speak  with  great  confidence,  I  apprehend  that 
a  conveyance  made  with  a  view  not  to  permanent  ownership  by  the 
corporation,  but  with  the  view  of  raising  money  by  a  sale  of  the 
property,  would  be  within  neither  the  letter  nor  the  spirit  of 
the  act. 

The  only  ground  then  on  which  this  whole  transaction  could  be 
declared  a  nullity,  would  be  that  of  fraud  in  the  defendant;  that 
is,  such  a  fraud  on  the  directors  as  would  avoid  any  other  contract 
between  individuals  treating  for  themselves;  or  collusion  with  the 
directors,  to  sacrifice  the  interests  of  the  bank  to  those  of  the  de- 
fendant. But,  neither  a  disposition  on  the  part  of  the  directors  to 
favour  the  defendant,  on  the  one  hand;  nor  an  effort  on  his  part  to 


. t ember,  1324.]     OF  PENNSYLVANIA.  419 

(Baird  T.  The  Bank  of  Washington.) 

obtain  the  best  terms  possible,  on  the  other;  would  separately  con- 
stitute this  latter  species  of  fraud.  It  would  require  an  acting  in 
•  •oncert,  under  either  an  express  or  a  tacit  understanding,  that  in 
making  the  arrangement,  the  interests  of  the  bank  should  give 
place  to  those  of  the  defendant  If  the  bank  can  make  out  to  the 
satisfaction  of  a  jury  that  the  defendant  and  the  directors  conspired 
together  to  bring  about  this  arrangement,  knowing  it  to  be  disad- 
vantageous to  the  bank,  there  ought  to  be  a  verdict  for  the  plaintiff; 
otherwise,  for  the  defendant. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 
TILGHMAN,  C.  J.  gave  no  opinion,   having  been  prevented  by 
sickness  from  heariug  the  argument. 


[PrrrsBrBo,  SKPTEMBZB  13,  1824.] 

BAUDERS  against  FLETCHER. 

IN   ERROR. 

A  tenant  from  year  to  year,  who  has  been  evicted  by  title  paramount,  is  not  liable 
for  rent  from  the  time  of  the  commencement  of  the  ejectment  by  which  he  was 
ousted. 

WRIT  of  error  to  the  Common  Pleas  of  Westmoreland  county, 
in  which  the  following  case  was  stated  for  the  opinion  of  the  court, 
to  be  considered  as  a  special  verdict 

On  the  7th  day  of  August  1809,  James  Fletcher  and  Frede- 
rick Banders,  by  indenture  under  their  hands  and  seals,  contract- 
ed for  a  lease  by  Fletcher  to  Banders,  of  the  property  stated  in 
the  plaintiff's  declaration  in  this  cause,  for  the  term  of  three  years, 
commencing  on  the  first  day  of  October,  1S09. 

Banders  entered  on  the  demised  premises,  and  occupied  them 
during  the  said  term  of  three  years;  and  afterwards,  without  any 
new  contract  being  expressly  made,  continued  to  occupy  the  same 
property  himself,  and  by  his  tenants,  until  the  time  of  bringing 
this  action  against  him. 

The  rent  reserved  in  the  lease  of  1809,  was  fifty  dollars  per  annum, 
and  the  same  not  being  paid,  an  action  was  brought  on  said  lease 
to  May  term,  1814,  on  the  trial  of  which  the  claim  of  Bauders 
for  necessary  improvements,  was  submitted  to  the  jury,  who  found 
a  verdict  for  the  plaintiff  for  sixty-one  dollars  and  fifty  cents,  on 
•which  judgment  was  entered,  and  the  money  paid. 

A  dispute  having  existed  between  George •ftrmfriedt  and  James 
Fletcher,  as  to  the  right  to  the  demised  premises,  an  action  of  eject- 
ment was  brought  by  George  •drmfriedt  against  Frederick  Bau- 
ders, and  James  Fletcher,  to  May  term/1814,  in  the  Court  of 
Common  Pleas  of  said  county;  at  the  trial  of  which,  on  the 
twenty -third  day  of  August,  1816,  in  the  said  court,  a  verdict  was 
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found  for  the  plaintiff,  on  which  judgment  was  rendered.  A 
writ  of  error  having;  been  sued  out  thereon,  the  judgment  of  the 
Court  of  Common  Pleas  was  affirmed  in  the  Supreme  Court  on  the 
seventh  day  of  September,  1818,  and  an  haberefaciaspossessionem 
and  &fi.fa.  for  costs  issued  in  the  Court  of  Common  Pleas,  to  No- 
vember term,  1S18. 

The  bond  taken  on  the  last  mentioned  writ  of  execution,  wa;> 
assigned  by  the  sheriff  to  George  Jlrmfriedt,  the  plaintiff  therein 
named,  and  judgment  entered  thereon  at  November  term,  1818, 
against  Bauders  and  Fletcher,  the  obligors.  Afi.fa,  issued  to  Fe- 
bruary term,  1819,  and  a  levy  was  made  by  virtue  thereof  on  the 
property  of  James  Fletcher,  an  inquisition  held,  and  the  property 
condemned.  A  Vend.  Exponas  issued  to  May  term,  1819,  which 
was  returned,  not  sold  for  want  of  buyers. 

An  Jllias  Vend.  Exponas  to  tflugust  term,  1819,  was  returned, 
sold;  and  the  costs  of  the  said  proceedings  in  the  action  of  ejectment, 
and  on  the  bond,  were  paid  out  of  the  proceeds  of  said  sale. 

Bauders,  the  defendant,  on  the  23rd  Jlpril,  1818,  purchased  the 
said  lands  and  tenements  from  the  said  George  Jlrrnfriedt ,  whose 
title  thereto  commenced  by  a  warrant  dated  12th  November,  1811, 
and  was  consummated  by  a  patent  of  the  14th  August,  1814. 

If  on  the  above  facts  the  court  shall  be  of  opinion,  that  the  plaintiff 
is  entitled  to  recover,  their  judgment  shall  be  entered  for  him,  for 
the  sum  of  one  hundred  and  fifty  dollars  damages  and  costs;  other- 
wise judgment  for  the  defendant. 

Coulter,  for  the  plaintiff  in  error,  contended,  that  the  Court  of 
Common  Pleas  erred  in  giving  judgment  for  the  plaintiff  below, 
because  the  defendant  was  liable  to  the  real  owner  of  the  land,  in 
an  action  for  mesne  profits. 

2.  Because  the  consideration  of  the  contract  had  failed. 

Alexander,  contra. 

The  opinion  of  the  court  was  delivered  by 

DUNCAN,  J.  The  recovery  in  ejectment  by  Jlrmfriedt,  against 
Bauders,  the  tenant,  and  Fletcher,  the  landlord,  was  equivalent 
to  actual  eviction;  the  plaintiff  in  ejectment,  who  recovers  a  judg- 
ment, may  enter  without  writ  of  possession. 

As  the  landlord  was  a  party  to  the  ejectment,  the  recovery  could 
not  be  intended  to  be  by  collusion,  and  tftrmfriedt  recovered  in 
contemplation  of  law  the  actual  possession. 

The  doctrine  so  justly  settled,  that  the  tenant  shall  not  in  any 
case  dispute  the  title  of  landlord,  is  founded  on  immutable  princi- 
ples of  justice.  Where  one  is  in  possession  as  tenant  of  .#., 
and  he  takes  a  conveyance  of  an  adverse  title,  this  is  covinous,  and 
the  law  will  avoid  it.  Our  act  of  assembly  giving  the  landlord  a 
summary  relief,  is  founded  on  this,  and  will  not  suffer  the  tenant 
to  set  up  an  out-standing  title,  or  one  which  he  has  acquired  since 
his  lease,  unless  it  is  under  the  lessor.  Here  certainly  the  conti- 
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nuance  in  possession  by  Banders  after  the  expiration  of  his  terra, 
;i  tacit  renovation  of  his  contract,  and  he  became  tenant  from 
year  to  year,  on  the  terms  of  the  indenture.  Fletcher  might  have 
maintained  an  action  for  the  use  and  occupation,  and  given  the 
lease  in  evidence,  to  ascertain  the  rent. 

But  this  ejectment  was  brought  to  May  1814,  and  to  the  same 
term,  another  action  for  rent  was  brought,  and  a  recovery  of  therent 
had,  up  to  that  time.  In  an  ejectment  by  landlord  against  the  te- 
nant, the  tenant  may  show  that  the  landlord's  title  has  termi- 
nated. Does  the  purchase  by  Banders  of  Jlrmfriedfs  title,  alter 
the  state  of  the  parties  with  regard  to  the  rent?  For  though  he 
acquired  that  title,  still  he  would  be  accountable  in  an  action  for 
the  mesne  profits,  and  the  verdict  and  judgment  in  ejectment, 
would  be  conclusive  from  the  time  the  writ  issued.  Banders 
called  in  his  landlord  to  defend,  and  the  landlord  has  defended. 
During  the  pendency  of  this  ejectment,  *Arm  fried? s  right  to  mesne 
profits  is  conclusively  established  by  the  verdict.  The  obligation 
of  landlord  and  tenant,  and  their  relative  duties  correspond.  The 
stipulation  is  mutual.  The  tenant,  that  he  will  pay  the  rent  during 
the  term,  the  landlord,  that  he  still  make  good  the  premises,  or 
be  liable  to  make  satisfaction,  if  he  do  not.  It  is  a  contract  be- 
tween them  for  the  possession  and  profits  of  land,  on  the  ono 
side,  and  a  recompcnce  by  rent  on  the  other.  4  Bac.  Mr.  1. 

Now  as  it  is  clear,  that  &rmfrzedt  has  conclusively  established 
his  right  to  the  mesne  profits,  and  as  clear,  that  if  they  were  re- 
covered, Fletcher  would  be  responsible  to  Banders,  it  would  be  an 
idle  circuity  of  action  to  require  the  actual  commencement  of  the 
suit,  and  recovery  by  Jlrmfriedt,  to  enable  him  to  recoup.  The 
judgment  and  verdict  in  the  ejectment,  I  would  consider  to  ope- 
rate as  an  eviction  from  the  time  of  the  commencement  of  the 
ejectment  Banders,  as  the  fact  showed,  was  justifiable  in  retaining 
the  rent,  as  the  eviction  established,  that  Fletcher  had  no  right  to 
receive  it. 

I  distinguish  this  from  the  case  of  a  lease  for  a  certain  time, 
where  it  would  seem,  that  notwithstanding  an  eviction  by  title  para 
mount,  the  tenant  should  pay  the  rent  that  became  due  before  the 
recovery,  because  of  his  express  covenants  ;  but  here  the  renova- 
ion  is  only  an  implied  contract:  the  action  would  be  assumpsit. 

Judgment  reversed. 
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IM'PHERSON  against  CUNLIFF  and  Others. 

IN  ERROR. 

Of  the  effect  of  a  decree  of  the  Orphans'  Court,  in  matters  within  its  jurisdiction. 

The  father  of  the  plaintiffin  ejectment,  died  intestate  about  the  year  1794,  seized 
in  fee  of  a  vacant  lot,  in  or  near  the  city  of  Pittsburg,  then  of  little  value.  He 
had  emigrated  from  Ireland  about  the  year  1783,  where,  as  it  was  afterwards  dis- 
covered, he  had  left  a  wife,  by  whom  he  had  no  issue,  and  who  was  living  at  the 
time  the  ejectment  hereafter  mentioned,  was  commenced.  In  1785  or  6,  he 
came  to  the  neighbourhood  of  Pittsburg,  bringing  with  him  the  plaintiff's  mo- 
ther, whom  he  called  his  wife,  and  a  daughter  by  her,  and  in  that  year,  while 
they  cohabited  as  man  and  wife,  the  plaintiff  was  bom.  In  the  year  1790,  tho 

Elaintiff 's  father  purchased  the  lot  in  question  for  one  hundred  pounds.  He 
uilt  a  small  log  house  upon  it,  in  which  he  resided  with  the  plaintiff 'smother, 
and  the  two  children,  always  acknowledging  her  as  his  wife,  and  them  as  his 
lawful  issue.  In  the  year  1793,  he  separated  from  his  reputed  wife,  and 
after  putting  his  son,  the  plaintiff,  out  to  board,  he  went  with  a  cargo  down 
the  OMo,  leaving  the  daughter  with  her  mother.  "  In  Febmary,  1795,  tho 
plaintiff's  mother  and  another  person  took  out  letters  of  administration  on  the 
estate  of  the  reputed  husband  ;  and  the  personal  estate  being  small,  the  adminis- 
trators presented  a  petition  to  the  Orphan's  Court,  praying  an  order  for  the  sale 
of  a  moiety  of  the  above-mentioned  lot,  for  the  payment  of  the  debts  of  the  intes- 
tate, and  the  maintenance  of  the  minor  children.  The  order  was  granted,  in  pur- 
suance of  which  a  sale,  which  was  confirmed  by  the  court,  was  made  of  one  fourth 
of  the  lotto  C .  and  D.  to  whom  a  deed  was  made  10th  September,  1795,  and  of  ano- 
ther fourth  to  E.  who  received  a  deed  from  the  administrators  on  the  1st  of  March 
1796.  This  sale  being  insufficient  for  purposes  for  which  made,  the  administrators 
on  the  9th  of  September  1795,  obtained  a  second  order  for  the  sale  of  another  fourth 
of  the  property,  which  was  accordingly  sold  to  F.  to  whom,  on  the  sale  being  con- 
firmed, a  deed  was  executed  on  the  4th  February  1796.  Before  any  sale  was  made, 
an  inventory  was  filed,  but  no  written  statement  of  the  debts  of  the  intestate. 
In  March,  1796,  an  administration  account  was  settled,  and  confirmed  by  the 
court ;  in  which  the  administrators  charged  themselves  with  the  amount  of  the 
inventory,  with  a  small  debt,  not  included  in  it,  and  with  the  proceeds  of  the 
sale  of  the  three  fourths  of  the  lot  which  had  been  sold,  and  prayed  a  credit  for 
the  payment  of  the  debts  of  the  intestate,  for  the  expense  of  maintaining  the 
children,  and  for  the  erection  of  a  building  on  the  fourth  part  which  had  been 
reserved.  There  was  a  small  balance  remaining  in  the  hands  of  the  administra- 
tors on  the  first  sale,  which  was  applied  to  the  building  of  the  house  on  the  part 
•which  was  reserved  for  the  residence  of  the  family.  Guardians  were  appointed 
for  the  children  of  the  intestate,  as  his  legimate  children.  On  those  parts  of  the 
lot  which  had  been  sold,  buildings,  supposed  to  have  cost  20,000  dollars,  had 
been  erected,  since  the  sales ;  and  onthe  part  reserved,  there  had  been  built, 
with  the  money  arising  from  the  sales,  a  brick  house,  in  which  the  reputed  wi- 
dow and  children  had  constantly  resided.  The  defendants  derived  their  titles 
bona  jide  from  the  purchasers,  and  there  was  no  imputation  of  fraud,  either  on 
their  part  or  on  that  of  the  administrators.  Nearly  twenty  year*  after  the  sales, 
the  plaintiff,  having  discovered  that  his  father  had  a  wife  in  Ireland,  went  there, 
and  obtained  from  his  heirs,  in  consideration  of  the  sum  of  70/.,  a  conveyance, 
dated  4th  Scptember,\%\5,  for  the  whole  lot;  to  recover  which  he  brought  an  eject- 
ment to  Jlitffitst  Term,  1816.  field,  that  the  plaintiff  was  not  entitled  to  recover. , 

ON  a  writ  of  error  to  the  Court  of  Common  Pleas  of  Allegheny 
county,  the  bill  of  exceptions  returned  with  the  record  of  this  eject- 
ment, presented  the  following  case. 

James  M'Pherson,  the  father  of  the  plaintiff,  died  towards  the 
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end  of  the  year  1794,  or  beginning  of  1795,  intestate,  seized  in  fee 
simple  of  the  premises  in  dispute.     He  had  emigrated  about  tho 
the  year  1783,  from  Ireland,  where,  as  it  afterwards  appeared,  he 
had  been  lawfully  married  to  one  Isabella  Johnston,  by  whom  he 
had  no  issue,  whom  he  left  in  that  country,  and  who  was  living  at  tho 
time  this  ejectment  was  instituted.  In  1785  or  1786  he  first  appeared 
in  the  neighbourhood  of  Pittsburg,  bringing  with  him  the  plain- 
tiff's mother,  and  a  daughter,  by  her,  named  Eliza.     In  the  same 
year,  and  while  they  cohabited  together  as  man  and  wife,  the  plain- 
tiff, John  M'Pherson,  was  born.   In  the  year  1790,  James  M'Pher- 
son purchased  a  vacant  lot  in  the  town  of  Pittsburg,  No.  284,  the 
premises  in  controversy,  which  was  then  the  scite  of  a  brick  yard, 
in  a  part  of  the  town  at  that  time  not  built  upon.    The  price  of  the 
whole  lot  was  one  hundred  pounds.     On  this  lot  he  built  a  small 
log  house,  in  which  he  resided,  with  Rebecca,  the  plaintiff's  mo- 
ther, and  their  two  children,  always  acknowledging  her  as  his  law- 
ful wife,  and  the  children  as  their  lawful  issue.     In  the  year  1793 
they  separated,  in  consequence  of  some  matrimonial  dispute,     In 
the  month  of  May,  of  that  year,  James  M'Pherson  brought  his 
son  John  to  one  Mary  M'Dermott,  to  board,  telling  her,  that  he 
and  his  wife  had  parted.     In  the  foJlowing  year  James  M'Pher- 
son went  down  the  river  Ohio  with  a  cargo  of  flour;  having  previ- 
ously made  an  unsuccessful  effort  to  sell  the  land  for  400  dollars ; 
and  some  time  afterwards  Rebecca,  his  reputed  wife,  went  to  Bal- 
timore,  taking  her  daughter  with  her,  where  she  remained  until 
she  was  sent  for  to  administer  on  the  estate  of  her  reputed  husband, 
who  was  then  dead.    In  the  year  1794,  Rebecca  returned  with  her 
daughter  to  Pittsburg,   and  on  the  13th  of  February,  1795,  in 
conjunction  with  Samuel  M'Cord,  took  out  letters  of  administra- 
tion on  the  estate  of  James  M'Pherson.     The  personal  estate 
amounting  only  to  the  sum  of  £1.  9*.  5d.,  the  administrators  pre- 
sented a  petition  to  the  Orphan's  Court,  setting  forth  all  the  neces- 
sary facts,  and  praying  an  order  to  sell  a  moiety  of  the  above-men- 
tioned lot.    The  court  granted  the  prayer  of  the  petition,  and  a  sale 
was  accordingly  made  to  Jlbner  and  Jesse  Barker,  of  one  fourth  of 
the  lot,  and  of  another  fourth  to  Samuel  Stroop.   These  sales  were 
returned  by  the  administrators,  and  confirmed  by  the  court.     A 
conveyance  was  executed  by  the  administrators  to  the  Barkers  on 
the  10th  of  December,  1795,  and  to  Stroop  on  the  1st  of  March, 
1796.  These  two  sales  produced  the  sum  of  £93.  5s.,  which,  being 
insufficient  for  the  purposes  for  which  they  were  made,  the  ad- 
ministrators, on  the  9th  of  December,  1795,  presented  a  second  pe- 
tition to  the  Orphan's  Court,  stating  the  former  petition,  the  order 
of  sale,  and  the  sales  which  had  been  made,   and  that  these  sales 
were    not  sufficient  to  maintain  the  widow  and  children;    and 
praying   an   order  to   sell   another   fourth  part  of  the  lot.      A 
sale  was  accordingly  decreed,  and  another  fourth  part  of  the  lot 
sold  to  James   Carothers,   for  £75.     The  court  having  con- 
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firmed  the  sale,  a  deed  was  executed  to  Carothers  on  the  4th  of 
February,  1796.  On  the  4th  of  March,  1795,  before  any  sale  was 
made,  an  inventory  of  the  estate  of  James  MiPherson  was  filed,  but 
no  written  statement  of  the  debts  was  exhibited.  It  was,  however, 
given  in  evidence,  that  there  were  several  debts,  some  of  which 
were  debts  of  record.  In  March,  1796,  a  regular  administration 
account  was  settled,  and  confirmed  by  the  Orphan's  Court,  in  which 
the  administrators  charged  themselves  with  the  amount  of  the  inven- 
tory, with  a  small  debt,  not  included  in  it,  and  with  the  proceeds  of 
the  sale  of  the  three  fourths  of  the  lot,  and  prayed  a  credit  for  the 
payment  of  the  debts  of  the  intestate,  and  for  the  expense  of  main- 
taining the  children,  and  erecting  a  building  on  the  fourth  part  of 
the  lot  which  was  reserved.  There  was  a  balance  on  the  first  sale  of 
£4.  4s.  6d.  in  the  hands  of  the  administrators,  which  was  applied 
by  the  reputed  widow  to  the  building  of  the  house,  on  the  part  re- 
served for  the  residence  of  the  family.  It  appeared  that  guardians 
were  appointed  by  the  Orphan's  Court  to  Eliza  and  John  M'Pher- 
son, as  the  legitimate  children  of  the  intestate.  In  the  year  1803, 
it  was  accidentally  discovered,  from  the  docket  of  John  Wilkins, 
Esquire,  that  James  M'Pherson  had  been  married  by  that  gentle- 
man, in  the  year  1790,  to  Rebecca,  his  reputed  wife.  On  those 
parts  of  the  lot  which  were  sold,  buildings  had  been  erected,  said 
to  have  cost  20,000  dollars ;  and  on  the  part  reserved,  there  had 
been  built,  with  the  money  arising  from  the  sales,  a  brick  house, 
in  which  the  reputed  widow  and  children  had  constantly  resided. 
The  present  defendants  derived  their  titles  bona  fide,  and  for  large 
considerations,  from  the  purchasers;  and  there  was  no  allegation  of 
collusion  between  the  administrators  and  the  purshasers,  nor  of  the 
conduct  of  the  administrators  having  been  fraudulent,  nor  any  at- 
tempt to  impeach  the  sale  for  unfairness  of  any  kind,  nor  was  in- 
adequacy of  price  complained  of,  nor  was  it  pretended  that  the 
purchasers  had  any  knowledge  of  the  illegitimacy  of  the  children. 

The  plaintiff  having  discovered,  nearly  twenty  years  after  the 
sales  had  taken  place,  that  his  father  had  a  wife  in  Ireland,  made 
a  visit  to  that  country,  where  he  ascertained  who  were  his  father's 
heirs,  and,  in  consideration  of  the  sum  of  seventy  pounds,  obtained 
a  deed  from  them  for  the  whole  lot,  bearing  date  the  4th  of  Sep- 
tember, 1815.  Under  this  conveyance  he  claimed  the  premises  in 
dispute,  to  recover  which,  he  brought  this  ejectment  to  August 
Term,  1S16. 

The  President  of  the  Court  of  Common  Pleas  charged  the  jury 
at  considerable  length  in  favour  of  the  defendants;  and,  on  the  re- 
moval of  the  cause  to  this  court,  many  exceptions  were  taken  to  his 
opinion.  It  is  not  deemed  necessary,  however,  from  the  view  of 
the  case  taken  by  the  judge  who  delivered  the  opinion  of  this 
court,  to  insert  here,  either  the  charge  of  the  court  below,  or  the 
specific  exceptions  urged  by  the  counsel  for  the  plaintiff  in  error. 
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Siddle  and  Campbell,  for  the  plaintiff  in  error. 
Baldwin  and  Ross,  for  the  defendants  in  error. 
DUNCAN,  J.  delivered  the  opinion  of  the  court. 

This  is  a  novel  and  very  extraordinary  case.  During  its  discus- 
sion, I  must  confess  that  I  felt  alarm  from  the  great  gravity  with 
which  the  argument  on  the  general  question  was  put,  and  the  zeal 
and  ability  with  which  it  was  argued  by  the  counsel  of  the  plaintiff 
in  error,  lest  we  should  be  compelled  to  give  one  of  the  most  unjust 
judgments  ever  given  in  a  court  of  justice;  for  it  would  be  difficult 
for  the  warmest  imagination  to  figure  a  claim  more  destitute  of  every 
colour  of  justice  and  equity,  than,  in  reality,  the  demand  of  the 
present  plaintiff  is.  Brushing  from  my  remembrance,  as  far  as  it 
is  possible  to  efface  and  overcome  the  unfavourable  impressions 
which  will  be  made  from  the  survey  of  the  whole  transaction,  and 
bringing  to  the  consideration  of  the  various  questions  that  arise  on 
it,  a  mind  I  trust  free  from  all  unjust  prejudices,  after  a  very  full 
and  anxious  inquiry  and  deliberation,  my  understanding  and  my 
judgment  are  convinced,  that,  as  it  is  void  of  all  grace  and  deco- 
rum, so  it  is  unsupported  by  any  principle  of  law,  and  in  opposi- 
tion to  every  sound  principle  of  justice  and  good  sense.  This  is 
the  history  of  the  transaction.  [His  honour  here  recapitulated  the 
principal  facts.] 

The  marriage  by  John  JVilkins,  in  1790,  neither  makes  these 
children  more  nor  less  bastards.  The  father  had  a  former  wife 
living  at  their  birth;  the  illegitimacy  is  clearly  established.  '  From 
the  silence  of  the  parties  to  this  ceremony,  and  its  secrecy,  for  it 
was  known  only  to  the  justice,  and,  in  1803  discovered  at  his  death 
by  accident  in  his  docket,  we  must  conclude  that  secrecy  was  ob- 
served to  give  to  the  children  the  rank  in  society,  which  they 
would  hold  as  lawful  children,  not  subject  to  the  reproach  of 
bastardy. 

The  plaintiff  now  demands  the  surrender  of  this  property,  with 
all  its  valuable  erections,  of  twenty  times  greater  value  than  the 
naked  lot,  because,  as  he  says,  all  the  proceedings  of  the  Orphans* 
Court  are  null  and  void,  founded  in  error  and  mistake ;  that  nine 
years  after  he  came  of  age,  twenty  years  after  the  sale,  he  has  dis- 
covered that  his  father  had  a  wife  in  Ireland;  that  his  father  was 
guilty  of  adultery  and  bigamy,  and  that  his  mother  was  an  unchaste 
woman,  and  he  a  bastard ;  and  that  he  made  a  trip  to  Ireland,  found 
out  the  just  heirs,  obtained  a  conveyance  from  them  for  the  whole 
lot  and  buildings  for  less  money  than  the  three-fourths  of  the  na- 
ked lot  sold  for,  to  pay  his  father's  debts,  and  support  himself,  his 
mother  and  sister,  and  put  a  building  on  the  reserved  fourth.  He 
has  fully  established  his  own  illegitimacy,  and  that  the  grantors  are 
the  lawful  heirs  of  James  M'Pherson. 

If  the  administrators  had  not  asked  by  petition  for  a  sale,  but  suf- 
fered what  they  otherwise  could  not  have  prevented,  a  sale  on  a 
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judgment  and  execution  for  the  debts  of  decedent,  all  the  lot  must 
have  been  irretrievably  gone.  The  balance,  if  any,  after  payment 
of  the  debts,  would  have  come  to  the  hands  of  the  administrators, 
and  they  alone  would  then  be  accountable. 

What  gave  birth  to  the  present  controversy  was  the  discovery 
thus  lately  made  of  the  illegitimacy  of  those  children  ;  and  the 
effect  of  that  fact,  which  is  clearly  established,  upon  the  sales,  is 
the  great  question.  As  a  great  question  it  has  been  considered, 
and  very  ably  argued,  by  the  counsel  on  both  sides,  and  it  merits 
consideration,  as  a  great  and  important  question. 

For  it  is  now  to  be  considered,  whether  all  these  proceedings, 
decrees  of  the  Orphans'  Court,  sales,  and  confirmations  by  the 
court,  vast  improvements  made,   titles  derived,   possession  long 
continued  on  the  faith  of  these  decrees  of  the  Orphans'  Court,  a 
court  of  record  having  competent  jurisdiction,  are  null  and  void, 
and  that  they  are  to  be  so  decreed  indirectly  in  ejectment,  an 
original  action,  while  these  decrees  remain  unreversed  and  in  full 
force.     There  are  minor  objections — the  want  of  adherence  to  pre- 
scribed formulae,  and  to  certain  ceremonial  observances.     These 
will  be  considered  in  the  sequel  so  far  as  it  may  be  deemed  ne- 
cessary to  notice  them.     If  the  plaintiff  fail  to  support  (that  which 
his  counsel  have  properly  considered  as  his  strong  hold,)  the  posi- 
tion, that  all  the  solemn  proceedings  of  this  Court  of  Record,  in- 
vested with  chancery  powers,  conducted  by  chancery  rules,  and 
acting  on  and  governed  by  the  principles  of  a  court  of  equity,  are 
mere  nullities,  he  cannot  recover: — but  if,  as  between  the  present 
defendant  and  the  heirs  at  law  of  James  M'Pherson,  they,  as 
plaintiffs,  could  recover,  it  is  an  inquiry  of  great  moment : — can 
this  plaintiff,  having  acquired  the  title,  have  any  status  in  curia, 
from  the  relation  in  which  he  stands  to  the  defendants  ?  That  is,  can 
they  estop  him,  stop  his  mouth,  when  he  opens  it  with  an  inten- 
tion to  proclaim  his  own  bastardy,  and  on  that  ground  defeat  their 
title  ?     It  must  be  constantly  kept  in  view,  that  they  do  not  claim 
title  under  the  heirs  of  James  M'Pherson — their  title  is  paramount. 
They  say  that  the  absolute  descent  to  them  is  quo  modo  suspended 
until  the  debts  of  the  ancestor  are  paid — that  the  descent  is  inter- 
rupted by  the  proceedings  of  the  Orphans'  Court,  and  defeated  by 
the  judicial  sale.     There  are  legal  and  equitable  estoppels.    Legal, 
where  the  law  estops  a  man  to  falsify  a  judicial  act  to  which  he 
is  a  party,  and  from  which  he  has  received  a  benefit;  and  equitable 
ones  which  will  estop  him  from  using  a  title  which  in  good  con- 
science ought  to  enure  to  the  use  of  another.     To  give  an  example 
in  the  outset.     If  John  M'Pherson  had  sold  and  conveyed  this  lot 
to  another  in  the  character  of  lawful  heir  of  James,  his  father,  and 
he  is  not  his  heir  but  a  bastard ;  and,  on  discovering  this,  he  pur- 
chased from  the  lawful  heir,  he  never  could  recover.     He  would 
be  estopped.     There  are  legal  estoppels,  from  the  operation  of 
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which  Chancery  would  relieve,  but  here  the  want  of  conscience  is, 
in  setting;  up  the  bastardy. 

In  general  the  law  is,  that  the  grantor  is  estopped  by  his  own 
deed  to  say  he  had  no  interest,  when  by  a  subsequent  deed  he  ac- 
quires a  title.  As  where  an  heir  apparent,  having  the  hope  only 
of  succession,  conveys  during  the  life  of  his  ancestor,  an  estate, 
which  afterwards  descends  to  him,  he  is  estopped  to  say  he  had 
no  interest  at  the  time  of  his  grant.  These  estoppels  run  with  the 
land  into  whatever  hand  it  comes.  As  if  A.  make  a  lease  by  in- 
denture, of  black  acre,  and  after  purchase  and  convey  it  t 
B.  is  bound  by  this  estoppel.  Travannion  v.  Lawrence,  2  fialk. 
2t>6.  These  estoppels  are  founded  in  law,  honour,  and  conscience, 
und  the  true  reason  is,  that  a  man  having  received  a  benefit  in 
one  character,  the  value  of  the  thing,  shall  not  afterwards  recover 
the  thing  itself,  in  another  character.  This  legal  and  equitable 
principle  runs  throughout  all  the  transactions  and  contracts  of  life. 
As  in  an  action  by  the  assignee  of  a  patentee  against  the  patentee 
himself,  he  is  estopped  from  saying  it  is  not  a  new  invention,  be- 
cause he  has  received  the  benefit  of  it  as  such,  and  though  all  the 
world  else  may  show  this,  he  shall  not  be  permitted  to  do  it.  The 
justice  of  this  principle  is  stamped  on  every  human  breast,  civil- 
ized or  savage,  the  wild  man  of  the  forest,  and  the  civilized  man 
in  a  social  state. 

Estoppel  stoppeth  the  mouth  of  a  man  to  allege  or  plead  the 
truth  by  matter  of  record  as  by  letters  patent,  common  recovery, 
pleading,  confession,  admittances,  and  acceptances;  every  act  of  a 
party  where  a  Court  of  Record  has  jurisdiction  estops  him;  for  no 
man  shall  be  permitted  to  make  an  averment  against  a  record. 
When  the  record  of  the  estoppel  goes  to  the  disability  or  legiti- 
macy of  the  person,  even  strangers  shall  take  advantage  of  the 
record.  Co.  Litt.  352.  (a)  Doct.  and  Stud.  69.  Two  sue  livery 


*  Chancellor  K»*T,  in  Vaiihome.  v.  Fomla,  SJofui.  Ch.  Reft.  388,  states  a  princi- 
ple in  Equity  strongly  applicable  to  this  case.  Admitting  that  one  tenant  in  com- 
mon, may,  in  a  particular  case,  purchase  in  an  outstanding  title  for  his  own  benefit, 
yet,  where  two  devisees  are  in  possession  of  land,  under  an  imperfect  title,  derived 
Jrom  their  common  ancestor,  one  of  them  cannot  buy  an  outstanding  adversary  title 
to  deforce  and  expel  his  co-tenant,  for  such  purchase  will  inure  to  their  common 
benefit,  subject  to  an  equal  contribution  to  the  expense.. The  reason  holds  equally 
in  the  law — it  is  not  consistent  with  good  faith,  nor  the  duty  which  the  state  of 
the  parties  as  claimants  of  a  common  subject  created,  that  one  of  them  should  be 
able,  without  the  consent  of  the  other,  to  buy  in  an  outstanding  title,  and  appropri- 
ate the  whole  to  himself,  and  thus  undermine  his  co-tenant.  It  would  be  an  unu- 
sual act,  repugnant  to  a  sense  of  refined  and  accurate  justice.  It  cannot  be  tolerated 
in  a  common  subject,  in  which  the  parties  had  an  equal  concern,  and  which  cre- 
ated an  obligation  to  deal  candidly,  and  honestly,  with  each  other.  Community  of 
interest  produces  a  community  of  duty,  and  there  is  no  defence  on  the  ground  of 
justice  and  policy  where  one  co-tenant  buys  an  outstanding  incumbrance,  or  an  ad- 
verse title,  to  deforce  and  expel  the  other.  Here,  to  be  sure,  the  estates  were 
separate,  but  they  all  were  derived  from  the  same  source,  James  APPhenon,  now, 
long  enjoyed  under  the  same  title,  and  the  equity  of  the  purchasers  against  the 
plaintiff  is  stronger  than  the  case  of  co-tenants. 
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as  heirs,  it  is  estopped  between  them  so  that  one  shall  not  bastard- 
ize the  other,  Br.  Jib.  Est.pl.  15;  and  it  is  there  agreed,  that  in 
all  records  in  which  franktenement  comes  into  dispute,  it  shall  be 
estopped  with  the  land,  so  that  a  man  may  plead  it  as  a  party,  or 
as  heir,  or  by  que  estate.  Ibid.  In  law  this  is  certainly  so,  but  if  a 
legitimate  daughter,  and  her  sister,  a  bastard,  join  in  suing  of  the 
livery,  this  ought  not  to  bar  in  equity,  though  it  might  estop  at 
law.  Carter's  Rep.  27.  An  entry  by  estoppel  shall  not  be  awarded 
in  equity,  nor  is  the  jury  bound  to  find  it:  and  so  the  law  seems  to  bo 
in  cases  of  obligations,  covenants,  and  personal  contracts;  but  where 
the  estate  is  bound  by  the  conclusion,   and  converted  to  an  inte- 
rest, though  it  be  found  by  a  jury,  yet  the  court  shall  judge,  ac- 
cording to  the  law,  that  the  estate  is  good  by  reason  of  the  estop- 
pel, Pollexf.  67.   If  the  heir  does  not  claim  the  land  from  him  who 
made  the  estoppel,  but  by  his  own  purchase,  or  by  another  ancestor, 
he  is  not  bound  by  the  estoppel,  Id.  460.     But  here  the  decree  and 
sale  operated  on  the  estate  of  the  intestate,  for  by  a  sale  made  by  an. 
administrator  by  order  of  a  judge  of  probate  or  surrogate  for  the 
payment  of  debts,  the  estate  passes  to  the  purchaser  by  operation  of 
law,  so  that  he  is  in  the  estate  of  the  intestate; — the  land  descends, 
but  the  interest  of  the  heir  is  liable  to  be  defeated  by  a  sale  made 
by  administrators.     Reed  v.  Williams,  7  Wheat.  114.     Buckly 
v.  Pollard,  20  Jo/ins.  420.     One  of  the  reasons  why  estoppels  are 
allowed  is,   that  what  once  a  man  has  alleged,  is  to  be  considered 
true,   and  he  ought  not  to  be  permitted  to  contradict  it,  as  in 
Willing  el  al  v.  Brown,  7  Serg.  $*  Rawle,  407.     One  with  whose 
privity,  and  under  whose  direction,  on  an  execution  against  him,  a 
marshall's  sale  was  made  of  an  estate  as  his,  .shall  not  be  permit- 
ted to  contradict  it;  and  what  is,  perhaps,  more  to  the  purpose, 
the  doctrine  of  estoppel  has  been  held  with  regard  to  acts  in  the 
Orphan's  Courts.   The  heir  at  law  has  been  estopped  by  his  acts,  in 
this  court,  from  asserting  his  right,  and  thereby  converting  real 
into  personal  property.     Appeal  to  the  Supreme  Court,  of  John 
Jlnderson,   Administrator  of  Christopher  Griffith,   deceased. 
4  Yeates,  35.     This  estoppel  is  not  unconscientious,  depriving  one 
of  his  right  of  inheritance,  but  it  is  where  one  qua  heir  has  received 
the  inheritance  and  conveys  it,  he  shall  not  be  permitted  to  receive 
it  again,  by  falsifying  the  record,  and  denying  his  heirship,  and 
keep  the  benefit  which  he  has  received  in  that  character.     It  is  a 
doctrine  of  legal  policy,  forbidding  a  party  to  a  transaction  to 
deny  or  falsify  it,  when  he  has  received  a  benefit;  an  estoppel  run- 
ning with  and  working  on  the  land.     If  James  M(Pherson  is  a 
party  to  the  record,  that  which  he  has  done  so  solemnly,  and  deli- 
berately avowed,  that,  by  means  of  which  he  was  supported,  he 
shall  not  be  permitted  to  disturb.     Infants  are  represented  by  the 
administrators,  in  these  proceedings,  as  they  are  in  case  of  valua- 
tion, by  the  guardian,  who  may  accept,  and  bind  his  infant  ward 
by  a  recognizance  to  any  amount.     Gelbach's  ^ppeaJ,  8  Serg.  <§• 
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Rawle,  205.  Suppose  all  the  children  to  have  refused,  and  a  sale 
made  by  an  administrator  under  the  order  of  the  Orphans'  Court, 
which  might  be — could  John  then  have  recovered  from  such  pur- 
chaser? But  I  am  anticipating — this  falls  under  another  head. 

Considering  this  sale  as  a  proceeding  in  rem,  to  which  all  those 
claiming  under  the  intestate  are  parties,  my  opinion  is,  that  a 
chancellor  would  postpone  the  present  plaintiff,  and  administering 
justice,  as  we  do  in  this  mixed  forum  of  law  and  equity,  that 
in  this  action  of  ejectment,  which,  with  us  is  in  the  place  of  a  bill  in 
equity,  he  ought  not  to  recover.  At  law  it  would  be  an  estoppel, 
which  Chancery  never  would  relieve  against,  for  both  law  and  con- 
science demand  that  he  should  be  estopped.  And  it  is  the  great 
excellence  of  a  Court  of  Equity,  that  it  may  deny  its  aid  where 
justice  requires  it,  and  lend  it  on  such  terms  as  it  may  think  pro- 
per to  prescribe;  and  though  I  cannot 'myself  discover  any  solid 
objection  to  that  conclusion,  yet  it  may  seem  to  others,  that  it  is 
stretching  the  doctrine  of  estoppel  further  than  it  has  yet  been 
done.  I  put  the  case  on  another  ground,  an  impregnable  ground, 
one  which  will  disturb  no  man's  possession  where  it  has  been 
fairly  acquired  and  long  enjoyed,  and  where  the  defendants  have 
so  long  reposed  on  that  full  faith  and  credit  which  the  law  bestows 
on  all  judicial  tribunals  acting  within  their  proper  sphere  of  juris- 
diction, and  on  decrees  under  which  so  many  estates  are  daily  con- 
veyed; aground,  which,  while  it  unsettles  no  former  decisions, 
confirms  to  that  most  useful  tribunal,  the  Orphans'  Court,  the 
sanction  which  every  court  of  record  holds. 

It  is  enacted  by  the  act  of  1713,  establishing  the  Orphans' 
Court,  that  the  justices  of  the  peace  shall  hold  and  keep  a  Court  of 
Record  in  each  county,  which  shall  be  styled  the  Orphans'  Court; 
and,  by  the  Constitution,  the  judicial  power  of  the  Commonwealth 
is  vested  in  a  Supreme  Court,  in  a  Court  of  Oyer  and  Terminer, 
and  General  Jail  Delivery,  in  a  Court  of  Common  Pleas,  and  Or- 
phans' Court,  so  that  this  tribunal  is  not  only  a  court  of  record, 
but  a  constitutional  court.  By  the  8th  Sec.  of  the  Act  of  1713, 
it  is  provided,  that  the  process  to  enforce  obedience  to  the  war- 
rants, sentences,  and  orders,  concerning  any  matter  or  thing  cog- 
nizable in  the  said  court,  shall  be  by  imprisonment,  and  seques- 
tration, as  fully  as  any  court  of  equity  may  or  can  do.  Appeals 
lie  from  their  decrees  and  sentences  to  this  court;  and  the  Orphan's 
Court,  in  matters  within  their  jurisdiction,  proceed  on  the  same 
principles  as  a  court  of  Equity.  Guier  v.  Kelly,  Z  Sinn.  299. 
The  principle  on  which  I  hold  the  sentence  or  decree  of  the 
Orphans'  Court  conclusive  is,  that  it  is  a  general  rule  of  our  law, 
that  where  any  matter  belongs  to  the  jurisdiction  of  one  court  so 
peculiarly,  that  other  courts  can  only  take  cognizance  of  the 
same  subject,  incidentally  and  indirectly,  the  latter  are  bound 
by  the  sentence  of  the  former,  and  must  give  credit  to  it.  This 
deference  is  properly  shown  by  those  who  have  not  the  authority 
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directly,  or  exprofesso,  but  only  by  accident  and  collaterally.  It 
would  be  a  great  waste  of  time  to  refer  to  the  various  decisions  to 
support  a  position  so  undeniable,  and  a  rule  so  universal;  those  who 
are  curious  to  examine  the  subject,  I  refer  to  Hargrove's  Law 
Tracts,  451. 

Such  a  sentence  as  the  one  we  are  considering;  is  definitive — 
it  passes  in  rem  judicatam — the  thing  is  finally  judged,  not  with- 
out appeal,  for  that  is  given  to  this  court ;  but  we  are  not  review- 
ing an  appeal  from  this  sentence,  but,  as  a  court  of  error,  the  de- 
cree of  a  court  of  Common  Pleas,  which  had  not  a  direct  cognizance 
1  of  the  subject. 

It  is  a  proceeding  purely  in  rem  against  the  estate  of  the  in- 
testate, and  not  inpersonam.  So  much  is  it  a  proceeding  against 
his  estate,  that  it  overrules  the  lien  of  a  judgment.  The  estate 
was  condemned  to  a  sale,'  and  may  well  be  compared  to  a  con- 
demnation of  goods  by  a  court  of  exchequer,  whose  condemnation 
is  final  in  an  action  brought  to  try  the  right  of  the  goods  Roberts 
Con.  Bull  N.  P.  244.  Scott  v.  Shearne  et  aL  2  Wm.  BL  977. 
The  condemnation  divests  the  property — I  mean  the  title  of  de- 
ceased. 

The  sentence  of  a  foreign  court  of  admiralty,  condemning  pro- 
perty as  prize,  is  received  as  conclusive  evidence  not  only  as  to  its 
direct  effects,  but  also  as  to  the  facts  directly  decided  by  it.  It  re- 
quired legislative  alteration,  and  our  legislature,  by  act  29th  March, 
1809,  provided,  'that  no  sentence,  judgment,  or  decree  of  any 
court,  exercising  jurisdiction  of  prize,  shall  be  conclusive  evidence 
of  any  fact,  matter,  or  thing,  therein  contained,  except  of  the  acts 
and  doings  of  such  tribunals ;'  but,  well  informed  of  the  mis- 
chief of  impairing  the  effect  of  the  sentence  on  the  property  con- 
demned, it  carefully  declares,  *  that  nothing  contained  in  the  act  shall 
impair  or  destroy  the  effect  of  any  such  sentence  on  the  property 
affected,  or  intended  to  be  affected  thereby;  but  the  same  shall  be 
and  remain  as  if  the  act  had  never  been  made.'  The  matter  which 
gives  the  Orphans'  Court  jurisdiction,  is  the  death  of  the  owner 
intestate,  for  if  administration  were  taken  out  on  the  effects  of  a 
living  man,  or  of  one  who  died  testate,  the  administration  itself 
would  be  void,  and  there  could  be  no  administrator  to  act,  no  party 
before  the  court,  consequently,  all  the  proceedings  would  be  null. 
Where  an  executor  obtains  payment  on  a  probate  of  a  void  will, 
without  suit,  it  cannot  be  impeached,  notwithstanding  the  pro- 
bate was  afterwards  declared  null,  it  being  paid  on  the  faith  of  the 
act  of  a  judicial  tribunal  having  competent  jurisdiction.  Toll.  Ex. 
51^  The  distinction  in  this  respect  is  this:  a  probate  of  the  will  of 
a  living  person,  or  a  letter  of  administration  on  his  effects,  where 
the  person  is  dead,  but  left  a  will,  isyoid  ipso  facto,  because  there 
is  no  jurisdiction;  but  where  the  person  is  dead,  intestate,  the 
Orphans7  Court  have  power  over  his  estate,  and  any  one  acting  on 
the  faith  of  their  judicial  acts,  will  t°  protected  in  obeying  them. 
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The  well-known  distinction  between  erroneous  acts,  or  judgments 
of  a  tribunal   having   cognizance  of  the  subject  matter,  and   of 
a  tribunal  having  none  such,  is  illustrated  in  Griffith,  v.  Frazer, 
s  Cranchj  23.     That  was  a  case  of  the  sale  of  a  real  estate  on  a 
judgment  against  an  administrator  durante  absentia  of  an  execu- 
tor.    It  was  there  decided,  that  the  sale  was  void,  because  the  ad- 
ministration was  void  ab  initio,  and  the  validity  of  the  sale  rested 
on  this,  whether  the  defendant  was  administrator  or  not  of  the 
debtor ;  it  was  ruled  he  was  not,  and  that  being  void,  all  the  acts 
were  void  ;  and  the  chief  justice  put,  by  way  of  illustration,  the 
case  of  administration  to  a  living  man. — This  is  totally  void ;  it 
was  not  within  the  jurisdiction  of  the  ordinary;  it  was  not  commit- 
ted to  him  bylaw;  it  was  a  case  in  which  he  had  no  right  to  delibe- 
rate ;  no  one  representing  the  estate  was  in  the  case,  or  before  the 
court;  consequently,  their  judgment  did  not  bind  that  estate.     But 
if  there  had  been  a  real  though  erroneous  judgment,  which  would 
justify  the  sheriff  in  levying  on  the  land,   the  sale  would  have 
been  good;  but  the  execution  issued  on  a  judgment,  that  was 
a  nullity.    Now,  the  order  of  sale  would,  justify  the  administrators, 
they  would  not  be  wrong-doers  in  entering  and  making  sale  on  the 
premises. 

These  rules  would  apply  more  properly  and  peculiarly  to  sales 
by  order  of  the  Orphans'  Court,  than  to  the  various  instances  to 
which  they  have  been  applied.  It  is  a  common  and  usual  mode  of 
sale ;  fewer  sacrifices  are  made  than  at  sheriffs'  sales,  and  they  are 
less  expensive,  with  an  equitable  power  in  the  court  to  confirm  or 
reject  them  as  justice  may  require,  proceeding,  as  this  court  always 
does,  on  principles  of  equity.  But  it  never  could  be  imposed  as  a 
duty  on  the  purchasers  at  the  end  of  twenty  years,  to  prove  the 
observance  of  every  direction  of  the  acts;  as,  for  instance,  who  put 
up  the  advertisement ;  it  never  can  be  that  the  title  of  a  fair  pur- 
chaser should  depend  on  such  perishable  testimony. 

If  (and  it  is  the  best  and  fairest  guide,)  it  is  to  be  considered, 
as  it  would  be  if  the  Orphans'  Court  were  a  court  of  Chancery,  and 
had  made  this  decree,  and  a  fair  sale  had  been  made,  and  the 
decree  executed  by  a  conveyance  from  the  administrators,  would  the 
purchaser  be  bound  to  look  beyond  the  decree,  if  the  facts  neces- 
sary to  give  the  court  jurisdiction  appear  on  its  face,  that  is,  that 
there  are  debts,  children  to  maintain,  and  not  sufficient  personal 
estate  for  both  these  purposes  ?  If  such  a  purchaser  is  not  pro- 
tected, then,  as  was  said  by  the  Lord  Keeper,  in  Windham  v. 
Windham^  3Ch.  Hep.  12.  where  a  like  attack  was  made  on  a  sale 
under,  decree  of  a  court  of  Chancery,  <  you  blow  up  with  gun-pow- 
der the  whole  jurisdiction;'  and  here,  if  the  protection  be  denied  to 
honest  purchasers,  you  lay  a  train  of  gun-powder  through  the  whole 
state,  and  this  decision  would  be  a  signal  to  set  fire  to  it; — for  no- 
thing has  been  more  irregular  than  the  practice  of  these  courts  ge- 
nerally; there  may  be  exceptions,  but  they  are  very  rare.  These 
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orders  depend  on  loose  scraps  of  paper  deposited  in  untitled  pigeon- 
holes, or  packed  up  as  useless  lumber  in  old  trunks  ;  and  when 
to  this,  is  added,  and  it  is  a  sore  evil,  their  transmission  from 
hand  to  hand,  as  the  clerks  of  these  courts  are  moved  off  the  stage 
jn  rapid  succession,  this  would  render  this  species  of  title  so  pre- 
carious and  insecure,  that  if,  at  the  end  of  thirty  years,  or  perhaps 
more,  the  purchaser  was  bound  to  produce  every  inventory,  state- 
ment, or  return  of  sale,  no  man,  no  prudent  man,  would  buy  at 
such  sales.  In  some  counties  I  would  not  take  fifty  per  cent,  to  se- 
cure the  purchasers.  Nothing  so  much  requires  legislative  atten- 
tion as  the  proceedings  in  the  Orphans'  Courts,  for  as  sure  as  we 
descend  into  our  graves,  so  sure  into  this  court  we  must  come;  and 
the  man  would  be  a  real  public  benefactor  who  would  devise  set 
forms,  and  furnish  directions  in  conducting  the  vast  business  in 
these  courts,  where  we  every  day  find  so  deplorable  a  system  of 
confusion. 

Whenever  the  sales  are  called  in  question,  we  find  the  courts 
declaring,  that  these  irregularities  must  be  overlooked;  after  a  lapse 
of  years  all  must  be  presumed  to  have  been  solemnly  transacted;  pre- 
sumptions made  in  favour  of  what  does  not  appear.  Messinger  v. 
Kintner,  4Binn.  105.  The  presumption  always  is,  that  they  are 
regular,  and  it  lies  on  the  party  impugning  them  to  show  their  ir- 
regularity. So  far  even  has  liberality  been  carried,  that  parol 
evidence  was  received  of  a  sale  which  had  not  been  returned. 
Rham  v.  North,  1  Yeates,  118;  and  Mr.  Justice  YEATES,  with  an 
experience  of  fifty  years  in  the  business  of  the  Orphans'  Court, 
and  whose  knowledge  of  the  mode  of  conducting  it  was  greater 
than  any  one  man  living  or  dead  possessed,  in  Snyder's  lejss.  v. 
Snyder,  6 Binn.  496,  exclaims,  'What!  shall  purchasers  be  affect- 
ed by  the  unskilfulness  or  negligence  of  the  proper  officers  ?'  A 
substantive  compliance  only  with  the  act  is  required.  If  it  ap- 
pears, on  the  facts  disclosed,  to  the  Orphans'  Court,  that  the  debts 
cannot  be  paid,  and  the  children  brought  up,  without  selling  the 
land,  and  they  are  fully  satisfied  on  these  points,  their  power  is 
called  into  full  exercise.  The  court  in  this  instance  was  fully 
satisfied  of  these  facts.  If  the  purchaser  was  responsible  for  the 
mistakes  of  the  court  in  point  of  fact,  after  they  had  judged  on 
the  facts,  and  acted  upon  them,  these  sales  would  be  snares  for 
honest  men.  Where  there  are  debts,  as  it  is  not  denied  but 
that  there  were,  the  administrators  represent  the  real  estate,  and 
the  purchaser  holds  the  land,  sold  by  order  of  the  Orphans'  Court, 
discharged  of  the  lien  of  the  judgments  against  the  deceased. 
4Dall.  119.  The  proceedings  are  always  against  the  administra- 
tors to  compel  a  judicial  sale,  and  never  against  the  heir  or  terre- 
tenant.  1  Yeates,  238.  1  Peters1  Rep.  273.  2  Serg.  fy  Rawle, 
377.  2  Cranch,  458.  The  surplus,  after  discharging  the  judg- 
ments, goes  into  the  administrator's  hands;  payment  to  him  is 
good,  unless  notice  be  given  to  the  sheriff,  and  the  money  ordered 
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to  be  paid  into  court.  If  the  order  of  sale  is  to  be  considered  as  a 
proceeding  in  Chancery,  which  I  think  it  is,  the  petition  of  the 
administrator  is  considered  as  a  bill  in  Chancery,  in  which,  by  the 
Act  of  Assembly,  he  is  the  sole  party  representing  the  estate.  It 
is  very  important  to  see  how  purchasers,  under  an  order  of  sale 
by  a  court  of  Chancery,  stand,  where  sales  can  only  be  resorted 
to,  for  payment  of  judgment  creditors,  in  default  of  personal  estate. 
There  the  heir  is  the  party,  the  administrator  representing  the  per- 
sonal estate.  A  purchaser  under  the  decree  is  never  affected  by  even 
a  palpable  error  in  the  decree,  e.  g.  in  not  giving  day  to  a  judg- 
ment creditor,  to  show  cause,  or  in  directing  too  much  to  be  sold, 
or  in  decreeing  a  sale  to  satisfy  judgment  debts  without  an  account 
of  the  personal  estate.  On  a  full  examination  of  the  chancery 
authorities,  without  going  through  a  tedious  detail,  this  is  very 
much  the  doctrine  and  the  language  of  the  chancellors.  A  pur- 
chaser is  not  bound  to  look  into  all  the  circumtances,  nor  to  go 
through  all  the  proceedings,  from  beginning  to  end.  On  the  con- 
trary, the  general  impressions  the  decisions  give,  is  this,  that  a  pur- 
chaser has  a  right  to  presume  that  the  court  have  taken  the  neces- 
sary steps  to  investigate  the  rights  of  the  parties,  and  that  it  has, 
on  that  investigation,  properly  decreed  a  sale.  Then  he  is  to  see  that 
nil  proper  parties  are  before  the  court ;  and  he  is  further  to  see, 
that  in  taking  the  conveyance,  he  takes  a  title  that  cannot  be  im- 
peached aliitnde;  and  he  has  no  right  to  call  on  the  court  to  pro- 
tect him  from  a  title,  not  at  issue  in  the  cause.  Although  the  de- 
cree may  be  erroneous,  the  title  of  the  purchaser  ought  not  to  be 
affected.  And  why?  Because,  as  the  chancellors  say,  it  would 
introduce  great  doubts  in  sales  made  by  the  authority  of  that  court, 
which  would  be  highly  mischievous.  This  is  the  present  doctrine 
of  the  court  of  Chancery,  but  the  principle  is  not  modern.  InKite/y 
v.  Lamb,  2  Ch.  R.  405,  where  a  bill  was  filed,  praying,  that  a  sum 
of  money  in  the  hands  of  a  trustee,  might  be  laid  out  for  the  benefit 
of  the  plaintiff,  the  bill  was  dismissed,  and  the  decree  of  dis- 
missal signed  and  enrolled,  after  which,  the  trustees  paid  the  mo- 
ney to  the  other  party  who  had  claimed  it.  On  a  bill  of  revivor, 
that  decree  was  reversed,  yet  the  court  determined,  that  in  regard 
they  had  relied  upon  the  dismission,  signed  and  enrolled,  they 
were  indemnified  thereby,  and  that  the  plaintiff  should  be  put  to 
seek  his  money  against  the  person  to  whom  the  trustees  had  paid 
it,  on  the  ground  that  whilst  the  judgment  remained  in  force,  it 
barred  the  right,  and  justified  the  parties,  though  they  paid  it 
voluntarily,  and  without  suit  .  The  purchaser  is  not  bound  to 
see  further  back  than  the  order  of  the  court;  he  is  not  to  see  whe- 
ther the  court  was  mistaken  in  the  facts,  of  debt«,  and  children; 
his  contract  is,jn  truth,  with  the  court;  and,  in  fact  we  must  come 
to  the  point,  tnat  the  purchaser  has  as  little  to  do  with  the  ir: 
larities  of  the  proceedings,  as  if  it  had  been  a  sale  for  a  debt  of  the 
intestate  on  a  judgment  against  the  administrator,  by  the  sheriff  hoia- 
VOL.  ST.  3  I 
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ing  a  venditloni  exponas,  in  which  case,  though  the  debt  has  been 
paid,  and  nothing  was  due,  still  the  defendants,  or  the  heirs  of  the 
intestate,  have  no  right  against  the  purchaser.  A  stranger  to  the 
proceedings,  could  not  be  permitted  to  prove  that  fact,  or  if  he  did 
prove  it,  or  if  the  judgment  was  reversed  for  any  error,  could  it 
affect  the  purchaser  ? 

Nothing  would  create  a  pause  in  my  mind,  or  hesitancy  in  my 
judgment,  unless  it  be  the  reluctance  I  should  feel  in  overturning 
former  decisions.      I  know  an    impression  has    prevailed,    that 
these  irregularities  can  be  inquired  into  in  ejectment,  and  some 
dicta,  at  Nisi  Prius,  are  found  in  the  books,  to  favour  that  im- 
pression.    A  very  eminent  judge  of  the  present  day,  has  said,  that 
he  wished  there  had  never  been  a  Nisi  Prius  case  reported  ;  and 
surely  our  decisions  ought  not  to  be  governed  by  them,  unless,  by 
a  series  of  determinations  they  have  ripened  into  law;  and  if  they 
are  not  supported  by  law  and  reason,   the  convenience  of  man- 
kind requires  that  our  decisions  should  not  be  governed  by  them. 
One  thing  I  may  venture  to  assert  without  the  hazard  of  contra- 
diction, that  there  has  been  no  solemn  determination  by  this  court, 
of  this  very  question;  I  therefore  consider  it  as  an  open  one.     No 
sale  ever  has  been  declared  void,  in  ejectment  against  a  purchaser 
bona  fide,  for  any  of  the  alleged  irregularities,  or  because  the 
decree  of  the  court  was  founded  on  a  mistake.      The  case    of 
Larrimer  v.  Erwin  was  at  Nisi  Prius,  and  the  report  of  that  case 
warns  us  against  confiding  in  these  decisions.     I  have  a  proper 
respect  for  judicial  decisions  where  it  is  clearly  ascertained  what 
they  are,   but  where  they  depend  on  memory  or  such  indistinct 
evidence  as  to  leave  it  doubtful,  they  have  with  me  little  weight, 
when  they  are  at  variance  with  the  soundest  principles  of  policy 
and  justice.     The  chief  justice  cited  it  in  Messenger  v.  Kintner, 
and,  as  afterwards  explained  by  him,  in  Huckle  and  Wife,  v. 
Phillips,   2  Serg.  #  Rawle,  7,    the  court  did  not  rely  solely  on 
the  non-settlement  of  the  accounts,  but  on  the  circumstances,  par- 
ticularly on  this,  that  before  the  purchaser  had  paid  his  money, 
the  administrator  had  settled  his  account,  by  which  it  appeared, 
there  was  a  surplus  in  his  hands  after  payment  of  all  debts;  and 
Mr.  justice  YEATES  treats  that  case  with  little  regard.  He  says,  in 
Snyder  v.  Snyder,  6  Binn.  497,  *  if  that  decision  were,  that  a  sale 
was  void,  merely  because  an  administration  account  had  not  been 
settled,  he  could  not  assent  to  it     Nineteen  out  of  twenty  sales 
would  be  rendered  void,  should  the  doctrine  be  established.'    And 
with  strong  emphasis  he  asserts,   "  that  the  decree  of  an  Orphans' 
Court,  in  a  case  within  its  jurisdiction,  is  reversible  on  appeal, 
and  not  collaterally  in  another  suit."     In  Messenger  v.  Kintner, 
the  court  did  inquire  into  the  proceedings  of  the  Orphans'  Court, 
because  there  they  consid«red  the  decree  as  a  mere  nullity  on  its 
face.  It  purported  to  be  the  partition  and  valuation  of  a  man's  lands; 
it  was  a  proceeding  against  his  estate,  and  not  the  estate  of  his 
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lather,  in  which  he  was  alleged  to  be  bound  by  proceedings  un- 
sanctioned  by  law  or  justice,  where  neither  he,  nor  his  guardian,  or 
next  friend  was  a  party;  it  was  all  curam  non  judice,  and  tainted 
with  fraud,  which  would  vitiate  the  most  solemn  acts.  I  do  not 
quarrel  with  this  decision — it  does  not  come  in  my  way.  When  the 
decree  in  Fullerton's  Case,  at  NisiPrius,  at  Chambersburg,  was 
assailed  on  the  ground,  that  there  were  only  debts,  and  no 
younger  children,  it  was  sustained;  4  DalL  451,  4  Yeatcs  523,  and 
in  Rham  v.  North,  before  YEATES  and  SMITH,  justices,  at  Nisi 
Prius  at  llarrixbnrg,  where  the  order  required  no  return  of  sale, 
and  none  was  made,  a  sale  proved  by  parol  was  supported  ;  and 
so  in  Huckle  and  Wife,  v.  Phillips,  2  Serg.  $?  Rawle,  4,  a  decree 
of  sale  on  the  ground  of  maintenance  of  a  child  only,  was  held  good, 
although  there  were  former  sales  for  payment  of  debts ;  and  in 
Bickle  v.  Young,  3  Serg.  4"  Rawle,  234,  where  the  whole  proceed- 
ings and  sale  were  conducted  in  the  name  of  one  administrator  only, 
when  there  were  two,  and  in  Snyder  v.  Snyder,  the  same  objec- 
jection  was  made  and  did  not  prevail.  These  are  all. the  reported 
cases,  and  yet  the  purchaser  has  been  hitherto  protected  except  in 
Larrimer  v.  Irwin,  the  circumstances  of  which  are  not  stated. 
In  the  case  of  Davis  v.  Huston,  2  Yeates,  289,  the  lands  of  the  in- 
testate had  been  valued  under  a  decree  of  the  Orphans'  Court, 
and  taken  at  the  valuation  by  a  putative  daughter,  and  sold  by 
her,  and  the  purchaser  set  up  her  illegitimacy  as  a  defence  against 
the  payment  of  the  purchase  money,  and  this  defence  prevailed. 
There  was  in  Messenger  v.  Kintner,  a  proceeding  against  the 
estate  of  the  heir,  and  not  of  the  ancestor,  and  in  fact  it  was  a  con- 
troversy between  the  legitimate  and  illegitimate  child,  and  against 
such  estoppel,  we  have  seen  from  Carter's  Reports,  equity  would 
relieve.  It  is  true,  that  the  chief  justice,  in  Snyder  v.  Snyder, 
spoke  of  a  long  practice  of  inquiring  into  these  proceedings  in 
actions  of  ejectment,  acknowledging  its  inconvenience.  So  far  as 
these  irregularities  go  to  show  a  fraud,  or  to  corroborate  other 
proof  of  a  fraud  I  agree. .  Mr.  Justice  YEATES  took  a  view  of  the 
subject  which  meets  my  assent  and  approbation,  and  I  cannot 
give  his  conclusion  better  than  in  his  own  words.  "  I  consider  the 
general  remark  to  be  correct,  that  the  decrees  of  the  Orphans' 
Court,  in  a  case  within  their  jurisdiction,  is  reversible  only  on 
appeal,  and  not  collaterally  in  another  suit.  The  settled  rule  is, 
that  the  merits  of  a  judgment  can  never  be  contested  in  an  ori- 
ginal suit  either  in  law  or  equity,  2  Burr.  1009.  The  maxim  is 
de  fide  et  ojfficiojudicix  non  recipitur  qucstio.  Hard.  127.  The 
defendant  in  error  in. Messenger  v.  Kintner,  a  minor,  somewhere 
about  nine  years  of  age,  was  attempted  to  be  bound  by  proceedings 
unsanctioned  by  law  and  justice,  to  which  neither  he,  nor  his 
guardian,  or  next  friend,  were  parties  ;  it  was  res  inter  alios  acta, 
and  no  presumption  could  be  made  in  favour  of  what  was  done. 
I  assimilate  the  present  case,  to  a  sheriff 's  selling  land  which  he 
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has  taken  in  execution  by  process  of  law.     The  judgment  con- 
eludes    all    irregularities    in    the    previous   proceedings,    except 
where    the  plaintiff  in    the   execution    becomes   the    purchaser, 
Goodyer  v.  Junce,    Yelvert,  79;  but  the  sale  must  be  fair  and 
just,  uninfluenced  by  threats  or  violence.     Here  the  lands  have 
not  been  aliened  by  the  first  purchaser,  but  remain  in  his  children, 
whose  guardians  have  leased  to  the  defendant.     The  true  merits  of 
the  case  rest  on  the   honesty  and  fairness  of  the  public  sale,  and 
may  be  fully  contested  in  the  present  suit."     6  Binn.  499.     It 
gives  me  additional  confidence  in  the  opinion  I  have  formed,  to  find 
the  chief  justice  in   considering  the  question  again,   in  Selin  v. 
Snyder,  1  Serg.  fy  Rawle,  166,  which  was  the  same  as  Snyderv. 
Snyder,  new  parties  being  added,  declaring,   "that  the  Orphans' 
Court  were  acting  within  their  jurisdiction.     They  had  power  to 
receive  arid  grant  the  order  for  the  sale  of  John  Snyder's  estate, 
and  therefore  what  is  averred  on  the  record  cannot  be  contradicted. 
The  sale  may  be  avoided  if  unfairly  made,  but  the  assertion  in  the 
record,  that  the  parties  appeared  in  court,  must  be  taken  to  be  an 
absolute  verity."     "  The  purchaser  is  bound  to  look  to  the  juris- 
diction of  the  Orphans'  Court,  and,  in  some  instances,  the  validity 
of  the  proceedings  has  been  contested  in  the  courts  of  common  law. 
But  the  truth  of  the  records  concerning  matters  within  their  juris- 
diction cannot  be  disputed."     And  again,  in  the  Supreme  Court  at 
Philadelphia,  in  December  last,  in  Kennedy  v.  Wachsmuth,  he, 
repeated  this  well  settled  principle.     The  court  has  here  decided, 
that  there  were  debts,  and  children  to  support,  and  no  personal  es- 
tate to  pay  the  debts,  and  support  the  children,  and  on  that  state 
of  adjudged  facts  they  decree  a  sale.     Beyond  the  decree,  the  pur- 
chaser is  not  bound  to  look.     The  inquiries  upon  an  ejectment  are: 
Was  there  an  administrator,  and  order  to  sell,  such  as  would  au- 
thorize the  administrator  to  make  sale;  was  the  sale  fair?     The  ir- 
regularities or  mistake  of  facts  after  sale  confirmed,  money  paid, 
conveyance  executed,  possession  for  twenty  years,  improvements 
of  twenty  times  the  value  of  the  property,,  fair  purchasers  deriving 
the  title  by  subsequent  conveyances,  cannot  affect  the  purchasers. 
These  objections,   on  the  return  of  the  sale,  might  and  probably 
would  have  been  sustained  by  the  Orphans'  Court  ;  but  these  and 
all  the  other  errors  noticed  by  the  counsel  of  the  plaintiff  in  error, 
ought  not  to  overturn  these  fair  and  honest  proceedings  and  sales. 
I  have  not  concluded  it  necessary  to  go  into  detail  on  the  various 
errors  assigned.    The  present  opinion  in  its  general  scope  embraces 
the  whole  of  them,  and  though  there  may  be  some  abstract  opinions 
of  the  court,  to  which  I  cannot  accede,  yet,  as  in  the  main  the 
charge  is  right,  there  can  be  no  reason  for  reversing  the  judgment. 
If  there  were  irregularities  as  to  the  advertisement,  that  was  error 
of  judgment  of  the  administrators.     Where  there  was  no  fraud  in- 
tended, and  where  the  proceedings  were  intended  to  be  fair  and 
regular,  they  ought  not,  after  the  confirmation  by  the  Orphans' 
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Court,  and  so  long  an  acquiescence,  to  be  overthrown,  to  the  injury 
of  subsequent  bona  fide  purchasers. 

It  was  insisted  that  whatever  might  be  the  fate  of  the  first  sr\le, 
the  second  was  clearly  void.  I  cannot  distinguish  them.  The 
act  of  1794,  under  which  they  were  made,  provides  that  the  Or- 
phans' Court  may  from  time  to  time  order  sales,  for  payment  of 
debts,  maintaining  the  children,  and  improving  the  residue.  The 
purpose  is  joint ;  if  the  first  does  not  produce  a  sufficient  sum  for 
all  the  purposes,  the  order  may  be  renewed  until  all  the  purposes 
are  satisfied;  all  will  be  considered  as  one  transaction,  and  this  was 
decided  in  Huckle  and  Wife,  v.  Phillips. 

The  doctrine  I  advance  is,  that  where  there  is  a  direct  sentence 
on  the  very  point,  such  is  to  be  received  as  conclusive  evidence, 
not  to  be  impeached  from  within,  but  like  all  other  acts  of  the 
highest  judicial  authority  is  impeachable  from  without;  and  though 
it  is  not  permitted  to  show  that  the  court  was  mistaken  in  the 
original  action,  it  may  be  shown  that  they  were  misled  by  some 
collusive  act  between  the  parties;  and  this  was  decided  by  the 
opinion  of  all  the  judges  in  England,  in  the  duchess  of  Kingston's 
trial  in  the  house  of  Lords.  9  State  Trials,  268.  Collusion  being 
a  matter  extrinsic  of  the  cause,  may  be  gone  into  by  a  stranger  and 
tried  by  a  jury.  It  might  be  here  inquired  into,  whether  there  was 
collusion  between  the  administrators  and  the  first  purchasers  in 
obtaining  this  decree;  but  that  is  not  pretended.  There  is  a  common 
mistake  of  all,  at  least  of  one  of  the  administrators,  of  the  court, 
mid  of  the  purchasers — a  mistake  arising  out  of  an  unknown  fact 
which  took  place  in  a  foreign  country.  A  man  is  chargeable  for 
goods  sold  to  a  woman,  whom  he  represents  as  his  wife,  though 
they  are  not  in  fact  married. 

One  more  authority  I  add,  Commonwealth  v.  Greemoood  Turn- 
pike Co.  1  Cont.  R.  1.  7.  TURNBULL,  justice,  in  delivering  the 
opinion  of  the  court,  said,  "  a  judgment,  decree,  sentence  or  order, 
passed,  by  a  competent  jurisdiction,  which  creates  or  changes  a 
title  or  any  interest  in  estate,  real  or  personal,  or  which  settles  and 
determines  a  contested  right  or  fixes  a  duty  on  one  of  the  parties 
litigant,  is  not  only  final  as  to  the  parties  themselves  and  all  claim- 
ing under  them,  but  furnishes  conclusive  evidence  to  all  mankind, 
that  the  right,  interest,  or  duty,  belongs  to  the  party  in  whom  the 
court  adjudged  it."  The  Orphans'  Court  had  authority  to  direct 
the  administrators  to  mortgage  for  payment  of  debts,  and  support 
of  children,  not  exceeding  one  third  the  value  of  the  estate.  Now, 
if  instead  of  a  sale,  money  had  been  taken  upon  mortgage,  fairly 
applied  by  the  administrators,  could  it  be  endured,  that  the  mort- 
gagee should  lose  his  money,  advanced  on  the  faith  of  a  decree  to 
which  all  are  bound  to  give  credit,  because  it  afterwards  turned 
out  in  point  of  fact,  that  the  intestate  had  a  wife  in  Ireland,  and 
his  children  were  illegitimate,  and  that,  though  there  were  debts 
to  pay,  of  the  intestate?  No  honest  and  intelligent  man,  lawyer  or 
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layman,  would  hesitate  to  give  an  answer;  that  answer  would  be, 
ju'stice  forbids  this.  If  it  were  not  that  some  former  decisions,  at 
Nisi  Prius,  had  mutilated  the  uniformity  of  the  law,  relating  to 
decrees  for  sale, — sales  executed,  and  confirmed  by  the  court, 
would  be  sustained,  according  to  the  universal  rule  governing  the 
sentences  of  every  court  of  record,  when  acting  within  its  juris- 
diction. The  determination  of  this  court,  in  the  recent  case  of 
Selin  v.Snyder,  has  restored  the  law,  by  declaring,  that  testimony 
shall  not  be  received  to  contradict  the  record.  The  error  assigned 
was  not  a  mere  formality,  but  a  vital  objection,  a  charge  that  the  pro- 
ceedings were  conducted  against  the  consent  of  the  administratrix, 
the  mother  of  the  children  of  John  Snyder.  It  is  impossible  to 
distinguish;  the  cases  in  principle  are  the  same,  for  if  it  were  per- 
mitted to  falsify  in  uno,  it  would  be  permitted  to  falsify  in  omnibus. 
The  strongest  possible  case  is  that  cited  in  10  Vin.  Tit.  Record  C. 
pi.  2.  from  JBr.  JE.pl.  78.  "Record  of  outlawry  of  divers  persons, 
was  certified  in  the  exchequer,  among  whom,  one  was  certified 
outlawed,  and  was  not  outlawed,  and  that  his  goods  forfeited,  were 
in  the  hands  of  /.  N.  and  upon  process  made  against  him,  he  came 
and  said  he  was  not  outlawed  ;  and  parcel  of  the  record  came  by 
chancery,  out  of  B.  R.  into  the  exchequer;  and  GREEN,  justice  of 
B.  R.  came  into  the  exchequer,  and  said  he  was  not  outlawed, 
but  that  it  was  misprision  of  the  clerk.  Skipwith  said,  Though 
all  the  justices  would  record  the  contrary,  they  shall  not  be 
credited,  when  we  have  recorded  that  he  is  outlawed.  Quere: 
What  remedy  is  for  the  party  ?  It  seems  it  is  by  writ  of 
error,  inasmuch  as  there  is  no  original  against  him,  but  only 
record  of  outlawry  without  original.  Br.  Record  pi.  49.  And  in 
the  same  book,  pi.  4.  cites  Br.  Err.  pi.  78,  it  is  said,  the  diversity 
is  this,  that  a  man  may  assign  error  on  a  thing  separate  or  out  of 
the  record,  but  he  cannot  falsify  it."  The  decision  in  Selin  v. 
Snyder,  impresses  the  decree  with  the  seal  of  inviolability,  where 
a  fair  and  bond  fide  purchaser  claims  under  it,  where  it  was  a  duty 
for  the  court  to  decree  and  where  the  decree  states  such  facts,  as 
give  the  court  authority  to  make  the  order  of  sale.  Cases  of  indi- 
vidual hardship  may  arise  from  adhering  to  this  principle,  but  the 
old  maxim  of  law  is,  that  a  private  mischief  shall  be  rather  suffer- 
ed, than  a  public  inconvenience,  and  this  is  applied  to  all  public 
sanctions  in  government  and  legislation,  and  it  never  can  be  more 
safely  applied,  than  to  the  sanction  of  judicial  sales  ;  and  if  these 
purchases  are  not  protected,  but  remain  open  to  inquiries  as  to 
the  regularity  and  exactness  of  the  proceedings  of  this  tribunal, 
this  useful  power  will  be  disused,  and,  in  time,  abolished.  I  have 
stated  what  I  conceive  to  be  the  legal  and  fundamental  rules  of 
property,  and  if  the  question  was  to  be  decided,  by  appeal,  to 
plain  common  sense,  its  verdict  would  be  the  same  as  the  judg- 
ment of  the  law.  On  the  view  I  have  taken  of  this  case,  I  have 
not  thought  it  necessary  to  dwell  much  on  the  minor  objections; 
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they  are  absorbed  in  the  great  question;  the  final  decision  of  the 
cause  rests  on  that,  and  it  is  of  consequence  it  should  so  rest. 
All  others  sink  into   insignificance,  but  the  great  question  of  the 
conclusiveness  of  these  decrees  for  sale  by  order  of  the  Orphans' 
Court,  required  an  unequivocal  determination.    It  is  one  on  which 
the  title  to  so  many  estates  depends,  that  it  could  not  without  great 
mischief  and  inconvenience  be  postponed,  and  it  would  be  un- 
worthy to  evade  it;  it  is  on  that  ground  also  I  wish  to  be  dis- 
tinctly understood  that  the  judgment  is  affirmed.     I  consider  the 
rule  as  one  of  the  indelible  land  marks  of  property,  invariably 
established  by  the  well-weighed  policy  of  the  law,  and  has  stood 
the  test  of  ages,  founded  on  the  great  principle  of  public  conve- 
nience,  and  necessity,  and  ought  not  to  be  shaken  by  any  acci- 
dental mischief  to  an  individual,  which  occasionally  will    occur 
from  every  general  rule.     This,  like  other  general  principles,  may 
produce  disadvantages  unjustly  to  an  individual,  but  it  is  on  this 
condition  that  general  rules  are  adopted ;  partial  inconvenience  is 
the  inevitable  consequence,  but  the  production  of  general  good 
authorizes  the  establishment;  *  partial  evil  is  universal  good.'  But 
the  hardship,  if  considerations  of  hardship,  ought  ever  to  mingle 
in  the  administration  of  justice,  would  fall  on  the   defendants. 
The  Irish  heirs  never  dreamed  of  this  inheritance,  it  was  to  them 
totally  unexpected,   they  never  calculated  or  acted  upon  it  as  a 
right  which  might  descend  on  them,  it  was  a  mere  windfall,  as 
little  looked  for,  as  the  descent  of  the  imperial  crown  on  their 
heads,  and  as  much  a  surprise;  to  them  it  would  be  no  disappoint- 
ment    But  the  defendants  have  laid  out  the  labour  of  their  lives 
upon  it,  have  looked  up  to  it  as  their  support  during  life,  and  a  pro- 
vision  for  their  children  on  their  death;  they  have  considered  it 
as  their  own  ;  all  their  plans  and  habits  of  life  have  been  formed 
in  the  full  belief  of  enjoying  that  which  they  had  fairly  acquired 
on  the  faith  of  a  judgment  of  a  court  having  authority.     And,  as  it 
respects  the  present  plaintiff,  what  grievance  has  he  to  complain 
of,  except  the  baffled  expectation  of  an  iniquitous  speculation,  and 
except  that  he  is  not  suffered  to  sell  the  very  hands  that  fed  him, 
and  is  disappointed  in  the  premium  he  expected  from  stigmatizing 
publicly  his  mother,  and  defiling  his  own  nest?   It  maintained  and 
educated  him,  it  supported  his  mother  and  sister;  and  the  reserved 
part  of  the  lot,  rendered  valuable  by  the  money  of  the  defendants, 
he  still  enjoys — he  holds  the  worth  of  his  money.     One  thing  is 
very  plain,  that,  either  the  real  value  was  concealed  from  the  Irish 
heirs,  or  they,  from  a  sense  of  justice  to  the  purchasers,  or  huma- 
nity to  the  plaintiff,  parted  with  it  for  its  value  as  it  stood  at  the 
death  of  the  intestate.   If  the  state  of  improvements  had  been  com- 
municated to  them,  then  they  conveyed  to  him  as  the  natural  heir, 
or  as  trustee  for  the  purchasers.    Considerations  of  hardship  are  of 
little  value  ;  courts  of  justice  do  not  sit  to  inquire  how  the  loss  of 
property  may  press  on  this  individual,  or  that,  who  lias  held  ff. 


440  SUPREME  COURT.  [Pittsburg, 

(M'Pherson  v.  Cunliff  and  others.) 

without  title.  The  usual  subject  of  consideration  for  the  court,  is, 
whether  it  has  been  held  without  title,  and  if  they  find  that  it  has, 
to  restore  it  without  delay,  to  the  right  owner.  There  is  nothing 
of  conscience  in  his  claim,  and  the  law  is  against  him. 

This  opinion  I  have  formed  after  long  and  repeated  considera- 
tion. I  have  explained  the  ground  of  it  I  fear,  with  too  much  pro- 
lixity, and  perhaps,  have  repeated  too  often  the  same  thing,  but 
public  duty  required  a  deep  investigation,  and  full  explanation  of 
the  subject.  The  justice  of  the  case  is  so  clearly  with  the  de- 
fendants, that  it  would  be  incumbent  on  the  plaintiff,  who  wishes 
to  establish  a  rule  contrary  to  justice  and  equity,  to  produce  some 
well-established  authority,  showing,  that  there  is  an  inflexible  rule 
of  law,  in  opposition  to  justice.  He  has  failed  to  do  this,  for  the  in- 
variable rules  of  law,  and  the  justice  and  equity  of  the  particular 
case,  are  in  exact  and  bappy  conformity. 

Judgment  affirmed. 

Since  the  opinion  was  drawn  up,  I  find  in  1  Vol.  of  the  Reports 
of  Nott  fy  M'Cord,  of  Cases  in  the  Constitutional  Court  of  South 
Carolina,  329,  that  the  decree  of  the  court  of  ordinary,  revoking 
the  probate  of  a  will,  was  held  to  be  the  judicial  act  of  a  court  pos- 
sessing jurisdiction  over  the  subject  matter  of  dispute.  And  the 
law  holds  the  exercise  of  this  right  so  sacred,  that  no  evidence 
will  be  permitted  to  contradict  it  in  relation  to  the  subject  in  dis- 
pute, so  long  as  it  remains  unreversed  by  the  superior  tribunal;  and 
this  Qan  only  be  done  by  appeal  to  the  Common  Pleas,  according  to 
the  act  of  assembly.  And  in  Waters  v.  Woodward,  same  page,  an 
existing  judgment  or  decree  of  a  chancery  court,  upon  a  matter 
within  its  jurisdiction  is  conclusive  of  the  right  of  the  parties  in 
any  other  court  of  concurrent  jurisdiction  ;  nor  do  the  decrees  of  a 
court  of  equity  form  any  exception  to  the  general  rule.  Sitting  in 
a  court  of  law,  judges  are  not  at  liberty  to  enter  into  the  examina- 
tion of  the  justice  or  injustice  of  the  decree  of  a  court  of  competent 
jurisdiction.  Unless  it  comes  before  them  on  a  writ  of  error  or 
'appeal,  it  must  stand  until  reversed  by  a  court  of  competent  autho- 
rity to  review  it  In  Scott  v.  Hancock,  13  Mass.  162.  under  a 
similar  proceeding,  JACKSON,  justice,  said,  "  these  orders  of  sale  by 
administrators  affect  the  inheritance,  and  if  we  should  order  the  sale 
as  prayed  for,  by  the  administrator,  we  should  decide  these  ques- 
tions conclusively  against  the  heirs,  who  would  be  disinherited  to 
the  extent  of  what  should  be  sold  under  the  order,  without  any  trial 
of  the  fact  by  a  jury,  and  without  any  opportunity  of  reviewing 
the  judgment  by  writ  of  review,  writ  of  error,  or  in  any  other 
manner."  The  claim  of  the  creditors  is  paramount  to  any  title 
that  could  be  acquired  after  the  death  of  the  testator.  And  in  Moers 
v.  White,  6  Johns.  Ch.  Rep.  384.  Chan.  KENT,  entirely  approves 
of  this  doctrine,  of  the  conclusiveness  of  an  order  of  sale,  and 
refers  to  Read  v.  Williams,  1  Wheat.  60,  before  cited,  and  ob- 
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serves,  that  the  validity  of  tlie  order  of  sale  was  not  questioned, 
because  it  was  the  order  of  a  competent  court  of  peculiar  and  ex- 
clusive jurisdiction;  and  it  was  an  extraordinary  and  monstrous 
case.  Letters  of  administration  were  granted  after  the  lapse  of  28 
years,  and  the  right  to  sell,  after  the  lapse  of  31  years  from  the 
death  of  the  intestate,  yet  the  decree  of  the  court  being  res  judi- 
cata,  it  could  not  be  questioned  in  a  collateral  action.  Thus,  we  see 
how  the  question  stands  by  the  law  of  England,  and  our  sister 
states,  New  York,  Connecticut,  Massachusetts,  and  South  Caro- 
lina. The  extent  of  real  property,  that  must  be  in  the  course  of 
20  years,  transmitted  by  this  mode  of  sale  is  immense,  and  the 
number  of  persons,  through  whom  that  property  passes  is  incon- 
ceivable. Can  it  be  then,  that  a  matter  decided  by  the  Orphans' 
Court,  a  court  of  peculiar  jurisdiction,  shall  be  controverted  at  the 
end  of  any  given  period,  and  that  a  latent  claim,  which  no  man  of 
intelligence  could  foresee — known  to  no  one,  or  if  known,  con- 
cealed, should  be  put  in  operation  by  an  heir,  and  sweep  away 
the  labours  of  a  life-time,  and  that  because  the  tribunal  appointed 
by  the  law  to  decide,  had  erroneously  found  a  fact  on  prima  facie 
evidence,  as  the  cohabitation  here  was,  and  then  without  notice, 
or  the  means  of  notice,  the  decree  of  the  court  should  be  disputed 
after  such  long  possession  ? 

As  the  doctrine  of  the  law,  I  hope  I  have  satisfactorily  shown  it 
shall  not. 

TILGHMAN,  C.  J.  was  absent,  in  consequence  of  sickness. 
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REED  and  another  against  The  COMMONWEALTH. 

IN   ERROR. 

An  administrator  and  his  surely  are  not  liable,  on  their  bond,  for  the  act  of  the 
former,  in  confessing  a  judgment,  on  which  the  real  estate  of  the  intestate  is 
sold,  and  applied  to  the  payment  of  debts  which  are  posterior  in  order  to  those 
which  would  have  been  paid,  had  the  property  been  brought  into  a  course  oi  ad- 
ministration. 

THIS  was  a  writ  of  error  to  the  Court  of  Common  Pleas  of  West- 
moreland county,  in  an  action  of  debt  on  an  administration  bond, 
entered  into  by  John  Heed,  administrator  of  James  Peed,  deceased, 
and  David  Marchand,  his  surety.  Judgment  was  given  against 
the  defendants  in  the  court  below,  to  whose  opinion  many  excep- 
tions were  here  taken,  and  argued  by  Alexander,  for  the  plaintiffs 
in  error,  and  by  Coulter  and  Foster,  for  the  defendant  in  error. 
As,  however,  the  decision  of  this  court  is  confined  to  a  single 
point,  the  case  will  be  sufficiently  understood  by  the  insertion  of  its 
opinion,  which  was  delivered  by 

VOL.  xi.  8  K 
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GIBSON,  J.  Most  of  the  points  which  have  been  made  in  this 
cause  have  so  little  to  do  with  the  merits,  that  I  shall  confine  the 
opinion  of  the  court  to  the  only  one  which  goes  to  the  root  of  the 
liability  of  the  defendants  below. 

The  action  is  brought  on  an  administration  bond,  given  by  an 
administrator  and  his  surety;  and  the  breach  of  the  condition,  as 
assigned,  is  a  devastavit,  by  paying  debts  out  of  their  order.  It 
was  admitted  at  the  trial,  that  the  administrator  had  paid,  in  dis- 
charge of  debts  in  their  proper  order,  a  considerable  sum  over  and 
above  the  amount  of  the  personal  estate;  and  that  there  had  been  a 
devastavit  of  the  personal  assets  was  not  pretended.  It  appeared, 
however,  that  the  intestate  was  indebted  at  his  death  in  a  large 
sum  to  the  Westmoreland  Bank,  on  three  promissory  notes,  for 
which  the  administrator  was  personally  liable  as  an  indorser ;  and 
for  these,  he  confessed  two  judgments,  (specially  saving  his  own 
personal  liability,)  on  which  the  real  estate  of  the  intestate  was 
sold,  and  the  proceeds  were  paid  over  to  the  bank,  which  would 
have  received  nothing  if  this  part  of  the  estate  had  been  brought 
into  a  course  of  administration,  and  applied  to  the  payment  of  the 
debts  in  their  order.  It  will,  therefore,  be  perceived,  that  the 
point  for  consideration  is,  the  liability  of  an  administrator  and  his 
surety  on  their  bond,  for  the  act  of  the  former,  in  confessing  a  judg- 
ment, on  which  the  real  estate  of  the  intestate  is  sold,  and  applied 
to  the  payment  of  debts  which  are  posterior  in  order  to  those  which 
would  have  been  paid,  had  the  property  been  brought  into  a  course 
of  administration. 

At  the  common  law,  there  is  a  plain  and  a  substantial  distinc- 
tion between  assets  in  the  hands  of  the  executor,  and  assets  in  the 
hands  of  the  heir.  The  first  consist  of  all  the  chattels  of  which  the 
testator  died  possessed,. whether  real  or  personal;  the  second  con- 
sist of  the  lands,  and  other  real  estate,  in  respect  of  which  the  heir 
is,  in  particular  cases,  liable  for  the  debt  of  his  ancestor,  but  liable 
only  where  the  lands  have  been  expressly  charged  by  the  ancestor, 
and  then  the  remedy  is  by  action  against  the  heir,  without  having 
recourse  in  any  shape  to  the  executor.  In  Pennsylvania,  lands 
are,  in  all  cases  without  distinction,  assets  for  the  payment  of  debts; 
and  the  remedy,  instead  of  being  against  the  heir,  is  exclusively 
against  the  executor;  under  a  judgment  against  whom  the  lands  are 
levied  and  sold,  just  as  if  they  were  in  the  hands  of  the  executor; 
but  they  arc  nevertheless  still  assets  in  the  hands  of  the  heir.  The 
plea  of  plene  administravit  is  as  fully  made  out  here  as  in  Eng- 
land, by  proof  that  the  executor  has  administered  all  the  personal 
assets;  and  where  that  plea  is  found  against  the  plaintiff,  he  may, 
nevertheless,  take  judgment  against  the  land  as  of  course,  being  a 
-  matter  with  which  the  executor  has  nothing  to  do.  This  would 
show  conclusively  (if  anything  were  wanting  to  show  it,)  that  the 
real  estate  is  not,  in  the  first  instance,  under  the  control  of  the  ex- 
ecutor. He  is  not  entitled  to  the  possession  of  it ;  he  cannot  be 
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charged  with  it,  or  the  profits  of  it  ia  the  inventory,  or  in  the  set- 
tlement of  his  administration  account;  he  is  not  entitled  to  a  credit 
for  money  laid  out  in  improving  it,  or  keeping  it  in  repair;  nor  is 
he  liable  for  permissive  waste  in  respect  of  it;  in  short,  it  does  not 
concern  him  in  any  way  whatever.  Now,  at  the  common  law,  no- 
thing is  assets  in  the  hands  of  an  administrator  that  would  not  be 
equally  so  in  the  hands  of  an  executor.  How  far  then  has  this  been 
altered  by  our  Acts  of  Assembly?  The  bond  directed  to  be  given 
by  the  Act  of  the  17th  of  April,  1794,  is  nearly  word  for  word  the 
same  as  that  which,  in  England,  is  required  by  the  21  H.  3.  c.  3. 
and  the  22  &  23  Car.  2.  c.  10.;  being  conditioned  for  the  making  of 
a  true  and  perfect  inventory  of  the  goods,  chattels,  and  credits  which 
shall  come  to  the  hands,  possession,  or  knowledge  of  the  administra- 
tor, or  of  any  person  for  him;  for  exhibiting  the  same  into  the  regis- 
ter's office  before  a  day  certain;  for  well  and  truly  administering  ac- 
cording to  law,  the  same  goods,  chattels,  and  credits,  and  all  other 
the  goods,  chattels,  and  credits  of  the  deceased  at  the  time  of  his 
death,\\\\\c\i  at  anytime  after  shall  come  to  the  hands  or  possession  of 
the  said  administrator,  or  into  the  hands  or  possession  of  any  person 
for  him ;  for  making  a  just  and  true  account  of  his  administration  by  a 
day  certain;  for  paying  to  such  persons  respectively  as  the  Orphans' 
Court  by  its  decree  may  appoint,  all  the  residue  of  the  said  goods, 
chattels,  and  credits,  after  the  allowance  of  the  administration  ac- 
count by  the  same  court;  and  lastly  for  rendering  the  letters  of  ad- 
ministration unto  the  Orphans'  Court  on  probate  of  a  will  by  the 
deceased,  in  case  any  such  should  appear.  At  the  time  then  when 
the  form  of  the  bond  on  which  this  suit  is  brought  was  directed,  it 
\vas  supposed  that  the  administrators  would  have  nothing  to  do 
with  the  real  assets,  except  in  the  particular  case  of  money  raised 
by  sale  or  mortgage  of  the  real  estate  under  a  decree  of  the  Orphans' 
Court  to  supply  a  deficiency  of  the  personal  assets  for  payment  of 
debts,  and  the  maintenance  of  children,  as  pointed  out  in  the  nine- 
teenth section  of  the  same  act:  and  the  universal  understanding  as 
to  this,  is  shown  by  the  supplementary  act  of  the  26th  March, 
1808,  which  requires  a  separate  and  distinct  security  to  be  given 
for  the  administration  of  money  thus  raised;  and  it  is  clear,  there- 
fore, that  the  legislature  thought  the  original  act  did  not  extend  to 
it.  It  would  be  a  strange  construction  then,  which  should  declare 
the  administration  bond  to  be  a  security  where  the  real  assets  are 
only  consequentially  affected  by  the  act  of  the  administrator,  and 
to  be  no  security  where  those  assets  are  brought  within  the  imme- 
diate contract  There  is  only  one  other  case  in  which  an  adminis- 
trator can  have  the  administration  of  real  assets;  and  that  arises, 
where  the  lands  have  been  sold  on  an  execution  for  a  sum  more 
than  sufficient  to  satisfy  the  liens;  in  which  case  the  surplus  is  dc- 
niandable  by  the  administrator  for  payment  of  the  other  debts 
where  there  are  any:  and  this  case  seems  not  to  have  occurred  to 
the  legislature  as  one  requiring  provision,  for  by  using  the  words 
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of  the  English  statutes,  they  seem  to  have  restrained  the  security 
of  the  bond,  to  the  administration  of  "the  goods,  chattels,  and 
credits  of  the  said  deceased  at  the  time  of  his  death."  Now  I  ap- 
prehend it  to  be  impossible  by  any  equitable  construction,  to  stretch 
the  words  beyond  the  letter  against  a  surety  who  knew  the  exact 
extent  of  the  responsibility  which  he  contracted,  according  to  the 
letter  of  his  obligation,  and  who  could  know  it  by  no  diligence,  pro- 
vided it  were  to  be  measured  by  any  other  standard  than  the  letter. 
To  the  case  of  a  sale  by  decree  of  the  Orphans'  Court,  they  un- 
doubtedly cannot;  for  the  legislature  has  by  subsequent  enactment, 
declared  exactly  what  it  meant;  and  this  subsequent  enactment  was 
doubtless  produced  by  the  actual  state  of  the  practice  under  theori- 
ginal  act,  as  settled  by  the  common  opinion  of  the  profession. 
,  This  then  being  the  nature  of  real  assets  in  Pennsylvania,  and 
the  mode  of  getting  at  them  as  they  exist  in  the  hands  of  the  heir, 
and  also  the  extent  of  the  security  afforded  by  an  administration 
bond, — on  what  ground  is  it  to  be  supposed  that  the  confession  of 
a  judgment  on  which  the  land  is  afterwards  sold,  and  the  price  ap- 
plied to  the  payment  of  a  debt  out  of  its  order,  is  a  forfeiture  of  the 
penalty?  That  the  confession  is  voluntary,  cannot,  if  the  debt  be 
a  just  one,  vary  the  legal  consequences  of  the  act,  as  the  adminis- 
trator could  not  by  a  resort  to  fair  means,  prevent  a  judgment  from 
being  rendered  adversely:  he  could  but  plead  plene  administravitj 
and  that  being  found  for  him,  the  adverse  party  would  have  aright 
to  call  for  a  judgment  de  terris.  I  think  it  clear  then  that  those 
who  prosecute  this  suit  in  the  name  of  the  Commonwealth,  have 
no  remedy  on  the  administration  bond.  Whether  they  have  any 
other  remedy,  I  pretend  not  to  determine.  One  remedy  they  un- 
doubtedly had,  but  of  which  they  neglected  to  avail  themselves  at 
the  proper  season.  An  application  to  the  Common  Pleas  at  the  re- 
turn of  the  execution  \\  ould  have  produced  a  detention  of  the  money 
in  court,  till  judgments  de  terris  should  have  been  obtained  by  the 
other  creditors,  in  case  they  had  not  been  obtained  before;  after 
which  it  would  have  been  distributed  according  to  the  grade 
of  the  several  debts,  as  established  by  the  act  of  assembly.  But 
the  matter  in  hand  is,  not  whether  they  have  any,  or  what  remedy, 
but  whether  they  can  for  this  cause,  maintain  an  action  on  the  ad- 
ministration bond;  and  the  court  below  having  put  the  case  to  the 
jury,  as  if  the  real  estate  were  personal  assets,  and 'therefore  within 
the  security  of  the  bond,  fell  into  an  error  which  is  fatal  to  the 
judgment. 

Judgment  reversed. 

TJLGHMAN,  C.  J.  who  was  absent  in  consequence  of  indisposi- 
tion, gave  no  opinion. 
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EDGAR  against  BOIES. 


IN   ERROR. 

Error  in  the  trial  of  an  immaterial  part  of  an  issue,  is  no  cause  for  the  reversal  of  a 
judgment. 

Where,  therefore,  the  plaintiff  was  bound  by  articles  of  agreement,  to  tender  a 
conveyance  on  a  certain  day,  OR  to  give  security  to  make  such  a  conveyance  at  a 
future  day,  and  he  has  done  the  latter,  it  is  a  fulfilment  of  his  contract ;  and  if  tho 
court  below  erroneously  admit  evidence  to  prove  a  tender  of  a  deed  on  a  day 
subsequent  to  that  agreed  upon,  it  cannot  be  assigned  for  error. 

If  a  day  be  appointed  for  the  payment  of  money,  or  part  of  it,  or  for  the  doing  of 
any  other  act  or  thing,  and  the  day  must  or  may  happen  before  the  thing  is  to 
be  performed,  which  is  the  consideration  for  which  the  money  is  to  be  paid,  or 
other  act  done,  an  action  may  be  maintained  for  the  money,  or  the  non-perform- 
ance of  such  other  act,  before  the  performance  of  the  act,  which  was  the  consi- 
deration of  that,  for  which  suit  is  brought. 

If  the  defendant  traverse  the  averment  of  a  tender  of  a  deed  on  a  day  different 
from  that  on  which  the  plaintiff  covenanted  to  make  it,  he  cannot  object  to  evi- 
dence in  support  of  such  averment,  on  the  ground  that  it  does  not  show  a  tender 
at  the  time  agreed  upon. 

The  admission  of  incompetent  evidence,  which  can  prejudice  no  one,  cannot  be 
be  assigned  for  error. 

In  an  action  for  the  non-delivery  of  a  quantity  of  whiskey  on  a  particular  day,  ac- 
cording to  contract,  the  enhancement  of  the  price  of  the  article  by  the  operation 
of  excise  laws  passed  subsequently  to  the  contract,  does  not  affect  the  quantum 
of  damages 

IN  the  Court  of  Common  Pleas  of  Beaver  county,  to  which  this 
was  a  writ  of  error,  the  case  was  thus: 

By  articles  of  agreement  dated  19th  May,  1812,  as  appeared  by 
the  declaration,  Boies  the  plaintiff  below,  sold  to  Edgar  the  de- 
fendant, for  the  sum  of  1,900  dollars,  a  tract  of  land,  on  which 
mills  and  other  buildings  were  erected,  and  agreed  to  give  him  im- 
mediate possession  of  the  mills,  and  every  thing  directly  appertain- 
ing to  them,  as  well  as  of  a  certain  house  on  the  premises,  with  li- 
berty to  cut  timber,  to  repair  the  mills,  and  the  dam;  and  further 
covenanted  to  give  possession  of  the  rest  of  the  premises  on  the  1st 
of  May,  1813,  as  well  as  to  make  a  sufficient  conveyance  on  or 
before  that  day,  or  in  its  stead,  to  give  good  security  to  make  it 
on  the  1st  of  May,  1815.  In  consideration  of  these  covenants, 
the  defendant  covenanted  to  pay  the  said  sum  of  1,900  dollars  in 
annual  instalments  of  200  dollars,  and  500  gallons  of  whiskey,  on 
the  1st  of  May,  in  each  of  the  years  1813,  1814,  1815,  and  1816, 
and  150  dollars,  and  375  gallons  of  whiskey,  on  the  1st  of  May, 
1817.  The  plaintiff  averred  that  he  had  given  possession  accord- 
ing to  the  articles,  which  had  been  accepted  by  the  defendant,  and 
that  on  the  6th  of  May,  1813,  he  had  with  good  security,  execu- 
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ted  a  bond,  conditioned  to  convey  a  good  title  on  the  1st  of  May, 
1815,  which  bond  was  accepted  by  the  defendant,  and  that  on  the 
24th  December,  .818,  he  had  tendered  a  sufficient  conveyance. 
He  then  assigned  breaches  in  the  covenants  to  pay  the  instalments 
respectively  as  they  become  due.  The  defendant  pleaded,  per- 
formance of  the  covenants  on  his  part,  and  traversed  the  averment 
of  performance  of  covenants  on  the  part  of  the  plaintiff;  and  on  this 
issue  the  parties  went  to  trial.  The  plaintiff  after  having  given 
in  evidence  the  articles  of  agreement,  and  the  bond  conditioned  to 
make  the  title  on  the  1st  of  May,  1815,  and  the  delivery  of  pos- 
session according  to  the  articles,  offered  to  prove  that  on  the  24th 
of  December,  1818,  (as  laid  in  the  declaration)  he  had  tendered  a 
conveyance  to  the  defendant,  who  made  no  objection  to  it,  but  did 
not  accept  it.  This  evidence  was  objected  to  by  the  counsel  for  the 
defendant,  but  admitted  by  the  court,  and  an  exception  taken  to 
their  opinion.  The  plaintiff  then  gave  in  evidence  a  patent  to  Wal- 
ter Stewart,  bearing  date  2Sth  February,  1794,  and  after  wards  of- 
fered in  evidence  a  deed  from  Waller  Stewart,  and  wife,  to  Ro- 
bert Morris,  executed  in  the  year  1794,  and  a  deed  from  Robert 
Morris,  and  wife,  to  Wilson  Hunt,  executed  in  the  year  1796. 
To  the  admission  of  these  deeds,  the  defendant's  counsel  objected, 
on  the  ground  that  they  were  not  acknowledged  in  such  a  manner 
as  to  bar  the  dower  of  the  respective  wives  of  the  grantors.  The  ob- 
jection was  overruled  by  the  court,  and  the  deeds  given  in  evidence. 

The  plaintiff,  having  given  in  evidence  an  article  of  agreement, 
executed  by  Wilson  Hunt,  and  James  Sample,  dated  April  2d, 
1799,  and  a  power  of  attorney  dated  10th  April,  1801,  from  the 
said  Wilson  Hunt,  to  the  said  James  Sample,  offered  to  prove  by 
the  testimony  of  the  said  James  Sample,  that  Hunt  had  never 
objected  to  a  contract  he  had  made,  and  had  received  the  purchase 
money  for  a  certain  tract  of  land  described  in  a  deed,  which  was 
also  offered  in  evidence,  bearing  date  28th  of  August,  1S01,  given 
by  the  said  James  Sample,  as  attorney  for  Hunt,  to  William 
Ashley,  and  Francis  Nesbit,  who  immediately  took  possession  of 
the  land  under  the  deed.  The  counsel  for  the  defendant  objected 
to  the  admission  of  this  evidence,  but  the  court  permitted  it  to  be 
0-iven,  and  sealed  another  bill  of  exceptions.  An  article  of  agree- 
ment dated  2d  of  August,  1802,  between  Francis  Nesbit,  and 
William  Espy,  was  then  offered  by  the  plaintiff,  objected  to 
by  the  defendant,  and  admitted  by  the  court,  who  likewise  admit- 
ted a  deed  offered  by  the  plaintiff,  dated  20th  pt'Qlay,  1816,  from 
William  Espy  and  wife,  to  Robert  Wiley,  and  a  deed  dated  18th 
December,  1818,  from  Robert  Wiley  and  wife,  to  James  Boies, 
notwithstanding  they  were  objected  to  by  the  defendant's  counsel, 
on  the  ground  that  they  were  not  acknowledged  in  such  a  form  as 
to  bar  the  right  of  dower. 

The  plaintiff  then  proposed  to  give  evidence  of  the  price  of  wins- 
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key  in  the  years  1814,  1815,  1816,  1817,  1818,  and  1819,  to  which 
the  defendant's  counsel  objected,  but  the  court  permitted  it  to  be 
given,  and  a  bill  of  exceptions  was  tendered  and  sealed. 

After  the  plaintiff  had  closed  his  evidence,  the  defendant  having 
previously  produced  the  several  acts  of  congress,  laying  a  duty  on 
the  distillation  of  domestic  spirits,  offered  evidence  to  prove,  that 
the  average  amount  of  the  duties  so  laid,  was  forty  cents  per  gal- 
lon. The  counsel  for  the  plaintiff  objected  to  the  evidence,  which 
the  court  refused  to  admit,  and  a  bill  of  exceptions  was  tendered  to 
their  opinion. 

At  the  close  of  the  trial,  WILKINS,  President,  delivered  to  the 
jury  the  following 

CHARGE. — The  first  question  that  presents  itself  for  your  consi- 
deration is — Has  the  plaintiff  perf-rmed  his  part  of  the  agreement? 
Upon  this  question  you  have  in  evidence  that  the  defendant  re- 
ceived and  retained  possession  of  the  estate  agreeably  to  the  con- 
tract— that  the  bond  with  security  for  making  the  title,  was  exe- 
cuted and  delivered  by  the  plaintiff,  and  accepted  by  the  defend- 
ant-.—that  a  deed  in  fee  simple  with  a  good  warranty,  was  tendered 
in  December,  1818,  to  the  defendant.  He  did  not  take  it,  but 
made  no  objections  to  it;  and  offered  an  apology  for  not  paying  the 
purchase  money  then  due;  spoke  of  his  incapacity  to  pay,  and  said 
he  would  be  down  in  two  or  three  weeks,  and  see  the  plaintiff, 
and  endeavour  to  make  some  arrangement  upon  the  subject.  The 
deed  not  having  been  made  or  tendered  upon  the  day  mentioned 
in  the  article  of  agreement,  does  not  of  itself  avoid  the  contract. 
This  circumstance  alone,  does  not  preclude  the  plaintiff  from  his 
right  to  recover.  The  strict  rule  of  law  might  defeat  the  right  of 
action;  but  equity  interposes — and  if  it  is  conscientious  that  the 
bargain  should  be  performed,  considers  the  act  as  if  it  was  done  at 
the  time  itwas  contracted  to  have  been  done — particularly  vso  in  the 
present  instance — where  the  estate  was  improved,  and  productive, 
and  the  defendant  at  this  moment  enjoys  the  possession,  and  reaps 
the  fruits  of  the  bargain.  He  never  complained  that  the  deed  was 
not  made  on  the  day  ;  and  never  indicated  a  wish  to  avoid  the  con- 
tract on  account  of  that  circumstance.  Upon  this  point,  therefore, 
I  come  to  this  conclusion,  that  although  the  time  of  making  the 
deed  is  a  material  part  of  the  contract,  yet  in  the  state  of  the  plead- 
ings, and  under  the  circumstances  of  this  case,  the  delay  in  tender- 
ing the  deed,  does  not  defeat  the  action.  I  think  it  unnecessary, 
(unless  the  plaintiff's  counsel  should  insist  upon  it)  to  incumber 
the  case  with  the  consideration  of  the  point  he  has  made,  that  after 
acceptance  by  the  defendant  of  the  bond  given  by  the  plaintiff  for 
making  the  title,  the  covenant  in  the  article  for  making  the  deed, 
was  fulfilled,  and  was  no  longer  a  precedent  or  dependant  covenant, 
and  therefore  it  makes  no  difference  whether  the  deed  was,  or  was 
not,  tendered  previous  to  the  institution  of  this  suit. — The  se- 
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eond  and  remaining  question -for  you  to  decide  is — What  amount 
of  damages  is  the  plaintiff  entitled  to  recover?  It  is  admitted  that 
out  of  the  1,900  dollars,  the  defendant  has  paid  the  plaintiff  1,035 
dollars,  and  37  cents.  And  upon  this  last  question,  the  defendant's 
counsel  makes  two  points,  upon  which  he  claims  a  considerable  re- 
duction in  favour  of  his  client — 1st.  That  between  28  and  29  acres 
of  the  land  sold,  are  not  covered  by  the  plaintiff's  title,  and  that  he 
has  been  obliged  to  purchase  this  piece  from  one  Johnston,  who 
held  the  better  right.  That  he  bought  No.  174,  an  adjoining  do- 
nation tract  from  Johnston,  there  is  no  doubt;  but  that  Johnston's 
right  to  this  piece  of  land  was  better  than  the  plaintiff's,  I  cannot 
for  a  moment  believe;  and  if  you  view  the  testimony  in  the  light 
I  do,  you  will  probably  be  of  the  same  opinion.  It  will  be  for  you 
to  decide — I  do  not  mean  at  all  "  to  withdraw  the  facts  from  your 
consideration."  It  turns  out  simply  one  of  those  cases  in  two  ad- 
joining donation  surveys,  where  the  numbers  of  the  survey  differ 
from  the  numbered  corners,  and  the  lines  actually  marked  upon  the 
ground.  In  the  case  of  such  a  collision,  I  am  asked  to  charge  you 
as  to  the  law — The  law  is  settled  upon  this  point — wisely  and  con- 
veniently settled.  The  return  of  survey  is  prima  facie  evidence 
of  the  boundaries  of  the  tract;  but  the  corner  and  lines  actually 
run  and  marked  upon  the  ground,  are  the  true  survey.  It  is  very 
true  that  the  mistake  of  a  surveyor  may  be  examined  by  parol 
proof.  And  if  mistakes  have  occurred  by  which  an  error  has  been 
made  in  the  survey,  and  the  return  of  survey  does  not  agree  with 
the  numbered  corners,  and  lies  actually  marked  on  the  ground,  the 
latter  are  the  true  lines  and  must  prevail  over  the  former.  Were 
this  not  the  rule,  great  uncertainty  and  ruinous  confusion  would 
prevail  over  their  districts.  That  there  may  be  an  excess  in  one  of 
these  adjoining  surveys,  and  a  deficiency  in  the  other,  will  make  no 
difference,  nor  prevent  the  rule  from  bearing  on  this  case.  (Here 
the  president  .recapitulated  to  the  jury,  the  facts  in  evidence  as 
to  the  locality  of  the  numbered  corner,  and  the  lines  actually  run 
upon  the  ground. )  If  then,  Gentlemen,  you  should  believe  that 
the  numbered  corner,  and  the  lines  actually  marked,  embrace  the 
land  in  the  plaintiff's  deed,  and  include  these  28  or  29  acres  in 
the  survey,  No.  86,  this  point,  made  to  reduce  the  damages,  cannot 
avail  the  defendant. 

The  Act  of  Assembly  of  1817  does  not  substantially  change  the 
rule  of  law  laid  down  to  you.  It  rather  comports  with,  and  reite- 
rates the  decisions  of  the  Supreme  Court  of  the  state.  Upon  my 
construction  of  this  law  I  need  not  dwell,  because  the  defendant's 
counsel  admits  that  he  coincides  with  me  in  opinion.  The  second 
point  is,  that  the  defendant  ought  not  to  be  liable  in  damages  for 
the  increase  in  the  price  of  the  whiskey;  that  the  increase,  in 
consequence  of  the  excise  laws,  ought  to  be  thrown  off,  and  the 
whiskey  reduced  to  about  one  half  the  price  it  was  at  the  time  of 
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delivery.      Hy  this  article  of  agreement,  the  defendant  covenant; 
to  deliver,  on  particular  days,  a  certain  quantity  of  whiskfy.     If 
the  whiskey  rose  in  price,  still  he  ought  to  have  delivered  it.      If 
it  had  greatly  fallen  in  value,  the  plaintiff  would  have  been  obliged 
to  have  received  it.      He  could  not  have  said  to   the  defendant, 
"No,  I  will  not  take  it — you  must  pay  the  money,  because  the 
article  does  not  stand  at  the  price  it  did  when  we  made  our  con- 
tract."    The  chance  of  an  increase  or  fall  in  the  price  of.  grain  is 
mutual.   The  plaintiff  ran  the  risk  of  losing  by  the  fall'in  the  price; 
he  is  entitled  to  the  advantage  of  the  accidental  rise.     Tl. 
rule,  or  measure,  therefore,  for  you  to  assess  the  damages  1 
the  price  of  the  whiskey  at  the  time  and  place,  when  and  where  it 
was  to  have  been  delivered.     I  cannot  conceive  that  the  Acts  of 
Congress,  of  the  years  1813  and  1814,  laying  duties  upon  licenses 
to  distillers  of  spirituous  liquors,  can  vary  this  general  rule  < 
sessing  damages  in  a  case  like  the  present.     The  excise  may  have 
been  the  cause  of  the  increase  in  the  price  of  whiskey  in  the  jears 
spoken  of,  but  cannot  vary  the  nature  of  the  contract  between  the 
parties.     This  national  measure,  necessary  to  increase  the  publiclc 
revenues,  and  promote  the  general  welfare,  did  not  render  the  con- 
tract chimerical,  or  its  performance  impossible.      It  no  wav  inter- 
fered with  the  bargain;  it  merely  happened,  mediately,  to  affect  the 
price  of  the  article  contracted  to  be  delivered.    It  was  an  accidental 
circumstance,  like  many  others  of  which  the  parlies  ran  the  i 
and  which  might  he  a  gain  to  one,  and  a  loss  to  the  other.   Reverse 
the  case.     Suppose  the  contract  had  been  made  during  the  e: 
and  when  the  price  of  whiskey  was  hi^h,  and  before  the  time  of 
delivery,  the  same  had  been  repealed,  and  the  price  had  fallen  to  a 
mere  trifle;  would  not  Edgar  have  been  entitled  to  the  benefit  of 
its  repeal,  and  would  not  Boies  have  been  obliged   to   take   the 
whiskey,  and  put  up  with  the  loss?     The  pro -e.it   m:iy  be  a  hard 
case  upon  Edgar.     It  is  bad  luck.     As  he  made  his  bc-I,  so  he 
must  lie  in  it.     It  is  a  man's  duty  to  tnkc  care,  and  look  forward, 
when  he  makes  a  contract,  to  be  performed  at  -\  distant  day;  be- 
cause his  bargain  must  be  performed,   or  the  da.  >   the 
other  party  has  suffered,  must  be  paid.      Had  Edgar  the  \vlii 
made,  and  ready  to  deliver?     If  he  had,  the  pi 
sold  it  at  the  advanced  price,  and  was  thereby  benefi: 
of  giving  it  to  Boicf,  he  may  have  got  75  or  100  cents  j, 
lor  the  whiskey,  in  consequence  of  the  excise.    *'2s  to  ///<•  interest, 
the  general  rule  rv  this,  that,  if  the  vendor  receives  tit:. 
the  possession,  reaps  the  use  and  benefit  of  the  imp, 
he  ought  to  pay  the  interest  on  the  instalments,  from  the  time  of 
making  default.     The  use  of  the  improved  estate  is  a  comp< 
tion  for  the  interest     Edgar  might  have  tendered  the  money 
whiskey,  and  demanded  the  title.     It  is  admitted  lie  did  not  do  ci- 
ther.    It  is  testified,  that  when  the  deed  was  teudercd,  he  made  no 
VOL.  xi.                                    3  1< 


450  SUPREME  COURT  [Pittsburg, 

(Edgar  v.  Boies.) 

complaint  or  objections.  But  I  would  say,  that,  if  the  purchaser 
had  been  vexatiously  delayed  in  getting  his  title,  or  has,  for  the 
want  of  it,  lost  an  opportunity  of  making  an  advantageous  sale,  or 
otherwise  suffered  special  damage,  that  these  things  should  operate 
in  his  favour,  and  ought  to  be  considered  by  a  jury  in  assessing  the 
damages,  and  determining  the  justice  of  his  paying  interest. 

In  this  court,  in  addition  to  the  errors  assigned  in  the  opinion  of 
the  court  below  in  the  admission  and  rejection  of  testimony,  nine 
specific  exceptions  were  taken  to  the  charge  delivered  to  the  jury. 

Shaler  argued  the  cause  for  the  plaintiff  in  error,  and 
Forward  and  Campbell,  for  the  defendant  in  error. 
GIBSON,  J.  delivered  the  opinion  of  the  court. 

It  is  at  once  evident,  that  the  averment  of  having  tendered  a  con- 
veyance on  the  24th  December,  1818,  or  any  other  day  subsequent 
to  the  1st  of  May,  1813,  was  immaterial,  and  one  which  the  plain- 
tiff was  not  bound  to  prove.     By  the  articles,  he  was  bound  in  the 
alternative  to  make  the  conveyance  on  the  1st  of  May,  1813,  or, 
as  an  equivalent,  to  give  security  to  make  it  on  the  1st  of  May, 
1815.     He  chose  the  latter,  and  fulfilled  his  covenant  by  giving 
the  security.     As  far  then  as  respected  his  title  to  sue  on  the  arti- 
cles, he  was  under  no  necessity  to  execute  a  conveyance  at  all;  the 
defendant  had  taken  security  for  the  conveyance,  and  was  bound 
to  rely  on  it.     This,  therefore,  was  an  immaterial  part  of  the  issue, 
and  an  error  in  the  trial  of  it  could  not  prejudice  the  defendant. 
But  again ;  take  it  that  the  plaintiff  was  bound  by  the  articles  to 
make  the  conveyance  on  1st  of  May,  1815,  still,  performance  of 
that  covenant  would  not  be  a  condition  precedent.     If  there  is  any 
certain  rule  to  be  extracted  from  the  critical  distinctions,  and  jar- 
ring decisions  in  the  cases  on  this  head,  it  is,  that  if  a  day  be  ap- 
pointed for  the  payment  of  money,  or  part  of  it,  or  for  the  doing 
of  any  other  act  or  thing,  and  the  day  must  or  may  happen  before 
the  thing  \vhich  is  the  consideration  of  the  money  or  other  act,  is 
to  be  performed,  an  action  may  be  brought  for  the  money,  or  for 
not  doing  such  other  act,  before  performance  of  the  act  which  was 
the  consideration  of  that  for  which  the  suit  is  brought;  because, 
from  the  very  nature  of  the  thing,  it  is  apparent  that  the  party  has 
relied  on  his  remedy,  without  intending  to  make  the  performance 
by  the  other  party  a  condition  precedent.     Now,  400  dollars  of  the 
purchase-money  were  to  be  paid,  and  1000  gallons  of  the  whiskey 
to  be  delivered  before  the  1st  of  May,  1815,  when  it  is  said,  the 
plaintiff  was  bound  by  his  covenant  to  make  the  title.     So  that  the 
averment  of  having  tendered  the  conveyance  in  1818,  would  still 
have  been  immaterial;  and  the  same  consequences  would  still  have 
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resulted ;  namely,  that  an  error,  in.  the  trial  of  a  part  of  the  issue, 
which  is  altogether  immaterial,  and  which  therefore  can  prejudice 
no  one,  will  not  be  used  as  an  instrument  of  reversal,  there  being 
another  and  material  averment  in  the  declaration,  which  is  suffi- 
cient to  determine  the  merits  of  the  cause.  But,  independent  of 
all  this,  the  plaintiff  had  averred  a  tender  in  1818,  and  the  defen- 
dant had  traversed  it ;  and  it  thus  actually  formed  part  of  the  is- 
sue which  the  jury  were  empanelled  to  try.  I,  therefore,  cannot 
see  on  what  ground  the  defendant  could  object  to  evidence  of  a  fact 
which  he  himself  had  put  in  issue. 

Most  of  these  remarks  are  equally  applicable  to  the  exceptions 
taken  to  the  evidence  given  by  the  plaintiff,  in  deducing  the  title 
from  Walter  Stewart,  the  grantee  of  the  commonwealth,  down  to 
the  plaintiff  himself.  These  exceptions  all  rest  on  the  ground,  ei- 
ther that  the  acknowledgment  of  the  intermediate  conveyances  is 
insufficient  to  bar  the  dower  of  the  wives  of  the  respective  grant- 
ors, or  that  the  deeds  pass  only  an  equitable  title,  or  that,  not  having 
been  recorded,  they  are  binding  only  between  the  original  parties, 
and  afford  no  security  against  subsequent  purchasers  without  notice. 
Granting,  for  the  sake  of  argument,  that  all  this  is  true  in  the  ab- 
stract, still,  this  part  of  the  inquiry  being  altogether  immaterial,  I 
cannot  see  how  the  admission  of  incompetent  evidence,  which 
can  prejudice  no  one,  can  be  successfully  assigned  for  error  here. 
But,  even  if  the  averment  had  been  material,  still  the  evidence,  as 
far  as  it  went,  was  directly  in  support  of  the  issue.  Is  it  an  objec- 
tion to  the  competency  of  evidence,  that  it  does  not  fully  make  out 
the  fact  in  proof  of  which  it  is  offered  ?  Where  evidence  is  alto- 
gether irrelevant,  no  one  will  doubt  that  it  should  be  promptly  re- 
jected ;  but  I  abhor  a  practice  which  has  grown  common,  of  at- 
tempting to  have  every  question  of  law  that  can  be  raised  in  the 
pause  decided  on  exceptions  to  evidence.  This  excites  counsel  to 
finesse,  and  to  a  perpetual  effort  to  trick  the  court  into  some  trivial 
error,  as  a  means  of  getting  the  judgment  reversed,  if  the  verdict 
should  be  adverse.  The  rules  of  evidence,  when  fairly  and  rea- 
sonably applied,  are  safe  guides  to  the  attainment  of  truth,  but  an 
overstrained  nicety  in  their  application,  would  often  be  the  means 
of  setting  aside  judgments,  where  substantial  justice  has  been  done; 
of  exhausting  the  patience  and  the  purses  of  suitors  thus  foiled  in 
the  pursuit  of  fair  and  conscionable  demands;  and  of  rendering  the 
supervising  power  of  this  court  a  public  grievance,  instead  of  a 
public  good. 

After  this,  the  plaintiff,  with  a  view  to  the  question  of  damages, 
offered  evidence  of  the  current  price  of  whiskey  during  the  years 
1814, 1S15,  1816,  and  1817,  which  was  objected  to,  on  the  ground 
that  nothing  was  demandable  till  after  a  tender  of  a  conveyance, 
and  consequently,  that  the  evidence  ought  to  have  been  directed 
to  the  current  price  in  the  year  1818.  What  has  already  been  said 
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is  an  answer  to  this.  A  tender  of  a  conveyance  under  the  circum- 
stances was  not  a  condition  precedent;  and  the  whiskey  was  de- 
inandable  in  all  those  years  to  which  the  evidence  was  directed. 
]$ut  it  is  said,  the  price  was  fixed  by  the  stipulation  of  the  parties. 
To  this  it  is  but  necessary  to  answer,  that  the  point  was  well  de- 
termined, and  for  satisfactory  reasons,  which  it  is  unnecessary  to 
repeat,  in  Meason  v.  Phillips,  <flddison's  Rep.  346,  a  case  which 
I  take  to  be,  in  all  respects,  sound  law. 

We  come  to  the  exceptions  to  the  charge,  which  are,  in  sub- 
stance, but  two.  1.  In  directing  the  jury  that  the  plaintiff  had 
performed  his  part  of  the  agreement;  and,  2.  That  the  enhancement 
of  the  price  of  whiskey,  by  the  operation  of  the  excise  laws,  ought 
not  to  affect  the  quantum  of  the  damages. 

What  has  aiready  been  said  removes  all  difficulty  with  respect  to 
the  first  exception.  But,  even  if  the  giving  of  security,  to  make 
the  title  at  a  subsequent  day,  were  not  a  full  performance  of  the 
plaintiff's  covenant,  it  is  by  no  means  clear,  that  he  might  not 
maintain  this  action,  on  proof  of  the  tender  in  1818.  The  defen- 
dant could  not  refuse  to  pay  the  purchase-money,  and  hold  the 
land.  In  a  case  like  this,  where  the  contract  has  been  partly 
executed  by  delivery  of  possession,  what  would  a  chancellor  do  ? 
It  is  a  case  in  which  the  delay  would  admit  of  compensation,  and 
in  which  time  is  not  the  essence  of  the  contract;  and,  as  the  plain- 
tiff has  adapted  his  declaration  to  the  true  state  of  the  facts,  accord- 
ing to  the  decision  in  Jordan  v.  Cooper,  3  Serg.  fy  Rawle,  564,  I 
can  see  no  obstruction  to  a  recovery,  on  due  proof  of  a  tender  in 
1818.  But  the  plaintiff  having  fulfilled  his  covenant,  by  giving  se- 
curity to  make  the  title  at  the  day  mentioned  in  the  articles,  might 
recover,  without  any  tender  of  a  conveyance  at  all;  and,  therefore, 
if  the  judge  had  even  been  in  error  as  to  the  ground  on  which  he 
put  this  part  of  the  cause,  it  would  have  been  an  error  which  ought 
not  to  affect  the  judgment. 

The  remaining  point  is  almost  too  plain  to  justify  a  remark. 
The  defendant  was  bound  to  deliver  a  certain  quantity  of  whiskey 
on  a  particular  day,  and  although  the  current  price  of  the  article  is 
to  be  the  measure  of  damages,  it  is  contended,  that  as  the  price 
was  enhanced  by  the  operation  of  revenue  laws,  passed  subse- 
quently to  the  contract,  the  difference,  which  is  the  amount  of  the 
duty,  ought  to  be  deducted.  What  has  the  plaintiff  to  do  with 
that?  It  was  the  defendant's  business  to  furnish  the  articles  on 
the  best  terms  for  himself  that  he  could;  and  if  he  had  actually  fur- 
nished it,  as  he  was  bound  to  do,  he  would  have  had  to  pay  the 
amount  of  the  duty  to  the  manufacturer,  or  to  government,  in  case 
he  manufactured  it  himself;  and  thus  the  plaintiff  might  have  turned 
the  article  into  cash,  at  the  market  price,  and  duty  free.  Shall 
the  defendant  gain  an  advantage  by  having  violated  his  contract? 
The  accidental  rise  or  fall  of  the  article,  whether  from  political  re- 
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gulations,  or  physical  causes,  was  a  risk,  to  which  each  of  the  par- 
ties was  exposed,  and  the  event  having  turned  out  against  the  de- 
fendant, he  must  bear  the  loss. 

Other  exceptions  have  been  made  to  the  charge,  but  as  there  is 
nothing  in  them,  and  as  indeed  they  have  not  been  seriously  in- 
sisted on,  I  shall  dismiss  the  cause  without  further  remark. 

Judgment  affirmed. 

TILGHMAN,  C.  J.  not  having  heard  the  argument,  gave  no  opi- 
nion. 
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ABANDONMENT. 

Of  the  doctrine  of  abandonment. 
Watson  v.  Gilday.  337 


ACTION. 


See  AUCTIONEER. 


1.  On  a  contract  by  the  defendant 
to  deliver  to  the  plaintiff,  at  the 
defendant's  mill,  a  quantity  of 
flour,  at  a  certain  price,  Jiaya- 
bleon  delivery,  the  plaintiff  can- 
not maintain  an  action  for  the 
non-delivery  of  the  flour,  with- 
out proving  that  he  was  ready 
to  pay  for  it.     Pinkus  v.  Hama- 
ker.  200 

2.  If  a  day  be  appointed  for  the 
payment  of  money,  or  part  of 
it,  or  for  the  doing1  of  any  other 
act  or  thing,  and  the  day  must, 
or  may  happen,  before  the  thing 
is  to  be  performed,  which  is  the 
consideration  for  which  the  mo- 
ney is  to  be  paid,  or  other  act 
done,  an  action  may  be  main- 
tained for  the  money,   or  the 
non-performance  of  such  other 
act,  before  the  performance  of 
the  act,  which  was  the  consi- 
deration of  that  for  which  the 
suit   was   brought.     Edgar  v. 
Boies.  445 


AGENT. 

1. How  far  an  agent,  who  contracts 
in  his  own  name,  without  dis- 
closing his  principal,  is  liable 
personally.  Allen  et  al  v.  Ros- 
tain.  362 

2.  A  contract  made  by  an  agent  of 
the  plaintiff  with  the  defendants 
personally,  for  the  transporta- 
tion of  goods  on  freight,  is  not 
affected  by  the  fact,  that  ano- 
ther agent  of  the  plaintiff,  to 
whom  the  goods  were  consign- 
ed, knew  that  the  boat  in  which 
they  were  shipped  belonged  to 
another  house,  for  whom  the 
defendants  were  agents.  Ibid. 


AMENDMENT. 


1.  Amendments  under  the  act  of 
1806,  being  prescribed  by  law, 
are  not  discretionary,  but  man- 
datory, and  therefore  subjects 
of  writs  of  error,     ffinolin  v. 
Palmer,  et  al.  98 

2.  But  these  amendments  are  not  to 
be  permitted,  when  they  intro- 
duce  a  new  cause  of  action. 
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APPEARANCE. 

Where  an  appearance  de  bene  ease 
is  entered  for  the  defendant,  the 
plaintiff  cannot  sign  judgment 
for  want  of  an  appearance. 
Blair  v.  Weaver.  84 

APPROPRIATION. 

1.  WhereA.was  indebted  to  B.upon 
a  quantum  meruit  for  services 
performed,  and  B.  drew  a  draft 
at  sight,  for  a  part  of  his  claim, 
in  favour  of  C.  upon  A.,  which 
A. refused  to  pay,  but  afterwards 
gave  B.  a  check  for  the  amount 
of  the  draft,  saying,  that  "it 
was  in  full  of  the  draft,"  it  was 
held)  that  B.  had  a  right  to 
credit  the  check  to  his  own  ge- 
neral account  for  services  per- 
formed, and  was  not  bound  to 
appropriate  the  amount  to  the 
payment  of  the  draft,  which, 
being  dishonoured,  B.  and  C.  had 
a  right  to  consider  as  a  nullity. 
Ingraha  m  v.  Hall.  7  8 

2.  Where  a  suit  is  brought  for  the 
use  of  a  party  who  is  discharged 
as  an  insolvent  debtor  pending 
the  action,   the  court  will  per- 
mit such  action  to  be  marked 
for  the  Hse  of  the  assignees,  at 
the  trial  of  the  cause.          Ibid. 

3.  A  party  cannot,  by  assigning  a 
part  of  his  claim  to  another,  di- 
vide an  entire  cause  of  action, 
nor  by  any  means  sustain  more 
than  one  suit  for  it ;  and  if  two 
suits  be  brought,  a  recovery  in 
the  first  is  a  conclusive  bar  to 
the  second.  Ibid. 

4.  As  to  the  application  of  the  rule 
quicquid  solvitur,  solvitur  ad  mo- 
dum  solventis.  Ibid. 

ARBITRATION' AND 
AWARD. 

See  BAIL.  ILLEGAL  DEMAND. 

1 .  Upon  an  appeal  from  an  award 
of  arbitrators  finding  a  sum  of 
money  to  be  due  from  the  plain- 


tiff to  the  defendant,  if,  on  the 
trial  in  the  court  below,  the 
plaintiff  refuse  to  submit  to  a 
nonsuit  on  the  recommendation 
of  the  court,  it  is  error  to  re- 
fuse to  permit  the  defendant  to 
give  a  set  off  in  evidence,  on 
the  ground  that  the  plaintiff  has 
not  supported  his  case.  Lewis 
Surv.  Ex.  of  Lewis  v.  Culbertson, 
Adm.  of  Vanlear.  59 

2.  If  the  plaintiff,  after  having  en- 
tered an  appeal  from  an  award 
of  arbitrators,  suffer  a  voluntary 
nonsuit,  the  award  becomes  an 
absolute  judgment.   Hosteller  et 
al.  v.  Kaufman.  146 

3.  In  an  action  on  a  jbint  and  seve- 
ral bond,  against  one  of  the  co- 
obligors,    in  which  the  defen- 
dant relied  upon  an  award  of 
arbitrators,  in  a  suit  brought. 
on  the  same  bond,   against  the 
administrators  of  a  deceased  co- 
obligor,  finding  that  the  plain- 
tiffs had  no  cause  of  action,  from 
which  award  an  appeal  was  en- 
tered, but  the  plaintiffs,  on  the 
trial  of  the  appeal,   suffered  a 
voluntary  nonsuit:  held,  that  the 
plaintiffs  could  not  show  that  the 
nonsuit  was  suffered  by  surprise, 
in  consequence  of  a  witness  for 
the  defendant  in  that  suit,  ha- 
ving sworn  to  a  fact,  which,  if 
true,  wdis  fatal  to  their  cause  of 
action,  but  who,  it  had  since  been 
discovered,  was  perjured.    Ibid. 

4.  An  award  of  arbitrators,  in  full 
force,  in  favour  of  the  defen- 
dant, in  a  sjuit  on  a  joint  and 
several  bond,  against  one  of  the 
co-obligors,  is  a  bar  to  a  subse- 
quent action  on  the  same  bond, 
against  another  co-obligor.  Ibid. 

5.  If  an  appeal  from  an  award  of 
arbitrators  be  withdrawn,   the 
award    becomes    an     absolute 
judgment.  Swan  v.  Scoff.       155 

6.  If  the  party  appealing  from  an 
award  of  arbitrators,  pay  all  the 
costs  which  are  taxed  at  the 
time  of  appeal,  the  appeal  is 
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good,   though  other  costs   are 
taxed  within  the  twenty  days 
of  which  he  has  notice.     Steiv- 
v.  Jewell.  359 

6.  The  arbitration  act  of  20th 
/T/J,  1810,  does  not  embrace 
actions  founded  upon  penal  sta- 
tutes. Therefore,  if  the  defen- 
dant arbitrate  the  cause,  and, 
upon  an  award  being  filed 
against  him,  enter  an  appeal, 
and  the  verdict,  ou  the  trial  ol 
the  appeal,  be  for  a  less  sum 
than  the  award,  it  nevertheless 
carries  costs.  Buckwalter  v.  The 
United  States.  19 

ASSUMPSIT. 

1.  In  an  action  of  indcbitatus  as- 
numpsit,  evidence  cannot  be  gi- 
ven of  a  sale  of  a  growing  crop. 
Lewis,  JRxecutor  of  Lewis,   Sur- 
viving Partner  of  Long  \.  Cul- 
bertson,  Administrator  of  Vun- 
lear,  for  the  Use,  fyc.  48 

2.  A  count  setting  forth  that  A., 
in  consideration  that  B.,  at  his 
special    instance    and   request, 
would  become  bound  to  C.  by 
his  writingobligatory,in  the  sum 
of  2000  dollars,  conditioned  for 
the  payment  of  1000  dollars  on 
a  certain   day,    assumed  upon 
himself,  and  promised  the  said 
B.  to  indemnify  him,  and  save 
him  from  all  loss  by  the  said 
writing  obligatory;    and    then 
averring,  that  B.  giving  credit 
to  the  said  assumption,  did  be- 
come bound  to   the   said  C.  in 
in   the   bond   above  described, 
and  that  A.  had  failed  in  the 
performance    of   his    promise, 
suit  having  been  brought  on  the 
bond,  and  B.  having  been  com- 
pelled to  pay  the  money  men- 
tioned in  the  condition,  is  good, 
without  st  ating  on  what  account 
the  bond  was  given.   Hull  v.  Ml- 
Icn  et  al.  Executor  of  Allen.      52 

3.  A  count  stated,  that  A.  being  a 
Manager  and  President  of  the 
Little  Coneetogoe  Turnpike  Com- 
YOL.  si. 


pany,  and  B.  being  agent  of  the 
Company,  and  a  loan  of  money 
having  been  negotiated  with  C. 
for  the  use  of  the  Company,  A.  in 
consideration  that  13.  would  be- 
come bound  to  C.  in  a  writing 
obligatory,  (such  as  is  described 
in  the  first  count,)  promised  to 
indemnify  him;   and   that  B., 
trusting  to  his  promise,  did  be- 
come bound,  &c.   A  breach  »vus 
then  set  forth,us  in  the  first  count. 
Held,  that  this  count  set  forth  a 
sufficient  consideration.       Ibid. 
4.  A.  being  a  Manager  and  Presi- 
dent of  a  turnpike  company,  and 
B.  being  agent  of  the  company, 
and  a  loan  of  money  having  been 
negotiated  with  C.,  for  the  use 
of  the  company,  A.  in  considera 
tion  that  B.  would  become  bound 
to  C.  in  a  bond,  conditioned  for 
the  paymeht  of  1000  dollars,  on 
a  certain  day,  promised  to  in- 
demnify  and  save  him  harmless 
from  all  loss  which  might  ac- 
crue, in  consequence  of  his  ha- 
ving executed  such  bond.     B. 
received  from  C.  the  sum  of  1000 
dollars,  for  which  he  gave  him 
his  bond,  and  B.  paid  the  mo 
ney  to  the  treasurer  of  the  com 
pany,  for  which  he  received  th  : 
bond  of  the  company,  payabl 
to  himself.     This  bond  was  af- 
terwards  ^iven   up  by  B.,  anc 
the  debt  of  1000  dollars,  as  we', 
as  other  debts  to  other  persons, 
included    in   another   bond   foi 
10,000    dollars,    given    by   the 
turnpike  company  to  K.  and  H. 
It  was  alleged  by  the  plaintiff, 
that,  this  bond  for  10,000  dol- 
lars was  given  to  K    and  H.  in 
trust   for    the    several    persons 
whose  debts  were  included  in  it, 
but  of  this  there  was  no  positive 
proof.     Neither  was  it  proved 
that  B.  transferred  the  compa- 
ny's bond  for  1000  dollars  to  K. 
and  H.  or  that  he  received  any 
other  consideration  for  giving 
it  up  than  the  bond  to  K.  and 
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H.,  in  which  it  was  included. 
Held,  that  B.,  by  receiving  the 
bond  from  the  company,  did 
not  discharge  A.  from  his  as- 
sumption, 

Held  also,  that  it  was  not  error  to 
refuse  to  charge  the  jury,  "  that 
putting  the  amount  of  the  bond 
for  1000  dollars  into  the  bond 
for  10,000,  and  giving  up  the 
former,  and  amalgamating  that 
money  with  the  money  of  other 
persons,  was  a  discharge  of  the 
defendant  from  all  liability  upon 
any  promise  to  indemnify,  which 
had  been  proved."  Whether  the 
large  bond  was  taken  in  trust  for 
B.,  and  other  persons  whose 
debts  were  covered  by  it,  was  a 
subject  of  inquiry  for  the  jury. 
It  was  also  a  subject  of  inquiry 
for  the  jury,  whether  the  defen- 
dant was  privy  to  the  giving  up 
of  the  bond  for  1000  dollars  by 
B.,  and  assented  to  it;  for,  if  he 
did  assent  to  it,  he  was  not  dis- 
charged from  his  responsibility, 
though  it  seems,  he  would  have 
been  discharged  if  the  first  bond 
had  been  given  up,  and  the  se- 
cond taken  without  his  know- 
ledge. Ibid. 

5.  Where  a  judgment  creditor,  in 
pursuance  of  an  arrangement 
with  the  debtor,  purchases  the 
real  property  of  the  latter, 
through  the  intervention  of  an 
agent,  to  whom  the  conveyance 
is  made,  and  who  in  turn  con- 
veys to  the  judgment  creditor, 
no  money  having  been  paid  by 
any  one,  and  the  judgment,  on 
the  trial  of  an  issue  directed  for 
that  purpose,  having  been  found 
collusive  and  vacated,  the  trus- 
tee to  whom  all  the  property  of 
the  debtor  has  been  assigned 
under  the  insolvent  law,  cannot 
support  an  actiou  against  the 
purchaser,  for  money  had  and 
received,  tg  recover  the  nomi- 
nal price  for  which  the  property 


was  sold  at  auction,  tiuntsecker, 
Trustee  v.  Heiney.  2  SO 

6.  If  the  sale  is  fraudulent,  as  re- 
gards creditors,  the  trustee  may 
recover  the  property  by  eject- 
ment; or,  if  he  chooses  to  affirm 
the  sale,  and  go  for  the  purchase 
money,  he  may  proceed  by  as- 
sumpsit  on  the  special  contract, 
unless  the  price  has  been  se- 
cured by  specialty.  Ibid. 

AUCTIONEER. 
If  goods  are  sent  to  auction,  with 
directions  to  the  auctioneer  to 
dispose  of  them  at  a  certain 
average  advance  on  the  invoice 
price,  and  he  sell  them  for  less 
than  the  limited  price,  an  action 
may  be  maintained  against  him 
for  the  difference  between  the 
limited  price,  and  that  for  which 
the  goods  were  sold.  Steek  et  al. 
v.  Ellmaker.  86 

BAIL. 

If  the  plaintiff  takes  out  a  rule  for 
arbitration,  before  special  bail 
is  entered,  it  is  a  waiver  of  bail; 
but  the  defendant  has  no  right 
to  enter  a  rule  before  he  has  put 
in  bail.  If  he  does,  and  obtains 
an  award  in  his  favour,  the 
court  will  .set  it  aside,  unless 
the  plaintiff  consents  to  the 
proceeding  of  the  arbitrators. 
,  Nones  v.  Gelbaud.  9 

BANK. 

1.  In  a  suit  brought  by  a  bank  to 
recover  the  amount  of  a  note,  a 
receipt  signed  by  A.,  who  was 
president  of  the  bank,  but  did 
not  sign  the  receipt  as  such,  for 
money  to  be  deposited  in  the 
bank  to  the  credit  of  B.,  (a  pay- 
ment by  whom,  was  equivalent 
to  a  payment  by  the  defendant,) 
is  evidence,  though  not  conclu- 
sive, against  the  bank,  without 
notice  of  the  receipt  having  been 
given  to  the  institution  previous 
to  the  trial.  Sterling  v.  The  Ma- 
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rietta  and  Susquehanna  Trading 

Company.  179 

2..  Declarations  by  a  person,  who 

hadbeen  president  of  the  bank,but 

who  was  not  a  party  to  the  suit, 

respecting  payments  made  on  the 

note,  are  not  evidence  against 

the  bank.  Ibid. 

3.  If  a  note,  indorsed  in  blank,  be 
put  into   bank   for    collection, 
and  be  not  withdrawn  after  it  is 
protested,  the  bank  may  support 
an    action  upon  it,  in  its  own 
name.  Ibid. 

4.  One  who  is  elected  to  an  office 
of  a  corporation,  by  the  body  in 
which  the  power  to  elect  is  vest- 
ed, but  by  a  less  number  of  that 
body  than  the  charter  author- 
izes, is  an  officer  de  facto,  and 
his  acts,  at  least  as  they  respect 
third  persons,  are  binding  on 
corporation,  liaird  v.  The  Bank 
of  Washington.  41 1 

5.  Where,  therefore,  a  bank  was 
governed  by  thirteen  directors, 
five  of  whom  constituted  a  quo- 
rum for  the  business  of  ordina- 
ry discounts,  but  a  majority  of 
the  whole  number  was  required 
for  the  transaction  of  all  other 
business,  and  the  directors,  at 
a  meeting  at  which  five  only 
•were  present,  elected  G.  B.  to 
fill  a  vacancy  in  iheir  board ; 
und  at  a  subsequent  meeting, 
at  which  eight  were  present, 
including  G.  B.,    agreed  by  a 
vote  of  six  to  one,  (one  of  the 
number   having  retired  before 
the  vote  was  taken,)  to  accept 
the  real  estate  of  a  debtor  in  sa- 
tisfaction of  a  debt  due  to  the 
bank,  G.  B.  voting  in  favour  of 
the  acceptance:  it  was  held,  that 
G.  B.  having  come  into  the  di- 
rection under  the  colour  of  right, 
was  not  an  usurper,  but  an  offi- 
cer de  facto,  and  consequently, 
the  contract  was  binding  on  the 
bank.  Ibid. 

n.  The  circumstance  of  G.  B.  being 
responsible  with  the  debtor  for 


part  of  the  debt,  does  not  inva- 
lidate the  contract  as  respects 
the  debtor,  unless  he  has  pro- 
cured the  arrangement  by  col- 
lusion with  the  directors,  or 
some  of  them:  but  the  liability 
of  G.B.  remains  unaffected.  Ibid. 

7.  Where,  by  the  act  of  incorpora- 
tion a  bank  is  empowered  to  hold 
"  such   lands  as  are  bona  Jide 
mortgaged,  or  conveyed  to  it  in 
satisfaction  of  debts  previously 
contracted   in  the  course  of  ilg 
dealing,"  it  has  a  general  power 
to  commute  debts  really  due  for 
real  estate;  and  this  power  does 
not  depend  upon,  whether,  in 
the  opinion  of  the  jury,  the  debt 
was  in  danger,  and  prudence 
required   that  the   real    estate 
should  be  taken  in  satisfaction 
of  it.  Kid. 

8.  But,  it  seems,  that  even  if  the  bank 
could  not  hold  such  real  estate, 
the  acquittance  of  the  debt  would 
not  be  void,  and  the  parties  re- 
mitted to  their  original  rights; 
for  the  bank  may  take  for  the 
benefit  of  the  state,  which  alone 
can  take  advantage  of  the  defect 
of  title.  Ibid. 

9.  It  seems  too,  that  if  the  convey- 
ance were  not  directlyto  the  bank, 
but  to  trustees,  with  a  view  not 
to  permanent  ownership,  but  to 
raise  money  by  a  sale  of  the  pro- 
perty, it  would  be  forbidden  nei- 
ther by  the  letter  nor  the  spirit 
of  the  act  of  incorporation,  find. 

10.  The  only  ground  on  which  the 
whole  transaction  could  be  de- 
clared a  nullity,  would  be  such 
a  fraud  practiced  by  the  debtor 
on  the  directors,  as  would  avoid 
any  other  contract  between  in- 
dividuals,   treating   for    them- 
selves;  or  collusion  with   the 
directors  to  sacrifice  the  inte- 
rests of  the  bank  to  those  of  the 
debtor.  Ibid. 

BASTARD. 

See  SLANDER. 
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BLASPHEMY. 

1.  Christianity  is  part  of  the  com- 
mon law  of  Pennsylvania  ;  and 
maliciously  to  vilify  the  Chris- 
tian  religion,  is  an  indictable 
offence.    Ufidegraph  v.  The  Com- 
monwealth. 394 

2.  The  act  of  1700,  against  blas- 
phemy, is  neither  obsolete  nor 
virtually  repealed.  Ibid. 

3.  But  in  a  prosecution  under  that 
act,  if  the  indictment   do  not 
lay  the  words  to  have  been  spo- 
ken firofanely^  it  is  bad.     Ibid. 

4.  It  seems,  that  in  such  an  indict- 
ment it  is  not  sufficient  to  lay 
the  substance  of  the  words  al- 
leged   to   have    been    spoken. 
The  words  themselves  must  be 
laid,  though  only  the  substance 
need  be  proved.  Ibid. 

BOND. 

See  ARBITRATION  AND  AWARD,  1 . 

1.  Every  bond  imports  in  itself  a 
sufficient  consideration,  though 
none  be  mentioned.     Grubb  v. 
Willis.  107 

2.  Where  judgment  is  confessed 
for  the  penalty  of  a  bond,  execu- 
tion may  issue  for  the  condi- 
tion,   with  interest,  without  a 
writ  of  inquiry.  Ibid. 

3.  If  a  bond  be  taken  for  more 
than  the  real  debt,  with  an  in- 
tent to  defraud  the  creditors  of 
the  obligor,  the  whole  bond  is 
void  as  to  the  creditors.      Whi- 
ting v.  Johnson.  328 

CHALLENGE. 

1.  After  a  party  has  waived  his 
right  to    challenge  jurors,  he 
cannot    resume    it.       Wenrick, 
Esq.  Sheriff  v.  Hall.  153 

2.  It  is  no  cause  of  challenge  to  a 
juror,  that  he  has  been  exami- 
ned us  a  witness  on  the  trial  of 
the  same  cause  before  arbitra- 
tors, on  a  point  material  to  the 
issue.  Harper  etalv.  Kean.  280 


CHRISTIANITY. 

See  BLASPHEMY. 

CHURCH. 

See  Quo  WARRANTO. 

CONDITION  PRECEDENT. 
See  ORPHANS'  COURT. 

CONSIDERATION. 

See  ASSUMPSIT,  1. 

CONSTABLE. 

If  an  execution  issued  by  a  magis- 
trate, having  a  right  to  issue  it, 
be  served  by  a  constable,  whose 
authority  does  not  extend  to 
the  district  in  which  the  de- 
fendant resides,  no  suit  can  be 
maintained  against  the  consta- 
ble, for  an  alleged  trespass  in 
executing  the  writ,  unless  a 
copy  of  it  be  previously  de- 
manded, agreeably  to  the  6th 
section  of  the  act  of  21st  of 
March,  1772.  Farley  v.  Zahn. 

185 
CORONER. 

It  seems  that  process  against  a 
surety  of  the  sheriff,  may  be 
directed  by  the  prothonotary, 
to  the  coroner.  However  that 
may  be,  the  coroner  is  bound  to 
execute  at  his  peril,  all  writs 
directed  to  him  by  a  court  hav- 
ing jurisdiction  of  the  subject 
matter ;  and  the  securities  of 
the  coroner  are  responsible  for 
his  misconduct  in  the  execu- 
tion of  such  writs.  Beale's  Exe- 
cutors v.  The  Commonwealth^ 
for  the  use  of  Worrell.  299 

CORPOR  \TIONS. 
See  BANK. 

COSTS. 

Sec  ARBITRATION,  2,  3.  5.  EXE- 
CUTORS AND  ADMINISTRATORS, 
5.  FEES. 
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COVENANT. 

1.  The  covenants  arising  upon 
the  words,  "  grant,  bargain,  and 
sell"  in  a  deed,  are  not  incon- 
sistent with,   or  restrained  by 
an  express  covenant  of  special 
warranty.  Funk\.  I'oneida  ct  al, 
Executors  of  Bechtoll.  109 

2.  Where  the  grantor,  prior  to 
the  execution  of  the  deed,  had 
mortgaged     the    premises,    it 
was  held,  that  the  grantee  was 
entitled  to  recover,  in  an  action 
upon  those  covenants,  at  least 
nominal     damages,     notwith- 
standing the  mortgage  was  not 
due  at  the   commencement  of 
the  suit,  and  no  actual  damage 
was  proved.  Ibid. 

3.  If  the  grantee  in  his  declara- 
tion had  assigned,  specially,  the 
consequential  damages  arising 
from  the  breach  of  the  cove- 
nants, stating  that  the  land  was 
of  less  value  by  reason  of  the 
incumbrance  ;  that  he  was  pre- 
vented  from  selling  it   as  ad- 
vantageously as  he  might  other- 
wise have  done,  and  that  in  fact 
it  was  sold  by  process  of  law, 
for  so  much  less  than  the  value 
of  the  mortgage,  he  would  have 
been  entitled  to  damages  to  the 
full  value  of  the  mortgage.  Ibid. 

4.  Query,    whether  the  grantee, 
by  calling  on  the  grantor  to  re- 
move the  incumbrance,  would 
be  entitled  to  recover  the  value 
of  the  mortgage,  where  there 
had  been  no  sale,  no  eviction, 
and  even  before  the  mortgage 
became  due.  Ibid. 

5.  Where,  in  the  body  of  a  sealed 
instrument,  the  covenants  are 
stated  as  it'  they  were  made  by 
a  corporation,  directly  with  the 
plaintiff,  without  the  agency  of 
any  one,  and  the  defendant  is 
not  named,  but  signs  the  instru- 
ment, and  seals  it  with  his  own 
seal,  as  president  of  the  corpo- 
ration, and  on  their  behalf,  an 
action  cannot  be  sustained  upon 


it,    against    him   individually. 
Hopkins  v.  Mehaffy.  126 

CREDITORS. 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 7. 

DAMAGES. 

See  COVENANT,  1. 

In  an  action  for  the  non-delivery 
of  a  quantity  of  whiskey  on  a 
particular  day,  according  to 
contract,  the  enhancement  of 
the  price  of  the  article  by  the 
operation  of  excise  laws  passed 
subsequently  to  the  contract, 
does  not  affect  the  quantum  of 
damages.  Edgar  v.  Boies.  445 

DECEDENT. 

See  INTEREST. 


DEED,  ACKNOWLEDGE- 
MENT  OF. 

The  omission  to  state,  in  a  certi- 
ficate of  the  acknowledgment  of 
a  deed,  that  the  person  before 
whom  the  acknowledgement 
was  made,  was  a  justice  of  the 
peace  of  the  county  in  which 
the  land  was  situated,  does  not 
render  the  certificate  void.  It 
may  be  supplied  by  parol  proof, 
that  he  was  an  acting  justice  of 
the  peace  at  the  time  the  ac- 
knowledgement wab  taken.  Scoff 
v.  Gallagher.  347 

DEMURRER  TO  EVIDENC  I 

The  court  arc  not  bound  to  com- 
pel a  party  to  join  in  a  demur- 
rer to  evidence,  consisting 
partly  of  written,  and  partly  of 
parol  proofs,  unless  the  party 
demurring,  concedes  all  the 
facts  which  the  evidence  has 
any  tendency  to  prove.  Lessee 
of  Maus  v.  Montgomery,  et  aL 
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DESERTION. 
See  INFANT.     ENLISTMENT. 

DEVISE. 

1.  Devise  of  real   and  personal 
estate  to  testator's  wife  during- 
life,  and  after  her  death,  "  to 
be  divided   between  her's  and 
my    poor    relations    equally." 
The  real  estate  is  to  be  divided 
in  the  same  manner  as  the  per- 
sonal estate.     M'Neilledge  et  al 
v.  Barclay.  103 

2.  Testator  devised  to  his"sonly 
child  one  half  of  his  estate,  real 
and  personal,  and  directed  his 
executors  to  put  it  out  at  inte- 
rest, during  her  life,  and  pay 
the  proceeds  to  her,  with  power 
to  dispose  of  the  principal  by 
will.     "  The  rest  or  remaining 
part,"  he  gave  to  his  brothers 
and   sisters.      Held,    that  the 
child  took  one  half  of  the  clear 
estate,  without  deduction  on  ac- 
count of  debts,  which  were  to 
be  considered  as  paid  out  of  the 
residuary  part  devised  to  his 
brothers  and  sisters.     Shaw  v. 
M-  Cameron   et  a/,  Administra- 
tors of  Scott.  253 

3.  On  the  fleath  of  the  executors, 
intestate,  the  trust  does  not  vest 
in  the  administrator  of  the  sur- 
viving executor,  but  the  child, 
being  an  unmarried  woman,  is 
entitled  to  the  immediate  pos- 
session of  the  fund.     It  seems 
that  where  the  cestui  gue  trust 
is  a  feme  covert,   her  husband 
would  not  be  permitted  to  touch 
the  fund,  without  securing  it 
to  her  precisely  as  it  stood  in 
the  hands  of  the  trustees.    Ibid. 

DISSEISIN,  WRIT  OF  ENTRY 
SUR. 


1  .  A  writ  of  entry  sur  £ 

be  maintained  in  Pennsylvania. 

Wit  hero  w  v  .  Keller.  2  1  7 

H.  But  such  an  action  is  not  to  be 


encouraged,  and  in  prosecuting 
it,  a  party  must  pursue  the 
strictest  form.  Ibid. 

3.  Therefore  where  the  writ  descri- 
bed the  land  as  lying  in  Green- 
H'ood  township,withoutnaming 
the  county,  and  as  containing 
300  acres,  and  the  declaration 
stated  it  to  be  Greenwood  town- 
ship, in  the  county  of  M.  and  to 
contain  250  acres,  the  variance 
was  held  to  be  fatal  on  demur- 
rer. Ibid. 

4.  If  the  declaration  merely  aver 
that  the  plaintiff  was  seised  in  his 
demesne  as  of  fee  and  right,  by 
taking  the  exjilees,  &c.  without 
any  mention  of  the  value,  to 
which  they  were  taken,  it  is  bad 
on  demurrer.  Ibid. 

DISTILLER  OF  SPIRITUOUS 
LIQUORS. 

See  PLEADING.     JURISDICTION. 

DOWER. 

1.  If  in  a  scire  facias  on  a  mort- 
gage, the  plaintiff  admits  by  its 
replication  that  the  widow  of  the 
mortgagor  is  entitled  to  dower 
in  the  mortgaged  premises,  and 
judgment  be  entered  generally 
for  the  plaintiff,  it  is  to  be  un- 
derstood to  have  been  entered 
subject  to  the  widow's  dower; 
the  entry  of  the  judgment  on 
the  docket,  having  reference  to 
the  other  parts  of  the  record. 
Reidenhauer    Administrator    of 
Smith  v.  Killinger.  119 

2.  But  if  under  an  execution  issued 
on  such  judgment,  the  land  is 
levied  on  and  sold,  without  re- 
gard to  the  widow's  dower,  the 
execution    is    erroneous,     and 
must  be  reversed.  Ibid. 

EJECTMENT. 

1.  An  action  of  trespass  is  a  pro- 
per mode  of  recovering  niesne 
profits,  after  a  recovery  in 
ejectment,  under  the  acts  of 
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21st  March  1806,  and  13th 
Afiril,  1807.  Osbourn  v.  Os- 
boum.  55 

2.  There  is  nothing  in  the  action  of 
ejectment  by  writ  under  these 
acts  of  assembly,  which  varies 
the  consequences  of  a  recovery 
from  those  of  the  common  law, 
except    where    expressly    de- 
clared by  the  legislature.    Ibid. 

3.  It  seems,  that  if  the  plaintiff  does 
not  seek  to  recover  damages  for 
a  time  anterior  to  the  service 
of  the  writ  of  ejectment,    the 
recovery  in  ejectment  is  con- 
clusive, and  estops  the  defend- 
ant; but  if  he  does,  he  must 
show  his  title,  and  the  posses- 
sion of  the  defendant.          Ibid, 

4.  In  an  action  of  ejectment,  in 
which   the    case   turned    upon 
the  fairness  of  a  sale  under  a 
decree  of  the  Orphans'  Court, 
field,  that  the  defendant  could 
not  prove,  that  the  party  under 
whom  he  claimed,  declared  at, 
and  just    before   the    sale,    at 
which  he  became  the  purchaser, 
that  he  intended  to  bid  but  a 
certain   sum   per   acre  for  the 
land ;  but  evidence  that  he  of- 
fered immediately  after  the  sale, 
to  several  persons,  to  take  them 
as  partners  in  his  purchase,  at 
the   same   rate    at    which    he 
bought,  is  admissible  to  show, 
that  the  land  was  not  purchased 
below  its  value,  and   to  rebut 
the  suggestion,  that  he  had  pur- 
chased in  collusion  with  one  of 
the  administrators  of  the  intes- 
tate, whose  property  was  sold. 
Selin  ct  al  v.  Smjdtr  et  al.     319 

5.  The  plaintiff,  after  the  com- 
mencement of  an  ejectment,  en- 
tered into  articles  of  agreement 
with  P.,  which  recited  the  pen- 
dency of  the  suit,  and  that  he 
had  given  to  P.  a  power  of  at- 
torney to  prosecute  it  to  judg- 
ment, and  then  proceeded  to 
state,  that  the  plaintiff  had 
f  freed  to  gran(t  bargain)  and 


tell,  and  thereby  did  grant,  bar- 
gain^ and  sell,  the  land  in  con- 
troversy to  P.  and  heirs,  who 
was  to  prosecute  the  suit  by 
virtue  of  the  power  of  attorney, 
and  if  he  should  be  success- 
ful, pay  to  the  plaintiff  2000 
dollars,  and  the  plaintiff  should 
then  convey  the  land  to  him  in 
fee,  P.  to  bear  the  expenses  of 
the  suit:  but  if  the  plaintiff's 
title  did  not  prevail,  he  was  not 
to  pay  the  2000  dollars,  nor  any 
part  thereof.  Held,  that  this 
was  an  executory  agreement, 
which  not  divest  the  title  of  the 
plaintiff.  Lessee  of  Afaus  v. 
Montgomery  et  al.  329 

6.  An  application  on  which  a 
survey  has  been  made  and  re- 
turned, though  the  proprietor 
of  it  does  not  appear  to  have 
pursued  his  claim  by  enteriig 
upon  the  land,  or  occupying  it, 
or  paying  the  purchase  money 
to  the  state,  or  otherwise,  ex- 
cept by  bringing  an  ejectment 
in  which  there  was  a  verdict 
for  the  defendant,  is  a  subsist- 
ing title  in  a  third  person, 
under  which  the  defendant  in 
an  ejectment  may  protect  him- 
self. Watson  v.  Gilday.  33  T 

7.  But  if  both  parties  claim  by  im- 
provement,   and    the    plaintiff 
prove  a  settlement  of  bounda- 
ries between  the  defendant  and 
himself  by  agreement,  the  de- 
fendant cannot  set  up  a  title  in 
a  third  person,  to  bar  the  plain- 
tiff 's    recovery.  Ibid. 

8.  A.  and  B.  by  articles  of  agree- 
ment, dated  7th  of  September^ 

1794,  sold  certain  lands  to  C., 
and  covenanted  to  take  out  pa- 
tents in  his  name;  in  considera- 
tion of  which,  C.  covenanted  to 
pay   them   a  certain   sum  per 
acre;    and   to   execute   bonds, 
and  a  mortgage  on  these,  or 
other  lands  of  equal  value,  as  a 
security.  On  the  17thof  March^ 

1795,  C.,  by  deed,   conveyed 
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part  of  these  lands  to  D.,  with 
covenants  of  special  warranty, 
and  for  further  assurance.  On 
the  12th  of  July,  1795,  E.  who 
was  interested  in  the  concern 
with  A.  and  B.,  and  who  had 
taken  out  the  warrants  and  pa- 
tents in  his  own  name,  con- 
veyed the  legal  title  to  C.,  who, 
on  the  14th  of  November,  follow- 
ing, executed  bonds  to  A.,  B., 
.  and  E.,  and  a  mortgage  to  A. 
and  B.,  to  secure  these  bonds, 
and  other  debts.  When  the  ar- 
ticles of  agreement,  and  the 
conveyance  to  D.  were  execu- 
ted, the  lands  were  situated  in 
the  county  of  2V,  but  when  the 
conveyance  from  E.  to  C.,  and 
the  bonds  and  mortgage  were 
executed,  they  were  situated  in 
the  county  of  //.,  which  was 
taken  from  2V.,  and  erected  into 
a  county,  ,13th  of  Ap-ril,  1795. 
The  deed  from  C  to  D.  was 
recorded  in  the  county  of  2V., 
17th  of  September,  1795.  The 
deed  from  C.  to  E.  was  re- 
corded in  the  county  of  L.,  18th 
of  October,  1795,  and  the  mort- 
gage from  C.  to  A.  and  B.  on 
the  20th  of  the  same  month.  A 
judgment  was  afterwards  ob- 
tained on  the  mortgage,  and 
the  lands  sold  under  a  levari 
facias  to  B.  and  E.  Held,  that 
the  conveyance  from  C.  to  D., 
and  the  subsequent  conveyance 
of  the  legal  title  from  E.  to  C. 
did  not  vest  in  D.  a  title  clear 
of  theincumbrance  of  the  mort- 
gage, and  that  therefore  C.  was 
not  entitled  to  recover  in  eject- 
ment. C/i£w  v.  Barnet.  389 

ENLISTMENT. 
See  INFANT. 

The  enlistment  of  an  infant  is 
good  at  common  law.  There 
is  no  act  of  congress  prohibit- 
ing the  enlistment  of  a  minor 


in  the  marine  corps.  Whether 
an  enlistment  be  valid  or  not, 
one  under  arrest,  upon  a  charge 
of  desertion,  must  abide  the 
sentence  of  a  Court  Martial  be- 
fore he  can  contest  the  validity 
of  the  enlistment.  The  Common- 
wealth v.  Gamble.  93 

ENTIRE  CAUSE  OF  ACTION. 

See  APPROPRIATION. 

EQUITY. 

See  VFNDOR  AND  VENDEE,  1. 

1.  Of  the  equity  powers  possessed 
by  the  courts  of  law  in   Penn- 
sylvania. Funk  v.  Voneida.    109 

2.  The  purchaser  of  an  equitable 
title,  takes  it  subject  to  all  the 
countervailing  equities  to  which 
it  was  subject  in  the  hands  of 
the  person  from  whom  he  pur- 
chased.    Chew  v.  Barnet  et  al. 

389 

ERROR. 

See  ASSUMPSIT,  1.      ARBITRATION 
AND  AWARD,  1. 

1.  If  on  an  appeal  from  a  justice  of 
the  peace,  the  plaintiff's  decla- 
ration or  statement,  lay  a  cause 
of  action,  which  accrued  sub- 
sequently  to    the    commence- 
ment of  the  suit  before  the  jus- 
tice, the  judgment  must  be  re- 
versed on  writ  of  error.     Roud 
v.  Griffith.  130 

2.  Where  facts  have  been  given 
in   evidence,  according  to  the 
finding  of  which,   the  verdict 
will  be  decided,   it  is  error  in 
the  court  to  instruct  the  jury, 
positively,    to   find    for  either 
party;    but   where,    admitting 
every  fact  and  circumstance  to 
be  true,  the  plaintiff  has   en- 
tirely failed  to   make  out  his 
case,   such  instruction    is  not 
erroneous.    Weidler  v.  The  Far 
mers'  Bank  of  Lancaster.      13 

3.  If  evidence  be  irrevelant  at  the 
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time  it  is  offered,  it  is  not  error 
to  reject  it,  because  other  evi- 
dence might  afterwards  be 
^iven,  in  connection  with 
which,  it  would  become  rele- 
vant. If  it  would  be  relevant 
in  conjunction  with  other  facts, 
it  ought  to  be  proposed  in  con- 
nection with  those  facts,  and 
an  ofier  to  follow  the  evidence 
proposed,  with  proof  of  those 
facts,  at  a  proper  time.  Ibid. 

4.  If  the  record  show  merely  that 
a  verdict  was  returned  in  the 
court  below,  in  favour  of  the 
plaintiff,  and  assessing  dama- 
ges, **  subject  to  the  o/iinion  of 
the  court  on  the  facts  firaved," 
and  judgment  on  the  verdict, 
without  more,  the  judgment  is 
erroneous  and  must  be  reversed. 
Roberta  v.  hojikins.  202 

.">.  If  the  court,  upon  being  re- 
quested to  charge  the  jury  upon 
the  effect  of  a  particular  part  of 
a  deposition,  which  cannot  well 
be  separated  from  the  rest,  in 
their  instructions,  take  into 
view  the  whole  of  the  deposi- 
tion, it  is  not  error.  Setin  et  al 
v.  Snyder  et  al.  319 

6.  If  the  charge  of  the  court  be 
so  contradictory,  that  the  jury 
must  be  at  a  loss  to  know  what 
the  law  is,  the  judgment  must 
be  reversed  for  error.  Ibid. 

T.  It  cannot  be  assigned  for  error 
in  this  court,  that  the  charge  of 
the  court  below,  was  dictated, 
and  drawn  up  by  the  counsel  of 
one  of  the  parties.  Ibid. 

3.  Where  the  nature  of  the  con- 
tract is  submitted  to  the  jury 
upon  the  whole  evidence,  an 
intimation  of  the  opinion  of 
the  court  as  to  its  nature, 
though  incorrect,  is  not  error. 
Har/ier  el  al  v.  Kean.  280 

9.    It  is  error  to  leave  it  to  the 
jury  to  decide,  whether  an  ap- 
plication, on  which  a  surrender 
has   been  made   and  returned, 
3N 


has  been  abandoned.  Walton  v. 
Gilday.  337 

10.  Where  the  handwriting  of  a 
'deceased  subscribing  witness  to 

a  deed  has  been  proved,  the 
court  has  no  right  itself  to  exa- 
mine witnesses,  and,  on  a  belief 
that  the  instrument  is  forged, 
withdraw  it  from  the  jury.  Scotr 
\.  Gallagher.  347 

11.  Writ  of  error  quashed,  because 
the  judgment  in  the  court  below 
was   entered  firo  forma,    and 
•without  prejudice  to  either  party. 
Kerr  v.  The  Mayor,  Aldermen, 
and  Citizens  of  Pittsburg.     359 

12.  A  party  cannot  assign  that  for 
error,  from  which  he  has  sus- 
tained no  injury.     Therefore,  if 
the  court  permit  an  improper 
question  to  be  put  to  a  witness, 
who  is  unable  to  give  any  an- 
swer  to   it,   it   cannot   be    as- 
signed for  error.    Allen  et  al  v. 
Rostain.  362 

13.  The  party  who  put  the  ques- 
tion,  has  a  right  to  have  the 
answer  of  the  witness   placed 
upon  the  record.  Ibid. 

14.  If  counsel  are  of  opinion,  that 
their  case  may  be  taken  out  of 
a  general  rule  of  Jaw   by  any 
particular  circumstances,  they 
should   propose  those  circum- 
stances hypothetical!?,  and  ask 
the  opinion  of  the  court  upon 
the  law.     If  they  omit  to  do  so, 
they  cannot  assign  for  error,  that 
the  court  ia  laying  down  a  gene- 
ral rule  of  law  correctly,  have 
done  so  too  broadly  for  the  cir- 
cumstances of  the  case.      Ibid. 

15.  If  the  court,  after  instructing- 
the  jury  as  to  the  nature  of  part- 
nerships, leave  it  to  them  to 
decide,  from  the  evidence,  whe- 
ther one  of  the  defendants  had 
a  right  to  bind  the  other  in  the 
contract  in  question,  it  is  not 
error.  Ibid. 

16.  Nor  is  it  error  to  leave  it  to  the 
jury  to  infer  an  acyuictcence  in 
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the  contract  by  one  of  the  de- 
fendants, where  the  evidence 
shows  consent  only  before,  and 
not  after  the  contract.  A  judg- 
ment is  not  to  be  reversed  on  a 
verbal  criticism.  Ibid. 

17.  Error  in  the  trial  of  an  imma- 
terial part  of  an  issue,  is  no 
cause  for  the  reversal  of  a  judg- 
ment.  Edgar  v.  Boies.          445 

18.  Where,  therefore,  the  plaintiff 
was  bound  by  articles  of  agree- 
ment, to  tender  a  conveyance  on 
a  certain  day,  OR  to  give  security 
to  make  such  a  conveyance  at  a 
future  day,  and  he  has  done  the 
'latter,  it  is  a  fulfilment  of  his 
contract,  and  if  the  court  below 
erroneously  admit  evidence  to 
prove  a  tender  of  a  deed  on  a 
clay  subsequent  to  that  agreed 
upon,  it  cannot  be  assigned  for 
error.  Ibid. 

19.  The  admission  of  incompetent 
evidence,  which  can  prejudice 
no  one,  cannot  be  assigned  for 
error.  Ibid. 

EVIDENCE. 

See  LIEN  OF  MECHANICS.     MONEY 

HAD  AND  RECEIVED. 

1.  Where  a  dispute  has  been  set- 
tled by  the  agreement  of   the 
parties,  it  is  not  competent  to 
one  of  the  parties,  in  an  action 
upon  the   agreement,    to   give 
evidence   which   relates  exclu- 
sively to  the  subject  matter  of 
the  original  dispute.   Berks  and 
Dauphin     Turnpike     Company 
v.  Hendel  et   at,  Executors  of 
Meyers.  .     123 

2.  Evidence  is  not  admissible  to 
show,    that   an   entry   on    the 
docket,  in  a  suit  pending,  "  set- 
tled   as   per  agreement  filed," 
was  made  by  the  court  against 
the  consent  of  the  defendant. 

Ibid. 

3.  On    an  issue  of  devisavit  vel 
non,  a  witness  may  be  asked, 
4*  whether     from     his     actual 
knowledge  of  the  alleged  testa- 


tor, he  considered  him  fit  or 
unfit,  to  make  a  will.  Wogan  v. 
Small.  141 

4.  In  proving  what  was  testified 
by  a  deceased  witness  on  a  for- 
mer trial,   it  is  not  necessary 
that  the  -very  words  spoken  by 
him  should  be  sworn  to.     But 
the  person  who  undertakes  to 
prove   his   evidence,   must   be 
able  to  state  the  substance  of 
the  whole,  of  ivhat  was  said  on 
the  particular  subject,  which  he 
is  called  to  prove.     If  he   can 
only  prove  what  was  sworn  to 
by  the  deceased  person,  in  his 
examination   in   chief,  without 
giving  the  cross  examination, 
it   cannot   be   received  in  evi- 
dence.   Holfv.  Wyeth.  149 

5.  A  witness  having  proved  that 
an  agreement  in  writing  (which 
was  proved   to  have   been  de- 
stroyed,) had 'been  entered  into 
between  the  plaintiff  and  him- 
self relative  to  the  compensa- 
tion to  be  given  to  the  plaintiff 
for  his  services  in  conducting 
a  land  lottery,  which  compen- 
sation  the   defendant  had  un- 
dertaken to  pay,  on  receiving  a 
transfer  of  the  interest  of  the 
witness  in  the  lottery,  the  de- 
fendant proposed  to  ask  him, 
whether  if  the  lots  had  been  sold 
to  persons   unable   to  pay  for 
them,  he  would  have  considered 

.  himself  bound  to  pay  the  defend- 
ant the  amount  of  the  compen- 
sation ?  Held  to  be  inadmissi- 
ble, because,  the  answer  would 
not  tend  to  prove  the  contents 
of  the  agreement;  but  merely 
show  what  he  believed  he  would 
have  done,  on  a  certain  event. 
Swanv.  Scott.  155 

6.  Ai  offer  to  pay  an  award  of  arbi- 
trators, within  the  time  allowed 
for  an  appeal,  partly  in  bonds 
and  partly  in  money,  is  not  in 
the   nature  of  a  compromise, 
but  a  mode  of  payment :  and 
therefore,  in  an  action  on   a 
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bond,  given  in  satisfaction  of 
the  award,  such  offer  may  be 
given  in  evidence  to  show  an 
acknowledgement  of  the  vali- 
dity of  the  debt.  [bid. 
r.  It  is  also  evidence  to  remove  an 
imputation  of  fraud  in  obtain- 
ing the  bond.  Ibid. 

8.  If  from    the  testimony    it  is 
doubtful,    whether    such   offer 
were  made  as  a  compromise  or 
a  mode  of  payment,  it  is  proper 
for  the  court  to  leave  it  to  the 
jury  to  determine,  with  what 
view  the  offer  was  made.      Ibid. 

9.  A  deposition  taken  by  consent 
while  a  cause  is  depending  be- 
fore   arbitrators    from    whose 
award  an  appeal  has  been  en- 
tered, cannot  be  read  in  evi- 
dence on  the  trial  of  the  appeal, 
unless  the  witness  be  dead,  or 
not  within  the  state.     Forney  v. 
Hallagher.  203 

10.  If  a  deposition  be  objected  to 
in  toto,  without  specifying  the 
exceptionable  parts,  this  court 
will  not  reverse  the  judgment 
if  any  part  of  it  be  legal  evi- ' 
tlence,  though  other  parts  may 
be  inadmissible.     This  is  the 
general    rule,   to   which  there 
may  be  exceptions,  to  be  deci- 
ded on  as  they  arise.  Anderson 
et  al)  Executors  of  Porter  v. 
Nfjf.  208 

11.  The  omission  to  state  in  a  cer- 
tificate of  the  acknowledgement 
of  a  deed,  that  the  person  be- 
fore  whom   the   acknowledge- 
ment was  made  was  a  justice 
of  the  peace  of  the  county  in 
which  the    land  was  situated, 
does  not  render  the  certificate 
void.     It  may  be  supplied   by 
parol  proof,  that  he  was  an  act- 
ing justice  of  the  peace  at  the 
the  time  the  acknowledgement 
was  taken.    Scott  v.  Gallagher. 

347 

;  :.  Where  the  handwriting  of  a  de- 
ceased subscribing  witness  to  a 
deed  has  been  proved,  the  rourt 


has  no  right  itself  to  examine 
witnesses,  and,  on  a  belief  that 
the  instrument  is  forged,  with- 
draw it  from  the  jury.  Ibid. 

13.  Where,  in  an  action  brought 
by  a  bank  on  a  single  bill,  the 
defence  was,  that  the  bank  had 
loaned  to  A.  10,000  dollars,  on 
the  security  of  certain    bonds 
for    11,000   dollars,  with  war- 
rants   of   attorney   to    confess 
judgment,  and  accompanied  by 
the  indorsed  note  of  A!,  which 
it  was  understood  was  not  to  be 
proceeded  on,   it  being  given 
merely   to    comply    with    the 
forms  of  the  bank,  and  that  it 
was  agreed,  that  what  remain- 
ed of  the  proceeds  of  the  bonds 
after    satisfying    the    debt    of 
10,000  dollars,   with   interest, 
should  be  applied  to  the  pay- 
ment of  the  balance  due  on  the 
single    bill,    which  was   given 
by  the   defendants  as  sureties 
for    another    debt,    previously 
due  to  the  bank  by  A.,  and  that 
in  consequence  of  the  bank  not 
having   used  due  diligence  in 
collecting   the  bonds,   the   de- 
fendants lost  all  benefit  of  them  $ 
evidence  that  the  directors  of 
the  bank  had  authorized    the 
loan  of   10,000  dollars  on  the 
assignment  of  the   bonds,  and 
A's.  note,  and- that  no  recourse 
was    to    be    had   on  the    note 
against   the  drawer   or   indor- 
sers,  without  proof  of  the  agree- 
ment that  the  surplus    was  to 
be  applied  to  the  payment  of  the 
debt  in  suit,  was  held  to  be  irrele- 
vant and  inadmissible.    Stewart 
v.  The  Huntingdon  Bank.     267 

14.  Declarations  by  the  officers  of 
the  Bank,  unauthorized  by  the 
board   of    directors,    that    the 
bonds  were  to  be  applied  to  the 
payment  of  the  debt  due  by  A., 
and  the  money  he  was  about  to 
get,  are  not  evidence  against  the 
bank.  Ibid. 

\  5.  Where  papers,  in  themselves 
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irrelevant,  have  been  permitted 
to  be  read  to  the  jury,  with  an 
understanding,  that  they  will  be 
followed  by  evidence,  connected 
•with  which  they  would  be  rele- 
vant, but  such  evidence  is  not 
given,  they  cannot  be  argued 
upon  by  counsel,  and  sent  out 
with  the  jury  as  evidence  in  the 
cause.  Ibid. 

16.  Where  a  deputy  has  been  ap- 
pointed by  deed,  the  deed  must 
be  produced    and   proved  like 
other  deeds.   Scale's  Executors 
v.    The  Commonwealth,  for  the 
use  of  Worrell  et  a  I.  299 

17.  A  return  to  aji.fa.  of,  levied  on 
certain  specified  articles,  toge- 
ther  with   'all    the    defendant's 
personal  firofierty,  is  firima  facie 
evidence  of  a  levy  to  the  value 
of  the  debt ;  and  in  an  action 
against  the  surety  of  the  coro- 
ner, for  the  coroner's  refusal  to 
sell  the  goods  of  the  defendant 
in  the  execution,  it  casts  upon 
the   defendant  the  burthen  of 
prpving  the  value  of  the  whole 
of  the  goods  of  the  defendant  in 
the  execution.  Ibid. 

18.  He   cannot  be  permitted  to 
prove,  the  value  of  the  goods  spe- 
cified in  the  return  alone.     Ibid. 

19.  Where  it  is  necessary  to  ena- 
ble the  jury  fully  to  understand 
all  that  passed  between  the  par- 
ties, a  conversation  between  a 
witness    and    a   third   person, 
merely  of  an  introductory  and 
explanatory    nature,     may    be 
given  in  evidence.     Harper  et 
alv.Kean.  280 

20.  What  was  said  by  a  third  per- 
son as  to  the  quality  of  an  arti- 
cle, though  communicated  to  the 
defendant,  is  not  evidence.  Ibid. 

21.  Where  a  contract  is  proved, 
partly  by  letters  between  the  par- 
ties, and  partly  by  verbal  com- 
munications, it  is  not  error  to 
submit  the  nature  of  the  contract 
to  the  jury  upon  the  whole  evi- 
dence. Ibid. 


22.  If  a  deputation  be  by  deed, 
the  deed  must  be  produced  and 
proved  like  other  deeds;  and  if 
the   subscribing   witness   does 
not  attend,  parol  evidence  can- 
not be  given  of  the  alleged  de- 
puty having  acted  in  that  capa- 
city.    Scale's  Executors  v.  The 
Commonwealth,  for  the    use  of 
Smedley  ct  a  I.  SO  5 

23.  Where  it  is  alleged,  that  a 
survey,  which  has  been  return- 
ed by  the  deputy  surveyor  for 
A.  ought  to  have  been  returned 
for  B.,  a  draft,  found  among 
the  official  papers  in  the  office 
of  the  deputy  surveyor  of  the 
district,  not  signed  by  any  offi- 
cer, nor  returned  to  the   sur- 
veyor general,  nor  purporting 
to   have  been  made  for  B.  or 
any  other,  person,   but  in   the 
handwriting  of  the  deputy  sur- 
veyor, is   admissible  evidence 
in  support  of  B's.  title.  Hoover 

et  al  v.   The  Lessee  of  Gonzalus. 
et  aL  314 

24.  In  ejectment,  where  the  plain- 
tiff did  not  purchase  the  land  in 
dispute  from  the  defendant,  or 
any  person    under    whom    he 
claimed,  evidence  of  what  was 
the  value  of  the  land  at  the  time 
the  plaintiff  purchased    it,    is 
inadmissible.  Ibid. 

25.  A  deed  executed  by  one  of 
the     plaintiffs    in     ejectment, 
after  the  commencement  of  the 
suit,  reciting,  that  he  was  in- 
debted   in   a    certain   sum    of 
money  to  a  particular  person, 
payment  of  which  he  wished  to 
secure,   and  conveying  to   the 
grantee  all  his  interest  in  the 
premises,   in   confidence  to  sell 
and  disfiose  of  the  same  and  pay 
the  debt  to  the  creditor,  cannot 
be  given  in  evidence  by  the  de- 
fendant. Ibid. 

26.  How  far  and  for  what  pur- 
poses, proceedings  of  the  board 
of  property  are  evidence.  Ibid. 

27.  That  a  surveyor  ran  the  lines 
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of  jianicular  draft  and  found 
them  on  the  ground  according 
to  the  draft,  that  he  blocked  the 
trees  and  found  them  answer 
exactly  to  the  date  of  the  survey, 
are  facts,  which  may  be  given 
in  evidence,  and  not  merely 
the  conditions  of  the  surveyor. 

Ibid. 

28.  A  survey  of  a  tract  of  land 
near  the  land  in  dispute,  is  evi- 
dence to  show  that  the  deputy 
surveyor  was  in  the  neighbour- 
hood, about  the  time  at  which 
the  party  offering  it,  alleges  his 
own  survey  to  have  been  made. 

Ibid. 

29.  Where  the  court,  on  the  ap- 
plication of  the  creditors  of  the 
defendant,  open  a  judgment  for 
the  purpose  of  trying,  whether 
the   bond  on  which   the  judg- 
ment   was    entered,    was    not 
given  in  a  contrivance  between 
the  plaintiff  and  defendant,  to 
defraud  the  creditors,  it  is  not 
necessary    that    the    creditors 
should  be  made  parties  to  the 
suit.     Whiting  v.  Johnson.     328 

30.  In  such  a  case,  the  declara- 
tions of  the  defendant,  in  the  ab- 
sence of  the  plaintiff,  respecting 
the  amount  of  the  debts  he  owed 
the  plaintiff,  cannot  be  given  in 
evidence  by  the  creditors.  Ibid. 

31.  Nor  is  a  declaration  by  the 
defendant,  "  that  if  a  man  can- 
not make  both  ends  meet,  he 
ought  to  secure  something  for 
his  family,"  admissible  in  evi- 
dence. Ibid. 

32.  After  a  paper  has  been  read 
to  the  jury,  and  evidence  given 
by  the  opposite  siile,  of  decla- 
rations by  one  of  the  parties  to 
the   suit,   as  to  where  it  was 
found,  that  party  cannot  be  exa- 
mined to  prove  where  the  paper 
was  found,  in  contradiction  to 
his  declarations.     Lodge  v.  Pi- 
filter  et  al.  333 

33.  A    witness,  who,   though   a 
man  of  business  and  much  con- 


versant with  writings,  had 
never  been  employed  in  de- 
tecting forgeries,  cannot  be 
asked  whether  papers,  proved 
to  be  in  the  handwriting  of  a 
particular  person,  and  a  paper 
alleged  to  have  been  forged, 
are,  in  his  opinion,  in  the  same 
handwriting.  Ibid. . 

34.  It  seems,  that  such  a  question 
would  not  be  proper,  even  to  an 
exfiert  in  the  examination   of 
writings.  Ibid. 

35.  If  a  person,  called  to  prove 
what  a  deceased  witness  testi- 
fied,  states  that  he   recollects 
the  amount   and    substance  of 
what  the  deceased  said  ;   that 
he    recollects   that  there  was  a 
cross   examination,    but  cannot 
recollect    "what    questions   loerc 
put,  he  cannot  be  received  as  a 
witness.   Watson  v.  Gilday.  337 

36.  The   admission  of  a  person 
under      whom     the      plaintiff 
claims,  by  deed  subsequent  to 
the  admission,  as  to  the  situa- 
tion of  a  corner  tree,  pointed 
out  to  him  by  a  third  person, 
is  evidence  of  boundary  against 
the  plaintiff  j  the  person  \vho 
made  the  admission,  being  dead 
at  the  time  of  trial     Benncr  \. 
Hauser  et  al.  352 

37.  Evidence  that  the  defendant 
was  in  possession  of  the  land  in 
dispute,  and  had  purchased,  it, 
at  a  period  antecedent  to  the 
date  of  his  deed,  is  admissible 

Ibid. 

38.  Where  the  party  offering  evi- 
dence is  called  upon  to  state  for 
what  purpose  it  is  offered,  he 
will  be  confined  to   the  point 
proposed  to  be  proved;  but  if 
the  evidence  be  objected  to  ge- 
nerally, all   that  is  incumbent 
upon  the  party  offering  it,  is  to 
show,  that  it  is  proper  for  some 
purpose.  Ibid. 

39.  Where  a  general  partnership 
is  alleged  by  the  plaintiff,  and 
denied  bv  the  defendants,  who 
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admit  a  special  partnership,  a 
subscription  to  the  stock  of  a 
Navigation  and  Insurance  Com- 
pany, made  in  the  name  of  the 
firm  by  the  partner  denying  the 
general  partnership,  may  be  gi- 
ven in  evidence  by  the  plaintiff, 
as  one  step  towards  proving  a 
general  partnership.  Allenetal 
v.  Rostain.  362 

40.  If  the  defendant  traverse  the 
averment  of  a  tender  of  a  deed 
on  a  day  different  from  that  on 
•which  the  plaintiff  covenanted 
to  make  it,  he  cannot  object  to 
evidence  in  support  of  such  aver- 
ment, on  the  ground  that  it  does 
not  show  a  tender  at  the  time 
agreed  upon.  Edgar  v.  Boies. 

445 

EXCEPTIONS,  BILL  OF. 

1.  The  court  is  not  bound  to  sus- 
pend the  trial  of  a  cause,  until  a 
bill  of  exceptions  is  drawn  in 
form,  and  sealed.  A  note  in 
writing,  made  at  the  time  the 
exception  is  taken,  to  be  re- 
duced to  form  afterwards,  is 
sufficient. 

Query.  Whether  the  conduct  of  the 
court  in  such  a  matter,  is  the 
subject  of  a  bill  of  exceptions. 
Stewart  et  al  v.  The  Hiintingdon 
Bank.  267 

EXECUTION. 
See  BOND,  1. 

EXECUTORS  AND  ADMI- 
NISTRATORS. 

See  ORPHAN'S  COURT,  1,  2. 

1.  The  court  refused  to  allow  to 
an  administrator  the  sum  of 
275  dollars  86  cents,  charged 
against  the  estate  of  the  intes- 
tate for  mourningfor  the  family, 
as  against  those  of  the  next  of 
kin  who  had  received  no  part 
of  the  mourning.  Flintham's  Afi- 
feal.  1 6 


2.  The  administrator  was  charged 
with  interest  on  the  distributive 
shares  of  minors  from  the  time 
of  filing  his  accounts  in  the  re- 
gister's office,  notwithstanding 
the  minors  had  not  until  long 
afterwards,  any  guardian  legally 
authorized  to  receive  their  re- 
spective  shares,    and   the    ac- 
counts were  a  long  time  before 
auditors,    and   the   amount    to 
which  the  minors  were  entitled 
could  not  be  ascertained  until 
the  final  decree  of  the  Orphans' 
Court.  Ibid. 

3.  Where  two  administrators,  nei- 
ther of  whom  was  next  of  kin 
to  the  intestate,  settled  a  joint 
account,  on  which  they  charged 
themselves  with  the  amount  of 
the   inventory  they  had    previ- 
ousiy  filed,   which  embraced  a 
bond  and  book  debt  due  to  the 
intestate  from  one  of  the  admi- 
nistrators ;   the  court  refused, 
after  the  lapse  of  four  years,  to 
discharge  the  co-administrator 
from  his  liability  for  this  debt, 
because  it  had  been  discovered 
since  the  settlement  of  the  ac- 
count in  the  Orphans'  Court, 
that  the  obligor  was  insolvent 
at   the  time  of  the  intestate's 
death.    Metz's  Jifi/ieal.  204 

4.  The  proper  time  to  claim  an  al- 
lowance for  bad    or    doubtful 
debts,  is  when  the  administra- 
tion account  is  settled.         Ibid. 

5.  How  far  administrators  will  be 
allowed    in    the    settlement    of 
their  account,  payments  made 
by   them,    for   the   funeral   ex- 
penses,  boarding  and  lodging, 
horse-keeping,  See.  of  the  intes- 
tate. Ibid. 

6.  On  the  discontinuance  of  a  suit 
brought  by  an  executor  or  ad- 
ministrator, the  plaintiff  is  not 
liable  de  bonis  pro/iriis^  for  the 
costs  of  the  opposite  party;  but 
he  is  for  the  fees  of  the  officers 
of  the  court,  for  services  ren- 
dered to  him.    Musser  et  al  Ad- 
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Miniatrator*  oj  Charles  v.  Good. 

247 

7.  Where  a  testator  devised  all 
his  estate,  real  and  personal,  to 
his  wife,  during  her  natural  life, 
after  discharging  all  his  lawful 
debts,  and  from  and  immediate- 
ly after  .  her  decease,  he  gave 
and  devised,  of  the  same,  pecu- 
niary legacies  to  different  rela- 
tions, the  residue  of  his  estate, 
whatever  it  mightbe,to  be  equal- 
ly divided  between  two  other 
relations,  or  the  surviving  heirs 
of  each  :  held,  that  the  will  gave 
no  power  to  the  executors  to 
sell  the  real  estate.  Clark  \. 
Riddle,  Surviving  Executor  of 
Dougherty.  3 1 1 

3.  Of  the  right  of  creditors  and 
legatees  to  follow  assets  which 
have  been  collusively  parted 
with  by  an  executor ;  of  the 
remedy  in  such  cases,  and  of 
the  power  of  an  executor  over 
the  assets.  Petrie'v.  Clark  el 
al.  377 

9.  Of  an  executor  pledging  the 
assets  of  his  testator  as  a  secu- 
rity for  an  antecedent  debt  of  his 
own,  to  one  who  is  ignorant  of 
the  mis-appropriation  of  the 
property.  Ibid. 

10. Apromissorynote  was  indorsed 
in  blank  to  executors  for  goods 
purchased  of  them,  winch  were 
part  of  the  assets  in  their  hands. 
One  of  the  executors,  without 
•  the  knowledge  of  the  other, 
being  indebted  to  the  plaintiff 
on  his  own  promissory  note  of 
nearly  the  same  amount,  after 
his  own  note  became  due,  made 
un  arrangement  with  the  plain- 
tiff, by  which  his  own  note  was 
taken  up  by  a  new  note,  and  the 
note  which  had  been  received 
by  the  executor  for  the  goods 
of  the  testator,  was  handed  over 
•with  the  blank  indorsement  of 
the  payee  as  a  collateral  secu- 
rity for  the  payment  of  this  debt; 
the  plaintiff  being  entirely  igno- 


rant of  the  circumstances  under 
which  the  latter  note  came  into 
the  hands  of  the  executor.  //<•/</, 
that  the  plaintiff,  not  being  a 
holder  for  a  valuable  considera- 
tion, was  not  entitled  to  recover 
the  amount  of  the  note.  Ibid. 

1 1.  But,  it  seems,  that  if  he  could 
show  that   time  was   given  in 
consideration  of  obtaining  the 
note  in  question  as  a  security 
for  a  debt,  and  in  consequence, 
the  debt  was  lost,  it  would  be 
otherwise.  Jbid. 

12.  An  administrator  and  his  surety 
are  not  liable  on  their  bond  for 
the  act  of  the  former,  in  con- 
fessing a  judgment  on   which 
the  real  estate  of  the  intestate 
is  sold,  and  applied  to  the  pay- 
ment of  debts  which  are  poste- 
rior  in  order   to   those  which 
would  have  been  paid,  had  the 
property  been   brought  into  a 
course  of  administration.    Reed 
ct  alv.  The  Commonwealth.     441 

FACTOR. 

If  a  principal,  in  a  letter  to  his 
faotor,  express  a  wish  to  have  a 
certain  thing  done,  but  after- 
wards leave  the  matter  to  the 
discretion  of  the  factor,  a  non- 
compliance  with  the  wish  thus 
expressed  is  not  a  breach  of  or- 
ders, which  will  make  the  fac- 
tor liable.  Hurfier  et  al  v.  Kean. 

280 

FEES. 

Of  the  distinction  between  fees 
and  costs.  Musser  et  al  Adminis- 
trators of  Cha rles  \.Good.  247 

FEME  COVERT. 
See  DEVISE,  2. 

FRAUD. 

1.  A  purchaser  of  land  at  sheriff's 
sale  buys  at  his  own  risk,  and 
acquires  the  interest  which  the 
defendant  in  the  execution  hadj 
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and  no  more.  Where,  there- 
fore, he  has  paid  the  purchase 
money,  he  cannot  recover  it 
back,  in  consequence  of  a  de- 
fect of  title,  in  an  action  for  mo- 
ney had  and  received,  against 
the  plaintiff  in  the  execution, 
without  proving  express  fraud 
in  the  plaintiff.  Weidler  v.  The 
Farmer's  Bank  of  Lancaster. 

134 

2.  A  deed  duly  recorded,  by  which 
the  defendant  in  the  execution 
had  conveyed  the  premises  to  a 
third  person,  before  the  judg- 
ment was  obtained,  under  which 
the  sale  took  place,  affords,  when 
standing  alone,  no  presumption 
of  fraud,  and  is,  therefore,  inad- 
missible in  evidence.  Ibid. 

3.  Nor  can  a  mortgage,  executed 
by  the  person  from  whom  the 
defendant  in  the  execution  pur- 
chased,   and   under  which   the 
property  was   afterwards   sold, 
be  received  as  evidence  of  fraud. 

Ibid. 

4.  The  sheriff  is  not  the  agent  of 
the  plaintiff  in  the  execution, 
who  is  not  responsible  for  mis- 
representations   made    by    the 
sheriff  at  the  time  of  sale,  re- 
specting the  title,  unless  it  be 
shown,  that  he  acted  under  the 
instructions  of  the  plaintiff. 

Ibid. 

5.  A   petition   presented    by   the 
purchaser  to  the  plaintiff  in  the 
execution,  setting  forth  the  mis- 
take under  which  he  bought,  and 
the  misrepresentations   of  the 
sheriff,  and  requesting  that  what 
he  has  paid  may  be  refunded, 
which  was  refused  by  the  plain- 
tiff, is  not  evidence  of  fraud  in 
plaintiff,  in  an  action  brought 
against  him  to  recover  back  the 
purchase  money.  Ibid. 

6.  Notwithstanding  the  rejection 
of  the  testimony  offered  by  the 
plaintiff  to  prove  fraud,   it  is 
competent  to  the  defendant  to 
give  in  evidence  the  condemna- 


tion of  the  property  under  his 
execution,  the  printed  or  writ- 
ten conditions  of  sale,  the  she- 
riff's deed  to  the  purchaser, 
and  the  payment  by  the  latter, 
of  the  purchase  money,  in  or- 
der to  show  the  fairness  and  re- 
gularity of  the  proceedings. 

Ibid. 

7.  Where  the  court,  on  the  appli- 
cation of  the  creditors  of  the  de- 
fendant,   open  a  judgment  for 
the  purpose  of  trying,  whether 
the   bond  on  which  the  judg- 
ment was  entered,  was  not  gi- 
ven in  a   contrivance   between 
the  plaintiff  and  defendant,  to 
defraud  the  creditors,  it  is  not 
necessary    that     the    creditors 
should  be  made  parties  to  the 
suit.    Whiting  v.  Johnsoh.       328 

8.  In  such  a  case,  the  declarations 
of  the  defendant,  in  the  absence 
of  the  plaintiff,   respecting  the 
amount  of  the  debts  he  owed 
the  plaintiff,  cannot  be  given  in 
evidence  by  the  creditors.    Ibid. 

9.  Nor  is  a  declaration  by  the  de- 
fendant, "  that  if  a  man  cannot 
make  both  ends  meet,  he  ought 
to  secure  something  for  his  fa- 
mily," admissible  in  evidence. 

Ib  id. 

10.  If  a  bond  be  taken  for  more 
than  tjie  real  debt,  with  an  in- 
tent to  defraud  the  creditors  of 
the  obligor,  the  whole  bond  is 
void  as  to  the  creditors.       Ibid. 

GENERAL  AVERAGE. 

See  INSURANCE. 

GUARDIAN. 

1.  If  it  be  made  out,  to  a  reasona- 
ble probability,  that  a  debt  has 
been  lost  by  the  neglect  of  a 
guardian,  he  is  responsible;  but 
not  otherwise.   Prjm  v.  Downing 
et  al.  66 

2.  If  a  guardian  consent  to   the 
mis-application  of  the  money  of 
their  ward,  by  his  co-guardian, 
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particularly  if  he  have  it  in  his 
power  to  secure  it,  he  is  an- 
swerable. /6«/. 

HIGHWAY. 

The  obstruction  of  a  highway  is 
indictable  at  common  law,  and 
not  under  the  act  of  assembly 
of  the  6th  ofJflril,  1802;  which 
inflicts  an  additional  punishment 
for  a  distinct  offence,  viz:  for  not 
removing  the  nuisance,  on  no- 
tice from  the  supervisors  of  the 
township.  In  a  prosecution, 
therefore,  for  running  a  fence 
across  a  public  road,  it  is  not 
necessary  to  prove,  that  notice 
to  remove  it,  and  repair  the  da- 
mage, was  given  by  the  super- 
visors to  the  defendant.  Kelly 
v.  The  Commonwealth.  345 

HUSBAND  AND  WIFE. 

1.  Where,  in  consequence  of  pro- 
ceedings in  the  Orphans'  Court, 
for  the  valuation  and  partition 
of  the  real  estate  of  an  intestate, 
a  part  of  it  is  allotted  and  de 
creed  to  A.,  the  husband  of  a 
daughter  of  the  intestate,  in 
right  of  his  wife,  upon  his  giv- 
ing a  mortgage  for  a  certain 
sum  to  the  other  children  oi 
the  intestate,  but  no  such  mort- 
gage is  ever  given ;  in  an  eject- 
ment by  another  daughter  of  the 
intestate,  for  her  share  of  the 
land  thus  allotted  to  A.,  the  de 
fendant  may,  in  order  to  show 
that  the  whole  sum  for  which 
A.  was  decreed  to  give  a  mort 
gage,  has  been  paid,  give  in 
evidence  payments  on  accoun 
of  the  maintenance  and  educa 
tion  of  the  plaintiff  while  a  mi 
nor,  by  A.,  he  being  one  of  thi 
guardians,  and  payments  to  he 
husband  after  her  marriage 
Smith  v.  Scudder.  32 

2.  But  declarations,  by  the  hus 
band  of  the  plaintiff,  with  re 
spect  to  the  expenses  of  hi 
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wife's  education,  before  mar- 
riage, are  not  evidence.  Ibid, 
It  is  not  error,  in  such  a  case, 
to  leave  it  to  the  jury  to  decide, 
in  relation  to  transactions  be- 
tween the  husband  of  the  plain- 
tiff, and  A.,  whether  any,  and 
what  payments  have  been  made, 
telling  them  at  the  same  time, 
that  any  other  dealings  between 
the  parties,  than  direct  pay- 
ments, ought  not  to  be  applied 
to  the  discharge  of  the  plain- 
tiff's claim,  unless  so  understood 
and  intended.  Ibid. 

4.  Money  received  by  the  husband 
of  the  plaintiff,  as  the  vxecutor 
of  A<s when  he  has  settled  no 
administration  account,  and 
there  is  no  evidence  of  any  act 
of  the  executor,  indicating  an 
intention  to  separate  any  part 
of  the  money  received  by  him 
as  executor,  and  apply  it  to  the 
satisfaction  of  his  wife's  claim, 
is  no  payment  of  the  debt  due 
in  right  of  the  wife;  and  the 
court  ought  not  to  leave  it  to 
the  jury,"  to  infer  satisfaction  of 
the  plaintiff's  demand.  The 
jury  should  be  instructed,  that,' 
as  the  evidence  was  of  a  bare 
receipt  of  money  as  executor, 
such  receipt  did  not,  in  law, 
amount  to  payment  of  the  mo- 
ney due  to  the  plaintiff.  Ibid. 

5.  If  a  deed,  purporting  to  be  by 
husband  and  wife,  of  the  hus- 
band's lands,  be  proved,  by 
proof  of  the  hind-writing  of  a 
deceased  subscribing  witness, 
it  vests  the  title  in  the  grantee, 
notwithstanding  the  signature 
of  the  wife  is  forged.  Scott  v. 
Gallagher  et  al.  347 

ILLEGAL  DEMAND. 

1.  The  test,  whether  a  demand 
connected  with  an  illegal  trans- 
action can  be  enforced  at  law, 
is,  whether  the  plaintiff  requires 
the  aid  of  the  illegal  transaction 
30 
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to  establish  his  case.     Swan  v. 
Scott.  155 

2.  A  obtained  an  award  of  arbi- 
trators against  B.,  founded  on 
an  illegal  lottery  transaction, 
from  which  B  appealed.  He 
afterwards  withdrew  the  ap- 
peal, and  on  the  same  day  gave 
A.  his  bond,  in  satisfaction  of 
the  award,  and  A.  entered  sa- 
tisfaction on  the  record.  In  a 
suit  brought  upon  this  bond, 
against  B.,  it  was  held,  that  he 
could  not  go  beyond  the  award, 
and  show,  that  the  demand  for 
which  it  was  obtained  originated 
in  an  illegal  transaction.  A  re- 
cript  given  anterior  to  the  award, 
and  which  had  not  been  allowed 
by  the  arbitrators,  cannot  be 
given  in  evidence  in  an  action 
on  the  bond,  to  show  part  pay- 
ment. Ibid. 

IMPROVEMENT. 

A  man  cannot  be  seised  of  an  im- 
provement right  in  trust  for  an- 
other. Therefore,  where  it  was 
doubtful  upon  the  evidence, 
whether  an  improvement  made 
.by  a  tenant,  was  made  for  the 
plaintiff  or  his  father,  it  was 
held  to  be  error  to  instruct  the 
jury,  that,  even  admitting  the 
plaintiff  to  have  been  a  trustee 
for  his  father,  the  action  might 
be  sustained  in  his  name.  Smith 
v.  Oliver.  257 

INDICTMENT. 
See  HIGHWAY. 

1.  An  assault  and  battery,  with  in- 
tent to  commit  a  rape,  being  a 
misdemeanor  only,  the  omis- 
sion of  the  word,  feloniously, 
does  noi  vitiate  an  indictment 
for  such  an  offence.  Stout  v.  The 
Commonwealth.  177 

2  In  an  indictment  for  a  misde- 
meanour, the  day  and  place 
in  the  beginning,  refer 


to    all   the  ensuing  acts,    and 
need  not  be  repeated.          Ibid. 

INFANT. 

1.  The  enlistment  of  an  infant  is 
good  at  common  law.     There 
is  no  act  of  congress  prohibit- 
ing -the  enlistment  of  a  minor 
in  the  marine  corfis.    The  Com- 
monwealth v.  Gamble.  93 

2.  Whether  an  enlistment  be  valid 
or  not,  one  under  arrest,  upon  a 
charge  of  desertion,  must  abide 
the  sentence  of  a  Court  Martial 
before  he  can  contest  the  valid- 
ity of  the  enlistment.  Ibid. 

3.  In  an  action  on  a  contract  en- 
tered into  by  a  minor,  as  secu- 
rity for    another,    the    plaintiff 
cannot,   where  the  plea  is   in- 
fancy, give  in  evidence,  that  the 
defendant,  while  a  minor,  enter- 
ed into  a  number  of  contracts, 
received  conveyances  of  land  in 
his  own  name,  and  for  his  own 
use,  and  transacted  a  variety  of 
business,  as  an  adult.   Curtin  v. 
Patton  et  al.  305 

4.  Nor  is  evidence  admissible  to 
show,    that  the  minor  was  in 
partnership  with  the  person  for 
whom  he  became  security.  Ibid. 

5.  To  make  a  contract,  entered 
into  by  a  minor,    as  security, 
binding  upon  him  when  of  age, 
it  must  appear,  that  after  his 
arrival  at  fuil  age,  he  confirmed 
the   contract   by  some  distinct 
act,  with  full  knowledge,  that  it 
would  be  void  without  such  con- 
firmation. Ibid. 

INSOLVENT. 

See    STATUTE     OF    LIMITATIONS, 
.   RULE  OF.     COURT,  1.     ASSUMP- 
SIT,  1. 

INSURANCE. 

If  a  vessel  lying  at  anchor,  be  in 
danger  of  being  driven  ashore 
in  a  dangerous  place  by  a  storm, 
and  the  captain,  in  order  to  avoid 
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the  danger,  after  consultation, 
cut  the  cables,  and  hoist  sail, 
for  the  purpose  of  getting  out 
to  sea,  or,  if  that  be  impractica- 
ble, of  going  ashore  elsewhere: 
but,  in  consequence  of  the  sail 
being  carried  away,  the  vessel 
becomes  ungovernable,  goes 
ashore,  and  founders,  it  is  not  a 
case  of  general  average,  except 
so  far  as  respects  the  cables  and 
anchors;  and  the  insured  is  en- 
titled to  recover  for  a  total  loss. 
Walker  v.  The  United  State*  In- 
surance Comfiany.  61 

INTEREST. 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 1. 

Where  the  estate  of  a  decedent  is 
not  sufficient  to  pay  both  the 
debts  by  specialty  and  by  sim- 
ple contract,  the  creditors  by 
specialty  are  entitled  to  interest 
on  their  debts,  to  the  time  when 
the  assets  are  apportioned. 
Hhithz'9  Aiifieal.  182 


INTESTATE. 

1.  Surplus  money  arising  from  the 
sale  of  land  by  the   Orphans' 
Court,  whether  it  belong  to  an 
infant,  a  feme  covert,  or  a  male 
of  full  age,  is  to  be  considered 
simply    as    money.      Grider   v. 
M^Clay,   Administrator  of  Gri- 
der. 224 

2.  Therefore,  where  one  died  in- 
testate, seised  of  land,  but  not 
leaving  personal  estate  sufficient 
to  pay  his  debts,  &c.  and  the 
land  was  sold  under  a  decree  of 
the   Orphans'  Court,   for  that 
purpose,  and  a  surplus  remain- 
ed, which  was  paid,  to  the  guar- 
dian of  the  intestate's  only  child, 
who  died  in  infancy,  it  was  held, 
that  the  said  surplus  was  to  go 
to  the  personal  representative  of 
the  infant,  and  not  to  his  heir. 

I  hid. 


INUENDO. 
See  SLANDER. 

JUDGMENT. 

See  LIEN  OF  JUDGMFAT. 

Query,  Whether  the  regularity  of 
a  judgment  can  l>e  inquired  into 
in  another  suit,  between  the 
plaintiff  in  the  judgment,  and 
the  alienee  of  land  bound  by  it? 
Anderson  et  al  Executors  of  Por- 
ter v.  Ncjf.  208 

JURY. 
See  CHALLENGE. 

JURISDICTION  OFTHE  COM- 
MON PLEAS. 

See  PLEAS,  AND  PLEADING. 

LACHES. 
See  GUARDIAN. 

LEADING  QUESTION. 
See  EVIDENCE,  2. 

LEGACY. 

Testator  first  gives  to  his  wife  all 
his  estate,  real  and  personal, 
during  her  life,  and  then  says, 
if  she  should  marry  again,  she 
shall  continue  to  enjoy  the  pos- 
session and  income  of  the  es- 
tate, but  neither  she  nor  her 
husband  shall  have  power  to 
sell  or  dispose  of  any  part  of  it, 
but  the  whole  shall  be  kept  en- 
tire until  her  death,  for  the  uses 
afterwards  mentioned  ;  but  if  he 
should  die  possessed  of  any  pro- 
perty conveyed  to  him  by  his 
wife,  as  heiress  of  her  father,  it 
was  not  to  be  considered  as  his 
property,  "  bitt  remain  unto  her, 
and  at  her  sole  disposal,  at  which 
also  should  be  al!  his  household 
fumilitfe,fcn;>ii.  'itensi.x,  horses, 
cm  .  .  -'"are, 

8,-c"      I  follow- 

ing clause  :  u  And  1  do  further 
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give  and  bequeath  unto  her,  to  be 
disposed  of  at  her  death,  one  thou- 
sand pounds,  to  be  raised  out  of 
my  firofierty  in  such  a  manner  as 
she  stiatt  direct,  giving  preference 
to  the  sale  of  personal  estate." 
He  afterwards  gives  to  his 
adopted  son  (on  condition  of 
changing  his  name)  after  the 
death  of  his  wife,  "  all  his  estate, 
real  and  personal,  excepting  the 
above  sum  of  one  thousand  pounds, 
and  what  should  afterwards  be  ex- 
cepted"  Held,  that  the  one  thou- 
sand pounds  was  not  an  abso- 
lute legacy  to  the  wife;  and  she 
having  died  without  exercising 
the  power  of  .appointment,  it 
did  not  pass  to  her  personal  re- 
presentative. Flintham's  Appeal. 

16 

LEVY. 

See  EVIDENCE,  7. 

LIEN  OF  JUDGMENT. 

If  a  judgment  be  entered  under  a 
warrant  of  attorney,  which  has 
been  filed  in  the  office  of  the 
prothonotary,  and  which  pro- 
vides for  a  stay  of  execution, 
the  five  years  during  which 
such  judgment  is  a  lien  on  the 
real  estate  of  the  defendant,  are 
not  to  be  computed  from  the 
time  at  which  execution  may 
issue,  but  from  the  first  day  ol 
the  te'rm  in  which  the  judgment 
i-s  entered  ;  unless  the  cesset  ap- 
pears plainly  on  the  record,  so 
as  to  prevent  the  possibility  of 
danger  to  subsequent  purchasers 
andincumbrancers.  Nor  will  the 
court  amend  a  judgment  thus  de- 
fectively entered,  by  afterwards 
placing  the  cesset  executio  on  the 
docket.  Black  v.  Dobson,  Execu- 
trix ofDobson.  94 

LIEN  OF  MECHANICS. 

1.  It  seems,  if  a  person  furnishing 
materials  for  a  building,  do  not 


file  his  claim  within  six  months 
after  its  completion,  he  cannot 
recover -after  two  years,  on  a 
scire  facias.  Lewis  et  al  v.  Mor- 
gan et  al.  234 

2.  But,  on  the  plea  of  payment  to 
such  scire  facias,  advantage  can- 
not be  taken  of  the  invalidity  of 
the  lien;  the  plea  of  payment 
admits  the  truth  of  the  aver- 
ments stated  in  the  scire  facias. 

Ibid. 

3.  The  effect  of  the  plea  of  pay- 
ment in  Pennsylvania.         Ibid. 

4.  Query,  Whether  the  recovery 
of  judgment  in  a  personal  ac- 
tion before  a  magistrate,  bars 
the   proceeding  for   the    same 
cause  of  action  by  scire  facias, 
on  a  lien  filed  ?  Ibid. 

5.  Such  judgment  is  not  evidence 
in  the  suit  by  scire  facias,  if  it  do 
not  appear  to  have  been  for  the 
same  cause  of  action.  Ibid. 

6.  The  declarations  of  the  owner 
of  the  building,  that  he  had  re- 
tained money  to  discharge  the 
liens,    are   evidence  in    a  suit 
against    him    by    scire    facias, 
brought  by  a  person  who  per- 
formed labour  in  the  building. 

Ibid. 

LIMITATIONS,       STATUTE 
OF. 

1.  Though  a  slight  of  acknow- 
ledgement of  a  debt  will  take  it 
out  of  the  act  of  limitations,  yet 
if  the  debtor  qualify  his  acknow- 
ledgement so  as  to  show  a  de- 
termination not  to  pay,  the  act 
will  take  effect.  Therefore 
where  a  debtor  on  being  called 
on  for  payment  of  a  promissory 
note,  more  than  six  years  after 
it  became  due,  said,  that  as 
there  had  been  no  money  trans- 
actions between  himself  and  the 
plaintiff"  previous  to  or  during 
the  year  1812,  he -was  surprised 
at  the  demand;  that  he  owed 
him  nothing  on  the  account  men- 
tioned, and  referred  him  to  his 
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Jlntd  discharge  under  the  act  of 
13th  March,  1812,  it  was  held, 
that  the  debt  was  barred  by  the 
act  of  limitations,  notwithstand- 
ing the  act  of  1812,  was  uncon- 
stitutional and  void.  Hudson  v. 
Carey.  10 

2.  The  operation  of  the  act  of  li- 
mitations was  not  suspended, 
while  the  act  of  13th  March, 
1812,  ufor  the  relief  of  insol- 
vent debtors  residing  in  the  city 
and  county  of  Philadelphia,  and 
their  creditors,"  was  held  by 
the  courts  of  this  state  to  be 
constitutional  and  valid.  Ibid. 

MERGER   OF    SIMPLE  COX- 
TRACT  DEBT. 

1.  If  a  third  person  confess  a 
judgment  to  the  plaintiff,  for  a 
simple  contract  debt  due  from 
the  defendant  to  the  plaintiff, 
the  simple  contract  debt  is  not 
merged  in  the  judgment.  Wolf 
v.  Wyeth.  149 

?.  Nor  is  the  judgment  a  pay- 
ment or  extinguishment  of  the 
simple  contract  debt,  unless 
such  be  the  agreement  of  the 
parties.  Ibid. 

MESNE  PROFITS. 
See  EJECTMENT. 

METES  AND  BOUNDS. 

A.  having  a  sheriff's  deed  for  a 
tract  of  land,  described  by  cer- 
tain boundaries,  and  said  to 
contain  300  acres,  conveyed  it 
to  B.  by  the  same  boundaries, 
but  calling  it  200  acres.  He  af- 
terwards conveyed  to  C.  an  ad- 
joining tract,  and  the  sheriff's 
deed  for  the  first  mentioned 
tract,  deducting  the  200  acres 
sold  to  B.  It  was  afterwards 
agreed  between  B.  C.  and  D. 
(to  whom  B.  had  conveyed,) 
that  the  200  acres  should  be 
laid  off  at  the  south,  instead  of 
the  north  end  of  the  tract,  so  as 


to  include  certain  improve- 
ments, and  for  the  privilege  of 
doing  this,  B.  agreed  to  trans- 
fer to  C.  one  of  D's.  bonds  to 
him  for  50  pounds.  Held,  that 
the  whole  tract,  and  not  merely 
200  acres,  having  been  con- 
veyed by  A.  to  B.,  C.  could  de- 
rive no  title  to  the  land  thrown 
out  at  the  north  end  of  the  tract, 
either  under  A's.  deed  to  him  or 
under  the  agreement.  Smith  v. 
Oliver.  257 

MISDEMEANOR. 

See  INDICTMENT. 

MONEY  HAD  AND  RE- 
CEIVED. 

Where  it  is  a  question,  whether  a 
sum  of  money  in  the  hands  of 
the  defendant,  belonging  to  A. 
has  been  appropriated  by  A.  to 
the  plaintiff,  or  to  B.,  evidence, 
that  B.  told  the  defendant  that 
he  claimed  the  money  for  his 
clients,  and  should  look  to  him 
for  it,  is  admissible  on  a  count 
for  money  had  and  received. 
Jl'offv.  It't/cth.  149 

MORTGAGE. 

On  the  1st  May,  1807,  A.  execu- 
ted a  mortgage  to  B.  which  was 
duly  recorded.  On  the  14th  of 
March,  1815,  C.  entered  judg- 
ment against  A.  for  2000  dol- 
lars, by  virtue  of  a  warrant  of 
attorney  for  that  purpose.  There 
was  some  evidence  of  a  parol 
agreement  that  C.  was  not  to 
enter  up  judgment  until  a  cer- 
tain time,  which  had  not  ex- 
pired when  the  judgment  was 
entered,  and  within  which  the 
conveyance  hereinafter  men- 
tioned was  made.  On  the  17th 
March,  1815,  A.  conveyed  the 
mortgaged  premises  to  D.  for 
the  consideration  of  2800  dol- 
lars, 2300  of  which  he  paid,  and 
agreed  to  pay  to  B.  the  morr- 
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gagee,  500  dollars,  the  balance 
then  due  on  the  mortgage,  and 
to  lift  the  mortgage.  D.  in  his 
lifetime  paid  part  of  the  ba- 
lance, and  the  residue  was  paid 
after  his  death,  by  his  execu- 
tors, to  whom  an  assignment  of 
the  mortgage  was  executed  on 
the  23d  September,  1818.  The 
premises  were  levied  on  and 
condemned  under  •&  fi.  fa.,  re- 
turnable \.o  August  Term,  1818, 
issued  by  C.  the  judgment  cre- 
ditor, and  afterwards  sold  by 
the  sheriff  to  C. 

Held,  that  D.  was  not  entitled- to 
receive  out  of  the  purchase 
money,  the  balance  due  upon 
the  mortgage,  at  the  time  of 
the  conveyance  to  him,  but  that 
C.  was  entitled  to  retain  it.  An- 
derson et  at,  Executors  of  Porter 
v.  Neff.  208 

MOURNING. 

See  EXECUTORS  AND  ADMINISTRA- 
TORS, 1. . 

NEGRO. 

Where  the  registry  of  a  negro 
child  under  the  act  of  29th  of 
March,  1788,  does  not  state  the 
occupation  of  the  master,  parol 
proof  may  be  given,  that  he  had 
no  occupation  at  the  time  of  re- 
gistry. But,  if  the  evidence 
leave  that  fact  in  doubt,  the  re- 
gistry is  not  good.  The  Com- 
monwealth v.  Barker.  360 

NUISANCE. 

The  obstruction  of  a  highway  is 
indictable  at  common  law,  and 
not  under  the  act  of  assembly  of 
6th  of  April,  1802;  which  in- 
flicts an.  additional  punishment 
for  a  distinct  offence,  viz :  for 
not  removing  the  nuisance  on 
notice  from  the  supervisors  of 
the  township.  In  a  prosecu- 
tion, therefore,  for  running  a 
fence  across  a  public  road,  it  is 


not  necessary  to  prove,  that  no- 
tice to  remove  it,  and  repair  the 
the  damage,  was  given  by  the 
supervisors  to  the  defendant. 
Kelly  v.  The  Commonwealth. 

345 

OFFICER. 
See  BANK,  4,  5. 

ORPHANS'  COURT. 

.  The  Orphans'  Court  have 
power  to  open  and  re-examine 
an  administration  account,  at 
any  time  during  the  term  at 
which  it  is  settled.  Metz*s 
Apjieal.  204 

Where,  in  consequence  of  pro- 
ceedings in  the  Orphan's  Court, 
for  the  valuation  and  partition 
of  the  real  estate  of  an  intestate, 
a  part  of  it  is  allotted  and  de- 
creed to  A.  the  husband  of  a 
daughter  of  the  intestate,  in 
right  of  his  wife,  upon  his  giv- 
ing a  mortgage  for  a  certain 
sum  to  the  other  children  of  the 
intestate,  but  50  such  mortgage 
is  ever  given ;  in  an  ejectment 
by  another  daughter  of  the  in- 
testate, for  her  share  of  the 
land  thus  allotted  to  A.,  the  de- 
fendant may,  in  order  to  show 
that  the  whole  sum  for  which 
A.  was  decreed  to  give  a  mort- 
gage, has  been  paid,  give  in  evi- 
dence payments  on  account  of 
the  maintenance  and  education 
of  the  plaintiff  while  a  minor, 
by  A.,  he  being  one  of  the  guar- 
dians, and  payments  to  her  hus- 
band after  her  marriage.  Smith 
v.  Scudder.  325 

.  But  declarations,  by  the  hus- 
band of  the  plaintiff,  with  re- 
spect to  the  expenses  of  his 
wife's  education,  before  mar- 
riage, are  not  evidence.  Ibid. 
It  is  not  error,  in  such  a  case, 
to  leave,  it  to  the  jury  to  decide, 
in  relation  to  transactions  be- 
tween the  husband  of  the  plain- 
tiff, and  A.,  whether  any,  and 
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what  payments  have  been  made, 
telling  them  at  the  same  time, 
that  any  other  dealings  between 
the  parties,  than  direct  pay- 
ments, ought  not  to  be  applied 
to  the  discharge  of  the  plain- 
tiff's claim,  unless  so  under- 
stood and  intended.  Ibid. 

5.  Money  received  by  the  husband 
of  the  plaintiff,  as  the  executor 
of  A.  when  he   has  settled  no 
administration     account,     and 
there  is  no  evidence  of  any  act 
of  the  executor,  indicating  any 
intention  to  separate  any  part  of 
the  money  received  by  him  as 
executor,  and  apply  it  to  the  sa- 
tisfaction of  his  wife's  claim,  is 
no  payment  of  the  debt  due  in 
right  of  the  wife  ;  and  the  court, 
ought  not  to  leaTe  it  to  the  jury, 
to  infer  satisfaction  of  the  plain- 
tiff's demand.    The  jury  should 
be  instructed,  that  as  the  evi- 
dence was  of  a  bare  receipt  of 
money  as    executor,   such    re- 
ceipt did  not  in  law,  amount  to 
payment  of  the  money  due  to 
the  plaintiff.  Ibid. 

6.  Where  one  to  whom  the  real 
estate  of  an  intestate  is  allotted 
and   decreed  by  the   Orphans' 
Court,  is  ordered  to  give  a  mort- 
gage for  t)ic  shares  of  the  other 
persons  interested  in  the  estate, 
giving  the  mortgage    or  pay- 
ment of  the  money,  is  a  condi- 
tion precedent,  without  the  per- 
formance  of    which   no   estate 
vests.  Ibid. 

7.  Of  the  effect  of  a  decree  of  the 
Orphans'     Court,     in    matters 
within  its  jurisdiction.  IWJ'hcr- 
son  v.  Cunliffet  nl.  422 

8.  The  father  of  the  plaintiff  in 
ejectment,  died  intestate  about 
the  year  1794,  seized  in  fee  of  a 
vacant  lot,  in  or  near  the  city  of 
Pittsburg^  then  of  little   value. 
He  had  emigrated  from  Ireland 
about  the  year  178J,  where,  as 
it  was   afterwards    discovered, 
he  had  left  a  wife,  by  whom  he 


no  issue,  and  who  was  living  at 
the  time  the  ejectment  hereafter 
mentioned,  was  commenced.  In 
1785  or  6,  he  came  to  the  neigh- 
bourhood of  Pittsburg,  bringing 
with  him  the  plaintiff '«  mother, 
whom  he  called  his  wife,  and  a 

"daughter  by  her,  and  in  that 
year,  while  they  cohabited  as 
man  and  wife,  the  plaintiff  was 
born.  In  the  year  1790,  the 
plaintiff's  father  purchased  the 
lot  in  question  for  one  hundred 
pounds.  He  built  a  small  log 
house  upon  it,  in  which  he  re- 
sided with  the  plaintiff's  mo- 
ther, and  the  two  children,  al- 
ways acknowledging  her  as  his 
wife,  and  them  as  his  lawful 
issue.  In  the  year  1793,  he  se- 
parated from  his  reputed  wife, 
and  after  putting  his  son,  the 
plaintiff,  out  to  board,  he  went 
with  a  cargo  down  the  Ohio, 
leaving  the  daughter  with  her 
mother.  In  February,  1795, 
the  plaintiff's  mother  and  ano- 
ther person  took  out  letters  of 
administration  on  the  estate  of 
the  reputed  husband;  and  the 
personal  estate  being  small,  the 

•  administrators  presented  a  pe- 
tition to  the  Orphans'  Court, 
praying  an  order  for  the  sale 
of  a  moiety  of  the  above-men- 
tioned lot,  for  the  payment  of 
the  debts  of  the  intestate,  and 
the  maintenance  of  the  minor 
children.  The  order  was  grant- 
ed, in  pursuance  of  which,  a 
sale,  which  was  confirmed  by 
the  court,  was  made  of  one 
fourth  of  the  lot  to  C.  and  D.  to 
whom  a  deed  was  made  10th 
September^  1795,  and  of  another 
fourth  to  E.  who  received  a 
deed  from  the  administrators 
on  the  1st  of  March,  1796.  This 
sale  being  insufficient  for  the  pur- 
poses for  which  it  was  made,  the 
administrators  of  the  9th  of  Se/i- 
tember,  1795,  obtained  a  second 
order  for  the  sale  of  another 
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fourth  of  the  property,  which 
was  accordingly  sold  to  F.  to 
whom,  on  the  sale  being  con- 
firmed, a  deed  was  executed  on 
the  4th  of  February,  1796.  Be- 
fore any  sale  was  made,  an  in- 
ventory was  filed,  but  no  writ- 
ten statement  of  the  debts  of 
the  intestate.  In  March,  1796, 
an  administration  account  was 
settled,  and  confirmed  by  the 
court;  in  which  the  administra- 
tors charged  themselves  with 
the  amount  of  the  inventory, 
with  a  small  debt  not  included 
in  it,  and  with  the  proceeds  of 
of  the  sale  of  the  three  fourths 
of  the  lot  which  had  been  sold, 
and  prayed  a  credit  for  the  pay- 
ment of  the  debts  of  the  intes- 
tate, for  the  expense  of  main- 
taining the  children,  and  for  the 
erection  of  a  building  on  the 
fourth  part  which  had  been  re- 
served. There  was  a  small  ba- 
lance remaining  in  the  hands  of 
the  administrators  on  the  first 
sale,  which  was  applied  to  the 
building  of  the  house  on  the 
the  part  which  was  reserved  for 
the  residence  of  the  family. 
Guardians  were  appointed  foV 
the  children  of  the  intestate,  as 
his  legitimate  children.  On 
those  parts  of  the  lot  Avhich  had 
been  sold,  buildings,  supposed 
to  have  cost  20,000  dollars,  had 
been  erected,  since  the  sales; 
and  on  the  part  reserved,  there 
had  been  built,  with  the  money 
arising  from  the  sales,  a  brick 
house,  in  which  the  reputed  wi- 
dow and  children  had  constantly 
resided.  The  defend  ants  derived 
their  titles  bonajide  from  the  pur- 
chasers, and  there  was  no  impu- 
tation of  fraud,  either  on  their 
part  or  on  that  of  the  adminis- 
trators. Nearly  twenty  years 
after  the  sales,  the  plaintiff,  ha- 
ving discovered  that  his  father 
had  a  wife  in  Ireland,  went  there, 
and  obtained  from  his  heirs,  in 


consideration  of  the  sum  of  70/., 
a  conveyance,  dated  4th  Septem- 
ber, 1815,  for  the  whole  lot;  to 
recover  which  he  brought  an 
ejectment  to  August  Term,  1816. 
Held,  that  the  plaintiff  was  not 
entitled  to  recover.  Ibid. 

9.  A  decree  of  the  Orphan's  Court, 
confirming  the  settlement  of  an 
administration  account,  from 
which  a  balance  appears  to  be 
in  the  hands  of  the  executor, 
does  not  possess  the  character 
of  a  judgment,  so  as  to  entitle 
the  person  to  whom  the  balance 
is  due,  to  come  in,  as  a  judg- 
ment creditor,  on  a  deficiency 
of  assets.  'Shaw  v.  M^Cameron 
et  al  Administrators  of  Scott.  252 

PARTNERSHIP. 
See  EVIDENCE,  15.   SET-OFF,  i. 

1.  By  express  agreement,   a  part- 
nership may  continue  after  the 
death  of  one  of  the  partners. 
Gratz  et  al  v.  Bayard,  et  al  As- 
signees of  Carroll.  41 

2.  A.  and  B.  entered  into  written 
articles  of  partnership,   which 
was  to  continue  five  years.    In 
case  of  the  death  of  A.  within 
the  five  years,  the  business  of  the 
firm  was  to  be  carried  on  byB.  for 
the  joint  benefit  of  himself  and 
the  heirs  of  A.,  "  subject  to  the 
advice  and  inspection  of  the  ex- 
ecutors   or    administrators    of 
A."    And  in  case  of  B's.  death, 
A.  was  to  close  the  concern  as 
soon    as   circumstances   would 
admit.  The  partners  were  to  be 
equal  sharers  in  the  profit  and 
loss.     When  the  articles  were 
drawn,   it  was  intended  to  fix 
the  capital,  for  which  a  blank 
was    left,    and   which    was   to 
be    advanced    by  the  partners 
equally;  and  A.  was  to  advance 
a  sum,  also  left  blank,  over  and 
above  the  stipulated  capital,  for 
which  he  was  to  be  allowed  in- 
terest,  at  the  rate  of  six  per 
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cent,  per  annum.  Hut,  by  an 
additional  article,  bearing  the 
same  date,  after  reciting  that 
the  funds  of  B.  were  engaged, 
so  as  not  to  be  at  his  own  dis- 
posal, it  was  agreed,  that  the 
capital  of  the  firm  should  for  the 
present  remain  undecided,  but 
be  fixed  on  B's.  return  from  the 
West  Indies,  and  in  the  mean  time 

A.  was  to  be  allowed  by  B.  inte- 
rest at  six  per  cent,  on  a  moiety 
of  whatever  capital  A.  might 
think  proper  to  employ  in  the 
in  the  business  of  the  firm.    A. 
died  on  the  20th  of  June,  1817, 
intestate.     Letters  of  adminis- 
tration on  his  estate  were  grant- 
ed on  the  1st  July,  1817,  to  C., 
D.,  and  E.,  and  on  the  same  day 

B.  was  appointed  guardian  of 
the  minor  children  of  A.     On 
the   2d   of   October,    1819,    the 
firm  being  insolvent,  B.  assign- 
ed all  the  partnership  property, 
and  all  his  own  private  proper- 
ty, to  the  defendants,  for  the  be- 
nefit of  the  creditors,  who  were 
to  be  paid  in  the  order  in  which 
they  were  designated  in  the  deed 
of  as  signment,in  which  the  plain- 
tiffs stood  first.     Considerable 
sums  were  paid  by  the  adminis- 
trators of  A.  to  B.,  as  guardian 
of  the  minors,  all  of  which  were 
expended  by  him,  in  the  affairs 
of  the  firm.      The   insolvency 
was    produced    principally   by 
losses  on  an  establishment  at  a 
distance,  which  was  planned  by 
A.    Held,  that  the  whole  of  the 
partnership  fund,includ ing  what 
was  acquired  after  the  death  of 
A.,  passed  by  B's.  assignment, 
and  that  the  plaintiffs  were  en- 
titled to  be  paid  the  amount  of 
their  debt.  Ibid. 

3.  \\.seems,  that,  for  want  of  a  court 
of  chancery,  the  provision  in 
the  article  of  agreement,  that 
B.,  in  the  event  of  his  partner's 
death,  was  to  carry  on  the  bu- 
siness subject  to  the  advice  and 
VOL.  XI- 


inspection  of  hti  executors  or 
administrators,  gave  no  power 
to  the  executors  or  administra- 
tors to  dissolve  the  partnership, 
in  case  B.  should  act  in  opposi- 
tion to  their  advice.  Ibid. 

PARTIES. 
See  EVIDENCE,  10.    FRAUD,  2. 

PAYMENT. 

See  PLEAS,  AND  PLEADING,  4. 

Of  the  plea  of  fia.ym.ent  in  Penn- 
sylvania. Lewis  et  al  v.  Morgan 
et  al.  234 

PLEAS  AND  PLEADING. 

See  COVENANT,  1.     SOIRE  FACIAS 

SUR  MORTGAGE. 

1.  A  declaration,  stating,  that  when 
acertain  promissorynote,  which 
the  defendant  had  indorsed,  was 
about  to  become  due,  the  defen- 
dant, well  knowing,  as  well  that 
the  same  note  would  not  be  paid 
by  the  maker,  he  having  lately 
before  absconded,  as  that  the  de- 
fendant was  in  law  and  justice 
bound  to  pay  the  sum  of  money 
mentioned  in  the  said  notej  he,     ^ 
the  plaintiff,  having  lent  to  the 
defendant,    when   he  delivered 

the  note  to  him,  the  sum  there- 
in specified,  directed  his  agent, 
E.  K.,  to  pay  the  sum  of  money 
in  the  said  note  specified,  when 
the  same  should  become  due, 
without  setting  forth  any  further 
consideration,  or  averring  a  de- 
mand upon  E.  K.,  the  defen- 
dant's agent,  is  good  after  ver- 
dict. Shaw  v.  Redmond.  27 

2.  Where  a  rule  of  court  directs 
the  prothonotary,  upon  a  plea 
or  pleas  being  entered,  to  put 
the  cause  at  issue,  and  enter  the 
proper   replications   and  other 
pleadings,  for  that  purpose,  it 
is  not  error  if  the  cause  has  been 
tried  without  a  replication  to  the 
the  plea  of  non  assumjisit  infra 
sex  annas.  And  it  seems,  it  would 
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not  be  error  if  there  were  no 
such  rule  of  court.  Ibid. 

3.  A   variance  between  the  writ 
an'd    declaration    is  matter  of 
abatement,  or  special  demurrer, 
and  not  of  review  on  writ  of  er- 
ror. Neivlin  v.  Palmer.  98 

4.  Debt  for  rent,  375  dollars.  The 
declaration  contains  two  counts, 
for  two  distinct  years'  rent,  375 
dollars  each.    The  queritur  de- 
mands 375  dollars.   Verdict  for 
less  than  that  sum.    The  decla- 
ration is  good.  Ibid. 

5.  The  defendant  has  a  right,  dur- 
ing the  trial,  to  change  his  plea. 
Hopkins  v.  Mehaffy.  126 

6.  A  foreign  attachment  cannot 
be  given  in  evidence,  under  the 
plea  of  payment,  in  an  action  of 
debt  against  the  garnishee.     It 
should  be  pleaded  specially;  or 
if  the  plea,  be   payment  with 
leave,  &c.  notice  should  be  gi- 
ven to  the  plaintiff  of  the  defen- 
dant's intention  to  give  the  at- 
tachment in  evidence.  Updegraff 
et  al  v.  Spring,  for  the  Use  of 
Henry.  188 

7.  A  foreign  attachment,  which, 
after  pending  some  time,   has 
been  compromised,  is  a  good 
plea  in  bar,  (so  far  as  respects 
interest)  to   an  action   against 
the  garnishee,    to  recover  the 
debt  attached;  and  it  is  error  to 
refuse  to  permit  such  a  plea  to 
be  entered  at  the  trial.         Ibid. 

S.  In  an  action  upon  the  act  of 
congress  of  19th  April^  1816, 
imposing  new  duties  on  licenses 
to  distillers  of  spirituous  liquors, 
the  term  during  which  the  de- 
fendant used  the  still,  and  the 
sum  claimed  for  double  duties, 
should  be  stated  in  the  declara- 
tion ;  and  the  omission  to  state 
them  is  not  cured  by  verdict. 
Buckwalter  v.  The  United  States. 

193 

9.  A  declaration,  demanding  two 
distinct  penalties,  and  double 
duties,  for  the  use  of  two  se- 


parate stills,  is  bad;  the  use  of 
the  stills  being  a  single  act,  for 
which  a  single  penalty  can  be 
recovered.  Ibid. 

10.  The  Court  of  Common  Pleas 
has  jurisdiction  of  actions  ari- 
sing under  the  act  of  congress 
above  mentioned.  Ibid. 

11.  Where,  in  a  contract  for  the 
sale  of  land,  the  vendee  agrees 
to  pay  part  of  the  purchase  mo- 
ney on  the  delivery  of  the  deed, 
and  the  residue  in  instalments, 
and  the  vendor    stipulates    to 
procure,  within  twelve  months, 
a  good  and  sufficient  title,  de- 
rived from  the  commonwealth; 
and,  on  such  title  being  pro- 
duced, the  vendee  agrees  to  ex- 
ecute a  mortgage  on  the  pre- 
mises, and  give  his  bond,  with 
warrant  of  attorney,  &c.  to  se- 
cure the  payments    aforesaid; 
in    an    action    by  the    vendee 
against  the  vendor  or  his  secu- 
rities, for  not  procuring  a  good 
and  sufficient  title,  the  plaintiff 
must  aver  in  his  declaration  that 
he  was  ready  to  perform  his  part 
of  the  agreement.  Grace  et  al  v. 
Regal.  35 1 

12.  If  the  plaintiff  declare  against 
six  defendants,  and  take  judg- 
ment against  three  only,  with- 
out noticing  the  others,  it  is  er- 
ror.    Latshaw  et  al  v.  Steinman. 

357 

13.  The  declaration  ought  to  be 
against  those  who  were   sum- 
moned, with  an  averment,  that 
process  had  issue  against  the 
others,    who  were  not  to    be 
found.  Ibid. 

PLENE  ADMINISTRAVIT. 

Upon  a.  general  plea  of  plene  admi- 
nistravit)  the  jury  have  no  right 
to  apportion  the  assets;  but  must 
find  for  the  plain  tiff  to  the  amount 
of  all  the  assets  remaining  unad- 
ministered.  Where  an  executor 
has  assets,  but  not  sufficient  to 
pay  all  the  debts,  he  can  protect 


INDEX. 


483 


himself  only  by  pleading  a  spe- 
cial filtne  administravit)  of  all 
beyond  a  sum  sufficient  to  satis- 
fy debts  of  a  higher  nature,  and 
to  pay  other  debts  of  equal  de- 
gree their  proportions.  Shaw 
v.  M'Cameron  et  al  Administra- 
tors of  Scott.  252 

POWER. 

See  EVIDENCE,  6. 

PROMISSORY  NOTE. 

See  EVIDENCE,  7. 

1.  A  bond  from  a  third  person, 
for  the  money  due  upon  a  note, 
is  no  discharge  of  the  drawer 
or  iodorser,  unless  it  be  so  agreed; 
and  proceeding  to  judgment  on 
the  bond,  will  not  alter  the  case. 
Sterling-    v.    The  Marietta   and 
Susquehanna  Trading  Company. 

179 

2.  Nor  will  giving  time   to  the 
drawer,  by  forbearing  to  pro- 
ceed to  the  recovery  of  the  mo- 
ney, by  legal  process ;  nor  the 
delay  to  sue  the  indorser,  for  se- 
veral years,   operate  as  a  dis- 
charge  to   the   indorser;    pro- 
vided no  time  was  given  until 
after  the  note  was  protested. 

Ibid. 

PUIS    DARRIEN    CONTINU- 
ANCE. 

1.  If  a  matter  which  ought  pro- 
perly   to     have    been    pleaded 
since  the   last  continuance,  be 
given  in  evidence,  without  ob- 
jection, it  is  not  error  that  it 
was  not  pleaded.    Hosteller  el  al 
V.  Kauffman.  146 

2.  It  is  a  general  rule,  that  a. plea 
fiuis  darrien  continuance  must  be 
put  in  before  a  continuance  has 
intervened;  but  the  court  may, 
for  special  reasons,  permit  it  to 
be  put  in nunc  firo  tune,  although 
a   continuance   has  intervened. 

Ibid. 


QUO  WARRANTO. 

An  information  in  the  nature  of  a 
writ  of  quo  warranto,  will  not 
be  granted,  to  show  by  what 
authority  the  defendant  exer- 
cises the  office  of  minister  of  a 
religious  society,  where  the 
party  moving  for  the  informa- 
tion, and  the  defendant,  do  not 
claim  under  the  same  charter  of 
incorporation. 

Quere,  How  it  would  be,  if  they 
did  claim  under  the  same  char- 
ter. The  Commonwealth  \.  Mur- 
ray. 73 

REGISTRY. 

See  NEGRO. 

RELEVANCY. 

Facts  which  of  themselves  can 
have  no  legitimate  operation 
upon  the  issue,  cannot  be  re- 
ceived in  evidence,  because  the 
jury  might  possibly  infer  other 
facts,  which  in  connection  with 
them,  would  support  the  issue. 
Weidler  v.  The  Farmers  Bank  of 
Lancaster.  134 

RELIGIOUS  SOCIETY. 
See  VOTE. 

RENT. 

A  tenant  from  year  to  year,  who  has 
been  evicted  by  title  paramount, 
is  not  liable  for  rent  from  the 
time  of  the  commencement  of 
the  ejectment  by  which  he  was 
ousted.  Bonders  v.  Fletcher. 

419 

REPLEVIN. 

The  action  of  replevin  survives 
the  death  of  the  plaintiff.  Heist 
Administrator  v.  Heilbrenner. 

131 

REVOCATION. 

See  WILL 
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RULE  OF  COURT. 

1.  A  rule  of  court,   requiring  a 
plaintiff,  who  has  taken  the  be- 
nefit of  the  insolvent  laws,  after 
the   institution  of  his  suit,   to 
give  security  for  costs,  on  pain 
of  suffering  a  nonsuit,  may  be 
properly  enforced  in  cases,  the 
beneficial     interest    in    which 
would  pass  to  the  assignees  of 
the.  insolvent ;  but  to  apply  such 
a  rule  to  a  case  in  which  dama- 
ges are  claimed  for  a  personal 
tori,  is  erroneous.  M-Farland  v. 
Brown.  121 

2.  A  rule  of  court  declaring,  that 
in  all  suits  pending  at  the  time 
it    was   made,   if   the   plaintiff 
be  dead,  and  his  executor  or  ad- 
ministrator,  be  not  substituted 
within  one  year,  from  the  adop- 
tion of  the  rule,  or  if  the  defend- 
ant be  dead,  and  process  be  not 
issued  within  that  time,  to  make 
his,  or  her  executor,  or  adminis- 
trator, a  party,  in  either  case, 
the  suits  shall  •  abate,  is  void, 
not  only  because  its  operation 
is  retrospective,  but  because  it 
is  in  the  nature  of  an  act  of  li- 
mitation, which  the  court  have 
no  power  to  make.     Reist  Ad- 
ministrator v.  Heilbrenner.    131 

SCIRE  FACIAS,  SUR  MORT- 
GAGE. 

See  DOWER. 

1.  Where  an  amicable  action  of 
scire  facias,  upon  a  mortgage,  is 
entered  by  the  agreement  of  the 
parties,  it  is  not  error,  that  the 
cause  has  been  tried,  without 
writ,  declaration  or  statement ; 
particularly   if   the   agreement 
contain    a    description    of   the 
mortgage.     Morris,  for  the  use 
of  the  Executors  of  Smith,  and 
the  Executors  of  Bishofi  v.  Buck- 
ley et  al.  168 

2.  In  a  scire  facias  on  a  mortgage 
given   to  secure  the  purchase 
money  of  a  tract  of  land,  con- 


veyed by  the  plaintiff  to  the  de- 
fendant with  general  warranty, 
the  defendant,  may,  under  the 
plea  of  payment,  and  notice  of 
special  matter,  give  in  evidence 
the  record  of  an  ejectment 
brought  by  him  under  the 
plaintiff's  deed,  against  a  third 
person,  t\vho  was  in  possession 
of  a  part  of  the  land  at  the  time 
of  the  conveyance,  by  title  ad- 
verse to  the  plaintiff,  in  which 
the  verdict  and  judgment  were 
against  the  plaintiff's  title; 
notwithstanding  the  plaintiff 
had  no  notice  of  the  ejectment. 
But  the  record  is  not  conclu- 
sive evidence  against  the  plain- 
tiff, who,  may  show,  on  the 
trial  of  the  mortgage  suit,  the 
goodness  of  his  title.  Ibid. 

3.  If  the  plaintiff  file  of  record  a 
a  paper,  declaring  that  no  per- 
sons are  interested  in  the  mort- 
gage, except  those  for   whose 
use  the  suit  is  brought  in  his 
name,  he  cannot  allege  as  error, 
that  the  cause  was  tried,  with- 
out notice  to  certain  other  per- 
sons,   to  whom    some   of    the 
bonds  recited  in  the  mortgage, 
appear  to  have  been  assigned. 

Ibid. 

4.  Where  a  plaintiff  has  issued  a 
scire  f atias  in  the  county  of  B. 
upon  lands  lying  partly  in  that 
county,  and  partly  in  the  county 
of  C.   the   court  will  not,    for 
that  reason,  reverse  a  judgment 
against  him.  Ibid. 

5.  If  the   defendant   has   shown 
under  the  plea  of  payment  and 
notice  of  special  matter,    that 
the  plaintiff  had  no  title  to  the 
land  he  undertook   to  convey, 
this  court  will  not  reverse    a 
judgment  in  favour  of  the  de- 
iendant,  because  he  has  not  ten- 
dered to  the  plaintiff  a  recon- 
veyance of  the  land,  the  title  to 
which    has   proved    defective ; 
particularly  if,  on  the  argument 
in  this  court,  the  defendant  en- 
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gages  to  execute  a  reconvey- 
ance, provided  the  judgment  be 
affirmed.  Ibid. 

SET-OFF  AND   EQUITABLE 
SET-OFF. 

See  ARBITRATION  AND  AWARD. 

) .  A  notice  of  set  off  need  not  be 
so  certain  and  formal  as  a  decla- 
ration. But  it  must  describe 
the  demand  with  reasonable 
certainty,  so  as  not  to  take  the 
plaintiff  by  surprise.  Lewis  Exe- 
cutrix of  Lewis,  surviving  part- 
ner of  Long  v.  Culbertson,  Ad- 
ministrator of  Fan/ear,  for  the 
use,  &c.  48 

2.  In   action  against  a  surviving 
partner  to  recover  a  partnership 
debt,  the  defendant  may  set  off 
a  debt  due  from  the  plaintiff  to 
him  in  his  individual  capacity. 

Rid. 

3.  In  an  action  by  the  assignee  of 
a  bond,  the  defendant  may  give 
in  evidence,  by  way  of  set-off, 
articles  of  agreement  between 
himself  and  the  obligee,  for  the 
sale  of  real  estate,  by  the  former 
to  the  latter,  in  which  the  par- 
ties bind  themselves  in  a  sum 
certain,  to  be  paid  by  the  party 
failing  to  the  party  complying 
with  the  contract;  whether  such 
sum  be  considered  as  a  penalty, 
or  in  the  nature  of  stipulated 
damages.     Mann    v-   Dungan, 
Assignee  of  Morris.  75 

4.  A.  obtained  a  judgment  against 
B.  on  which  an  execution  issued, 
which  was  levied  on  property 
belonging  to  the  defendant.  Be- 
fore a  sale  was  made,    certain 
transactions  took  place  between 
the  parties,  in  consequence  of 
which  the  execution  was  sus- 
pended ;  and  afterwards,  on  the 
application  of   the    defendant, 
the    court   below    opened    the 
judgment,  for  the   purpose  of 
giving  the  defendant  an  oppor- 
tunity, to  show  what  sum  ought 


to  be  deducted  from  the  judg- 
ment, by  reason  of  payments 
made  by  him,  or  claims  against 
the  plaintiff,  which  had  arisen 
posterior  to  the  judgment.  The 
parties  went  to  trial  upon  the 
plea  of  payment  with  leave  to 
give  the  special  matters  in  evi- 
dence. 

Held,  That  the  defendant  might 
prove  that  he  had  a  quantity 
of  leather  in  the  city  of  Phila- 
delphia, Which  he  proposed  to 
deliver  to  the  plaintiff,  to  be 
sold  by  him,  and  the  proceeds 
of  the  sale  applied  to  the  pay- 
ment of  his  judgment ;  to  which 
proposal  the  plaintiff  acceded  ; 
and  that  this  leather,  in  conse- 
quence of  the  misconduct  of 
plaintiff,  sold  for  less  than  its 
value;  and  that  the  defendant 
might  claim  an  allowance,  equal 
to  the  real  value  of  the  leather. 
Harjier  et  al  v.  Kean.  280 

5.  Where  matter  has  arisen  since 
judgment,  which  entitles  the 
defendant  to  a  deduction  from 
it,  and  the  judgment  is  opened 
for  the  purpose  of  giving  him 
an  opportunity  of  showing  the 
amount  which  ought  to  be  de- 
ducted, a  verdict  finding  a  ba- 
lance in  favour  of  the  defendant, 
is  erroneous.  Ibid. 

SLANDER- 

1.  A  mother  cannot  maintain  an 
action  of  slander,    for  calling 
her  daughter  a  bastard,    there 
being  no  colloquium  of  the  mo- 
ther.    Maxwell  et  al  v.  Allison. 

343 

2.  Of  the  nature  and  office  of  an 
innuendo.  Ibid. 

STAVES. 

The  exportation  of  condemned 
staves  or  cullings,  to  a  port  in 
the  state  of  Delaware,  is  within 
the  prohibition  of  the  act  of 
21st  Afiril,  1759,  "to  prevent 
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the  exportation  of  bad  or  un- 
merchantable staves,  headings, 
boards  and  lumber.  Shuster, 
qui  tarn  v.  Ash.  90 

SURPLUS  MONEY. 
See  INTESTATE. 

TENANCY     IN      COMMON, 
AND  JOINT  TENANCY. 

1.  A  deed,  granting  in  the  premi- 
ses, an  estate  "to  A.  and  B., 
and  to  their  heirs  and  assigns," 
but  in  the  habendum,  "  to  the 
said  A.  and  B.,  their,  and  each  of 
their  heirs  and  assigns,  to  the 
only  proper  use  and  behoof  of 
the  said  A.  and  B.,  their,  and 
each  of  their  heirs  and  assigns  for 
ever,"  passes  to  the  grantees,  an 
estate,  as  tenants  in  common, 
and  not  as  joint  tenants,  inde- 
pendently of  the  act  of  31st 
March,  1812.  Bambaugh  .  v. 
Bambaugh.  191 

2.  That  act  extends  to  estates  in 
joint  tenancy,  which  were  in 
existence  at  the  time  it  was 
passed,  and  is  not  forbidden  by 
the  constitution  of  Pennsylva- 
nia. Ibid. 


TRESPASS. 

See  CONSTABLE.    EJECTMENT, 


TRUST-FUND. 

See  DEVISE,  2,  3. 

VENDOR  AND  VENDEE. 

See  PLEADING,  6. 

1.  In  an  action  of  debt  for  the  pe- 
nalty in  articles  of  agreement, 
the  plaintiff  may  recover  dama- 
ges for  a  breach  of  the  contract; 
and  it  is  error  to  instruct  the 
jury,  that  he  must  recover  the 
whole  of  the  purchase  money  or 
nothing.    Huber  v.  Burke.     238 

2.  The  vendee  of  land  by  articles 
of  agreement,  provided  he  has 
performed    all    the    covenants 


which  he  has  agreed  to  perform, 
may  recover  the  purchase  mo- 
ney in  an  action  of  debt  for  the 
penalty  in  the  articles,  although 
the  contract  has  not  been  in  part 
executed  by  the  delivery  of  pos- 
session to  the  vendee ;  after 
which,  the  vendee  is  entitled  to 
the  land.  Ibid. 

Such  an  action  is  like  a  bill  in 
equity,  and  the  defendant  may, 
under  the  plea  of  payment,  give 
in  evidence  every  circumstance 
which  would  influence  a  Chan- 
cellor, on  a  bill  for  specific  per- 
formance. Ibid. 

4.  The  penalty  is  merely  a  secu- 
rity for  damages  for  a  breach 
of  contract;  and  the  verdict  is 
to  be  taken  in  debt  for  the  whole 
penalty?  but  the  sum  actually  to 
be  recovered,  is  to  be  assessed 
as    damages,    on    payment    of 
which,  the  judgment  for  the  pe- 
nalty is  to  be  released.         Ibid. 

5.  The  vendor,  if  he  seeks  to  re- 
cover   the    purchase    money, 
should  count  specifically  for  it, 
on  the  covenant  to  pay ;  setting 
out  the  covenant,  performance 
on  his  part,  and  failure  on  the 
part  of  the  vendee,  and  conclu- 
ding in  the  usual  form.        Ibid. 

6.  But  he  is  not  entitled  to  reco- 
ver the  whole  purchase  money, 
where  there  are  incumbrances 
not  removed,  when  the  suit  is 

.  brought..  He  must  be  in  a  con- 
dition to  tender  a  good  title, 
before  the  commencement  of 
the  suit,  notwithstanding  the 
vendee  has  refused  to  accept  a 
deed.  Ibid. 

7.  If  the  vendor,  after  the  execu- 
tion of  the  articles,  mortgage 
the  premises,  it  is  so  far  an  ac- 
quiescence in  the  determination 
of  the   vendee  to   rescind   the 
contract,   as  to   preclude  him 
from   demanding  specific  exe- 
cution of  it;  though  he  may, 
perhaps,  be  entitled  to  damages 
for  the  loss  of  the  bargain.  Ibid. 
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8.  Where,  in  a  contract  for  the 
sale  of  land,  the  vendee  agrees 
to  pay  part  of  the  purchase  mo- 
ney on  the  delivery  of  the  deed, 
and  the  residue  in  instalments, 
and  the  vendor  stipulates  to  pro- 
cure, within  twelve  months,  a 
good  and  sufficient  title,  derived 
from  the  commonwealth  ;  and, 
on  such  title  being  produced, 
the  vendee  agrees  to  execute  a 
mortgage  on  the  premises,  and 
give  his  bond,  with  warrant  of 
attorney,  8cc.  to  secure  the  pay- 
ments aforesaid ;  in  an  action 
by  the  vendee  against  the  ven- 
dor or  his  securities,  for  not 
procuring  a  good  and  sufficient 
title,  the  plaintiff  must  aver  in 
his  declaration,  that  he  was  rea- 
dy to  perform  his  part  of  the 
agreement.,  Grace  v.  Regal.  35 1 

VOTE. 

1.  Where  the  original  charter  of 
a  religious  congregation  con- 
ferred the  right  to  vote  on  the 
"contributing  members,  keing com- 
municants,"  and,    by  a   subse- 
quent act  of  assembly,  confirm- 
ing the  charter,  with  some  al- 
terations, it  was  declared,  that 
-no  person  should  be  entitled  to 
vote  who  was  under  the  age  of 
18  years;  it  was  field,  that,  to 
entitle  a  member  of  the  corpo- 
ration to  vote,  it  was  not  neces- 
sary that  he  should  have  taken 
the  sacrament,  after  the  age  of 
18  years.    Wcckerly  v.Geyer.   35 

2.  If  evidence  of  the  practice  at 
other  elections  of  the  congrega- 
tion has  been  admitted  without 
objection,  it  is  not  error  for  the 
court  to  instruct  the  jury,  that 
such  evidence  is  admissible  to 
show  the  true  construction  of 
the  charter  of  the  church.  Ibid. 

3.  The  formation  of  a  society  dis- 
tinct from  the  rest  of  the  con- 
gregation, for   the   instruction 
of  a  portion  of  it  in   the  doc- 
triucs  of  the  same  church  in 


another  language,  is  not  per  se, 
a  separation  from  the  original 
congregation ;  though  such  so- 
ciety have  a  minister  and  offi- 
cers of  its  own.  It  is  a  circum- 
stance for  the  consideration  of 
the  jury;  the  question,  whether 
a  man  has  separated  himself  so 
as  to  cease  to  be  a  member  of  a 
corporation,  often  depending  on 
a  variety  of  circumstances,  pro- 
per for  their  consideration.  It 
is,  therefore,  error  to  charge  the 
jury  that  the  inspectors  of  an 
election  hstve  no  right  to  exer- 
cise a  sound  discretion,  in  de- 
ciding whether  such  a  separa- 
tion has  taken  place,  and  that  a 
vote  could  not  be  refused  unless 
the  party  offering  it  had  been  re- 
gularly proceeded  against,  and 
disfranchised  in  the  manner 
pointed  out  by  certain  church 
regulations.  Ibid. 

4.  Malice  is  an  ingredient,  with- 
out which  an  action  cannot  be 
sustained  against  an  inspector 
of  an  election  for  refusing  a 
vote.  By  malice  is  meant,  the 
refusal  of  a  vote  from  improper 
motives,  and  contrary  to  the  in- 
inspector's  own  opinion.  The 
existence  of  malice  may  be  in- 
ferred from  circumstances.  Ibid. 

WARRANT. 

Where  one  has  taken  out  a  war 
rant  which  is  illegal  and  void, 
under  the  act  of  22d  of  Septem- 
ber, 1794,  which  requires  that  a 
warrant  shall  be  founded  on  a 
previous  settlement,  he  may, 
nevertheless,  afterwards  acquire 
a  title  by  improvement  to  the 
land  described  in  the  warrant. 
Smith  v.  Oliver.  25 7 

WILL. 

A  man,  who  had  two  children, 
and  was  seised  of  two  tracts  of 
land,  nearly  equal  in  value,  and 
possessed  of  personal  estate,  dc- 
vised  one  tract  to  one  child,  and 
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the  other  to  the  family  of  the 
other  child,  and  gave  a  pecuni- 
ary legacy  to  a  bastard  grand- 
child. He  afterwards  sold  one 
of  the  tracts  of  land,  and  incur- 
red debts  which  swept  away  the 
other,  and  died,  leaving  no  more 
estate  than  was  sufficient  to  pay 
his  debts,  and  the  legacy  to  his 
illegitimate  grand-child. 
Ifeld,  that  these  circumstances  did 
not  amount  to  an  implied  revo- 
cation of  his  whole  will.  Wogan 
v.  Small.  141 

.WITNESS. 

1 .  One  who  has  given  his  bond  and 
judgment,  as  a  collateral  secu- 
rity, for  a  note  indorsed  by  the 
defendant,  is  not  a  competent 
witness  for  the  defendant,  in  a 
suit  brought  against  him  as  in- 
dorser,  to  prove  that  the  note  is 
paid.     Sterling  v.  The  Marietta 
and  Susquehanna  Trading  Com- 
pany. 179 

2.  The  drawer  of  an  acccommoda- 
tion  note  is  not  competent  to 
prove  payment  of  the  note,  in  a 
suit  against  the  indorser.    Ibid. 

3.  Evidence  to  discredit  a  wit- 
ness, must  go  to  his  general  cha- 
racter, and  not  to  particular  acts 
of  misconduct.   Wikev.Lightner. 

198 

4.  A  witness  called  to  discredit 
another  witness,  cannot  be  ask- 
ed, "  Have  you  ever  heard,  of 
others,  whether  he  was  a  disho- 
nest man,  or  bore  a  bad  charac- 
ter ?"  Ibid. 

5.  If  a  witness,  on  being  asked  whe- 
ther he  would  believe  a  witness 
who  had  been  examined  on  the 
opposite  side,  on  his  oath,  an- 
swer, "I  would  not  place  as 


much  confidence  in  his  testimo- 
ny as  in  that  of  a  man  of  integ- 
rity," it  is  not  evidence.  Ibid. 

6.  After  a  paper  has  been  read  to 
the  jury,  and  evidence  given  by 
the  opposite  side,  of  declara- 
tions of  one  of  the  parties  to 
the   suit,    as  to   where  it  was 
found,  that  party  cannot  be  ex- 
amined to  prove  where  the  pa- 
per was  found,  in  contradiction 
to  his  declarations.     Lodge  v. 
Phifiher.  333 

7.  A  witness,  who,  though  a  man 
of  business,  and  much  conver- 
sant with  writings,  had  never 
been  employed  in  detecting  for- 
geries, cannot  be  asked  whether 
papers,    proved  to   be   in    the 
handwriting  of  a  particular  per- 
son, and  a  paper  alleged  to  have 
been  forged,  are,  in   his   opin- 
ion, in  the  same  hand-writing. 

Ibid. 

8.  It  seems,  that  such  a  question 
would  not  be  proper,  even  to  an 
expert   in  the  examination   of 
writings.  Ibid. 

9.  A  plaintiff  executor,  who  has 
paid  all  the  costs  which  have 
accrued,  or  which  may  accrue 
in  the  suit,  is  not  a  competent 
witness, without  having  released 
the  commissions  to  which  he 
may  be  entitled  on  the  money 
to  be  recovered.    Anderson  et  al 
Executors  of  Porter  v.  Neff.  208 

10.  If  a  person,  called  to  prove 
what  a  deceased  witness  testi- 
fied,  states,  that  he  recollects 
the   amount  and   substance  of 
what  what  the  deceased  said; 
that  he  recollects  that  there  was  a 
cross  examination,  but  cannot  re- 
collect what  questions  were  put,  he 
cannot  be  received  as  a  witness. 
Watson  v.Gilday.  337 


